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INTRODUCTION 

 This case required the panel to apply a well-established three-step analytical 

framework to determine whether a 1905 Act of Congress diminished the boundaries 

of the Wind River Indian Reservation. After consideration of the plain language of 

the entire statute in light of the governing Supreme Court precedents, the historical 

context of the act, and the subsequent treatment of the area in dispute, the panel 

concluded that Congress intended to diminish the Reservation. In doing so, the panel 

agreed with prior opinions from this Court and the Supreme Court of Wyoming 

holding that the 1905 Act diminished the Reservation. The decision maintains the 

status quo that has existed for over a hundred years and protects the settled 

expectations of the people of Riverton, the individuals residing on the other lands 

within the ceded area, and the Tribes.  

 “En banc review is an extraordinary procedure intended to focus the entire 

court on an issue of exceptional public importance or on a panel decision that 

conflicts with a decision of the United States Supreme Court or of this court.” 10th 

Cir. R. 35.1(A). Wyoming agrees that this case is of exceptional public importance 

to the thousands of Wyoming residents whose lives and livelihoods would have been 

disrupted had the panel upset the status quo. Even so, the Petitions for Rehearing En 

Banc submitted by the Eastern Shoshone Tribe and the Northern Arapaho Tribe do 

not show that the entire Court should rehear this case. The petitions merely restate 

Appellate Case: 14-9512     Document: 01019862770     Date Filed: 08/29/2017     Page: 5     



2 

 

arguments rejected by the panel and point to cases that are readily distinguishable. 

In their only new argument, the Tribes take one sentence from the panel opinion out 

of context, ignore the remainder of the decision, and assert that the panel misapplied 

the law. However, even a cursory reading of the opinion belies the Tribes’ assertion 

of error. Accordingly, the Petitions for Rehearing En Banc should be denied. 

ARGUMENT 

I. The panel did not hold that the presence of the word “cede” alone 

establishes diminishment. 

 

 The Tribes contend that the panel held that the presence of the word “cede” in 

the 1905 Act, standing alone, established that Congress intended to diminish the 

reservation. (Eastern Shoshone Pet. at 3; Northern Arapaho Pet. at 1). In support of 

this contention, they point to one sentence in the opinion where the panel wrote, “We 

believe Congress’s use of the word ‘cede’ can mean one thing—a diminished 

reservation.” Wyoming v. EPA, 849 F.3d 861, 872 (10th Cir. 2017). Had the panel 

simply cited the word “cede” in the 1905 Act and ended its inquiry, the Tribes’ 

argument might have merit. But that is not what happened.  

 First, this sentence occurs in a paragraph addressing the argument that the 

absence of words in the 1905 Act such as “sell” or “convey” that were present in 

similar statutes rendered Congress’s intent unclear. Id. at 871-72. In response to this 

argument, the panel concluded that the absence of additional synonyms did not 

render the term “cede” ambiguous. Id. at 872. Rather, the definition of “cede” was 
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indistinguishable from those synonyms and “adding the words ‘sell’ or ‘convey’ 

would not materially change the intent Congress evinced in the 1905 Act.” Id. 

Nothing in this paragraph demonstrates that it represents the sum total of the panel’s 

analysis. 

 Second, the Tribes’ argument ignores the remainder of the panel opinion. At 

the outset of its analysis, the panel articulated the proper test for diminishment as set 

forth in Solem v. Bartlett, 465 U.S. 463 (1984). Id. at 868-69. The panel noted that 

under Solem’s three-step framework courts must first “look to the text of the statute, 

because it is ‘the most probative evidence of congressional intent.’” Id. at 869 

(quoting Solem, 465 U.S. at 470). Next, courts must “examine the circumstances 

surrounding the passage of the act,” and finally “to a lesser extent,” consider “the 

subsequent treatment of the area in question and the pattern of settlement there.” Id. 

(internal quotations omitted).  

 The panel began its analysis of the 1905 Act by reviewing the operative 

language of cession located in Article I. Id. at 869. The panel considered the entirety 

of Article I, which it set forth in the opinion, absent the specific legal description of 

the diminished Reservation. Id. at 870. The panel observed that the language of 

Article I aligned “with the type of language the Supreme Court has called ‘precisely 

suited’ to diminishment.” Id. (quoting South Dakota v. Yankton Sioux Tribe, 522 

U.S. 329, 344 (1988)). It then compared Article I with the operative language of 
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surplus land acts considered by the Supreme Court in seven different cases.1 Id. at 

870-71.  

 But the panel did not stop its analysis at Article I, as the Tribes’ petitions 

would lead one to believe. Instead, the panel noted that the 1905 Act contained 

language of cession not just in Article I, but in Articles III, IV, VI and IX as well. 

Id. at 871 n.5. The panel then turned its attention to the method of payment set forth 

in the 1905 Act and concluded that the use of a hybrid payment scheme was not 

evidence of congressional intent to maintain the original Reservation boundaries. Id. 

at 872-73. It also considered the effect of the trusteeship language in the 1905 Act 

and concluded that it too provided no evidence of congressional intent contrary to 

the express language of cession found throughout the 1905 Act. Id. at 873-74. Thus, 

the panel concluded that the 1905 Act contains clear language of immediate cession 

and no contradictory text that would render the statute ambiguous. Id. at 874. 

 The Northern Arapaho Tribe contends that the panel’s analysis of the hybrid 

payment scheme conflicts with this Court’s decision in Shawnee Tribe v. United 

                                           
1 The Tribes fault the panel for not addressing Nebraska v. Parker, --- U.S.---, 136 

S. Ct. 1072 (2016), at length. But Parker’s only contribution to the law of 

diminishment was its determination that evidence of the subsequent history of an 

area cannot overcome the lack of clear language of cession and the lack of evidence 

demonstrating a contemporaneous understanding that the reservation had been 

diminished. Id. at 1081-82. Thus, Parker has little relevance to this case, and the 

panel properly dismissed it without extended discussion. Wyoming v. EPA, 849 F.3d 

at 871. 
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States where the Court described consideration of the mechanism of payment for the 

ceded territory as the “second half of the equation.” (Northern Arapaho Pet. at 11) 

(citing Shawnee Tribe v. United States, 423 F.3d 1204, 1224 (10th Cir. 2005)). The 

Tribe contends that the panel opinion “disregards” the second half of the equation 

because the 1905 Act does not provide for a definite payment. But the panel did not 

disregard the second half of the equation, it simply found the value of that portion 

of the equation to be zero—meaning that it provided no evidence of congressional 

intent contradicting the clear language of cession otherwise found throughout the 

1905 Act. This finding was well grounded in the Supreme Court’s pronouncements 

in Hagen v. Utah, 510 U.S. 399 (1994) and Rosebud Sioux Tribe v. Kneip, 430 U.S. 

584 (1977). Wyoming v. EPA, 849 F.3d at 873. 

 The panel next considered the historical context of the 1905 Act, which 

confirmed that Congress intended to diminish the Reservation. Id. at 874. The Tribes 

fault the panel for its choice of the word “confirm,” but the very next sentence in the 

opinion reveals that the panel would “also consider” the second step in the Solem 

framework. Id. The panel conducted an exhaustive review of the legislative history 

and negotiations leading up to the 1905 Act. Id. at 874-79. After this review, and 

rather than resting only on the clear language of cession, the panel concluded, “the 

statements in the legislative history about the diminishment of the reservation, when 

taken together with the Act’s plain language, provide ample support for the 
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conclusion Congress understood it was separating the land north of the Big Wind 

River from the rest of the Wind River Reservation and indeed intended to do so.”2 

Id. at 878-79.  

 Finally, the panel completed the third step of the Solem framework by 

examining the subsequent treatment of the area. After reviewing the treatment of the 

area by Congress, the federal government, the courts, the State, and the Tribes, the 

panel concluded that it was unable to “discern clear congressional intent from the 

subsequent treatment.” Id. at 879-81. But, of course, subsequent events “cannot 

undermine substantial and compelling evidence from an Act and events surrounding 

its passage.” Osage Nation v. Irby, 597 F.3d 1117, 1122 (10th Cir. 2010) (internal 

quotations omitted).  

 After applying the Solem framework, the panel made clear that the ultimate 

holding that Congress diminished the boundaries of the Reservation rested on the 

totality of the analysis by stating that it reached this conclusion “[f]or the foregoing 

                                           
2 The panel could have rested its decision entirely on the second step of the Solem 

framework. See, e.g., Mattz v. Arnett, 412 U.S 481, 504 (1973) (“A congressional 

determination to terminate must be expressed on the face of the Act or be clear from 

the surrounding circumstances and legislative history.”) (emphasis added); Solem, 

465 U.S. at 471 (“When events surrounding the passage of a surplus land Act . . . 

unequivocally reveal a widely held, contemporaneous understanding that the 

affected reservation would shrink as a result of the proposed legislation, [the Court 

has] been willing to infer that Congress shared the understanding that its action 

would diminish the reservation, notwithstanding the presence of statutory 

language that would otherwise suggest reservation boundaries remained 

unchanged.”) (emphasis added). 
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reasons.” 849 F.3d at 881. Thus, the panel did not rest its diminishment holding on 

one reason—that the 1905 Act contains the magic word “cede”—but rather on the 

totality of the evidence both textual and contextual. The Tribes’ assertions to the 

contrary are incorrect and do not provide a sufficient reason to grant rehearing. 

II. The panel opinion does not conflict with Grey Bear. 

 The Tribes also contend that the panel opinion conflicts with the Eighth 

Circuit’s decision in United States v. Grey Bear, 828 F.2d 1286 (8th Cir. 1987). 

(Eastern Shoshone Pet. at 14; Northern Arapaho Pet. at 11-12). They claim that the 

surplus land act at issue in Grey Bear was “materially identical” to the 1905 Act, 

and yet the Eighth Circuit found that the reservation in that case had not been 

diminished. (Eastern Shoshone Pet. at 14). Thus, they assert that the two decisions 

must be in conflict, but this is not so. 

 The panel considered this exact argument and rejected it. The panel noted that 

unlike the compelling legislative history indicating diminishment related to the 1905 

Act, there was little legislative history evidencing a congressional intent to diminish 

the reservation in Grey Bear. Wyoming v. EPA, 849 F.3d at 871 n.6. Moreover, the 

evidence of the subsequent treatment of the area in Grey Bear “strongly indicated 

Congress did not view the act as disestablishing the reservation.” Id. Congress had 

repeatedly indicated in subsequent enactments that the reservation at issue in Grey 

Bear had not been diminished, and the federal government and Tribe had 
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consistently exercised jurisdiction over the area creating settled expectations that 

should not be upset. Grey Bear, 828 F.2d at 1291. As congressional intent is the 

touchstone of the diminishment analysis, the Eighth Circuit could not ignore these 

facts. But those facts are not present in this case. 

 Grey Bear also involved a distinguishable statute. The operative language in 

the surplus land act at issue in Grey Bear is similar in some respects to the 1905 Act, 

but it is not identical, and the difference matters. The operative language of the 1905 

Act provides: 

The said Indians belonging on the Shoshone or Wind River 

Reservation, Wyoming, for the consideration hereinafter named, do 

hereby cede, grant, and relinquish to the United States, all right, title, 

and interest which they may have to all the lands embraced within said 

reservation, except the lands within and bounded by the following 

lines: [specific description of diminished reservation boundaries]  

. . . 

 

Act of March 3, 1905, Pub. L. No. 185, 33 Stat. 1016. By contrast, the operative 

language of the surplus land act at issue in Grey Bear provides: 

"ARTICLE I. The said Indians belonging on the Devils Lake Indian 

Reservation, North Dakota, for the consideration hereinafter named, do 

hereby cede, surrender, grant, and convey to the United States all their 

claim, right, title, and interest in and to all that part of the Devils Lake 

Indian Reservation now remaining unallotted . . . except six thousand 

one hundred and sixty acres required for allotments to sixty-one 

Indians of said reservation entitled to allotments, but to whom 

allotments have not yet been made. . . . 

 

Act of April 27, 1904, Pub. L. No. 179, 33 Stat. 319. 
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 As is apparent, Article I of the 1905 Act specifically defines the boundaries 

of the new diminished Reservation, while the act in Grey Bear does not.3 Instead, 

considering the whole text of Article I in Grey Bear, what appears to be clear 

language of cession at the outset of the Article is rendered ambiguous by the latter 

language that fails to describe the boundary of a new diminished reservation and 

instead authorizes future Indian allotments anywhere within the boundaries of the 

existing reservation. It is little wonder that the Eighth Circuit found only that Article 

I “suggests congressional intent to disestablish the reservation boundaries,” Grey 

Bear, 828 F.2d at 1290, while the panel in this case found Article I of the 1905 Act 

“indicates Congress intended to diminish the boundaries of the Wind River Indian 

Reservation,” Wyoming v. EPA, 849 F.3d at 874. 

 Because Grey Bear presented unique facts not present in this case and a 

unique statute that differs materially from the 1905 Act, there is no conflict. 

Accordingly, the Tribes’ petitions do not warrant rehearing.  

III. The panel opinion does not conflict with Ash Sheep. 

 The Tribes contend that the panel opinion conflicts with Ash Sheep Co. v. 

United States, 252 U.S. 159 (1920). (Eastern Shoshone Pet. at 5-6, Northern Arapaho 

                                           
3 In its Reply brief, Wyoming reviewed many of the surplus land acts where tribes 

had ceded land to the United States. (Wyo. Reply at 9-11). Like the 1905 Act, all of 

those acts contain a clear description of either the diminished reservation or the 

ceded area. 
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Pet. at 10). But Ash Sheep did not consider the question of diminishment. 

 In Ash Sheep, the court considered whether the United States “became trustee 

for the Indians or acquired an unrestricted title by the cession of their lands[.]”Ash 

Sheep, 252 U.S. at 164. The act at issue there, like the 1905 Act, provided that the 

Indians had “ceded, granted, and relinquished” to the United States all their “right, 

title and interest” in the area at issue. Id. If the United States served as trustee, then 

the lands were “Indian lands rather than Public lands” for the purpose of assessing 

whether grazing by the Ash Sheep Company constituted trespassing. Id. at 163. The 

court concluded that the United States served as trustee, the Indians retained a 

beneficial interest in the lands, and the lands were properly considered “Indian 

lands.” Id. at 166. 

 The court never considered whether the act at issue in Ash Sheep diminished 

the external boundaries of the reservation. Subsequent cases have found that 

“restoration of unallotted reservation lands to the public domain evidences a 

congressional intent with respect to those lands inconsistent with the continuation of 

reservation status.” Hagen, 510 U.S. at 414. However, the converse is not true. 

“[T]he fact that a beneficial interest is retained does not erode the scope and effect 

of the cession made, or preserve to the reservation its original size, shape, and 

boundaries.” Rosebud Sioux, 430 U.S. at 601 n.24 (internal quotation omitted). In 

fact, whether lands remain “Indian lands” under a surplus land act because of a 
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retained beneficial interest is “logically separate from a question of 

disestablishment.” Id.  

 The panel, relying on this clear direction from the Supreme Court, rejected 

the Tribes’ argument on this point, and the Tribes bring nothing new to bear on the 

question that would warrant rehearing. 

IV. The inoperative provisions of the 1905 Act confirm diminishment. 

 

 The Tribes claim that the panel ignored inoperative provisions of the 1905 Act 

that contradict the clear language of cession in the operative provisions. The Tribes 

contend that the panel disregarded the Boysen lease provision and the school lands 

amendment even though the panel admitted that these provisions may cut against 

diminishment. (Northern Arapaho Pet. at 14-15 (citing Wyoming v. EPA, 849 F.3d 

at 878 n.13)); (Eastern Shoshone Pet. at 10). They further contend the 1905 Act’s 

allowance for Indians who had already received allotments on the ceded lands to 

keep them or exchange them for an allotment within the diminished Reservation 

demonstrates Congress’s intent not to diminish the Reservation. (Eastern Shoshone 

Pet. at 10). Even if these provisions did cut against diminishment, the panel properly 

concluded that they were insufficient, individually or in the aggregate, to overcome 

the clear language of immediate cession. Wyoming v. EPA, 849 F.3d at 878-79.  

 Even so, these provisions do not cut against diminishment. In a thorough and 

probative dissent in In re General Adjudication of All Rights to Use Water in the Big 
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Horn River System, Justice Thomas joined by District Judge Hanscum addressed 

each of these provisions and found that they supported diminishment.4 In re General 

Adjudication of All Rights to Use Water in the Big Horn River System, 753 P.2d 76, 

119-75 (Wyo. 1988) (Big Horn I) (Thomas, J., dissenting) (overruled on other 

grounds by Vaughn v. State, 962 P.2d 149 (Wyo. 1998)). First, the dissenters noted 

that the legislative history revealed that Congress expected that, with the exception 

of 29 allottees, tribal members would surrender their allotments on the ceded land. 

Big Horn River System, 753 P.2d at 124 n.1 (citing H.R. Rep. No. 3700, 50th Cong., 

3d Sess., pt. 1 at 19 (1905)). And although the dissenters did not say so, it would 

have been patently unfair to force these few allottees off their land, particularly when 

they understood and consented to “the same rights as the whiteman” rather than the 

“laws that govern reservations.” Wyoming v. EPA, 849 F.3d at 877. Congress’s 

decision to protect the settled expectations of the allottees in the ceded area from the 

effects of diminishment does not cut against diminishment; it supports it. 

 Second, the dissenters considered the Boysen Amendment. Big Horn River 

System, 753 P.2d at 128 n.2. Asmus Boysen had a pre-existing mineral lease with 

the Tribes on certain lands within the ceded area. Id. The lease would have expired 

by its terms upon diminishment. Id. Recognizing the inequity of this result, 

                                           
4 The majority and the dissent in Big Horn I agreed that the Reservation had been 

diminished. Yellowbear v. State, 174 P.3d 1270, 1283 (Wyo. 2008). 
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Representative Lacey of Iowa proposed an amendment to protect and continue 

Boysen’s interests upon diminishment. Id. Accordingly, Congress provided that 

Boysen’s lease would continue upon diminishment but only for a limited time to 

permit him to locate and purchase six hundred and forty acres. Act of March 3, 1905, 

33 Stat. 1016. Rather than cutting against diminishment, this amendment also 

demonstrates Congress’s recognition of the consequences of diminishment. 

 Third, the dissenters found that the treatment of Sections 16 and 36 evidenced 

Congress’s intent to diminish the reservation. Big Horn River System, 753 P.2d at 

163-65. The final bill deleted a provision in Article II for the purchase of lands in 

lieu of Sections 16 and 36 within the ceded area. Id. at 163. “The deletion of this 

provision was accomplished by an amendment of Representative Mondell who 

explained that it was believed to leave Wyoming ‘authorized under the enabling act 

to take lieu land.’” Id. (quoting 38 Cong. Rec. 5247 (1904)). “The effect of this 

amendment is to demonstrate further the understanding of Congress that passage of 

the [1905 Act] not only would disestablish the ceded portion but also would 

extinguish Indian title to the ceded portion[]” thus implicating Wyoming’s Act of 

Admission. Id. The dissenters concluded: “Unless the ceded portion was 

disestablished as a reservation, however, the amendment to delete the requirement 

to pay for lieu lands had no significance.” Id. at 164-65. In essence, the dissenters 

concluded that absent diminishment, Congress would have had no need to discuss 
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the effect of the 1905 Act on Sections 16 and 36. 

 In sum, each of these inoperative provisions are perfectly consistent with and 

the natural consequences of diminishment. Congress saw that diminishment would 

affect Mr. Boysen, allottees in the ceded area, and the State, and it inserted or deleted 

provisions into the 1905 Act to address those effects. The Tribes’ arguments about 

these inoperative provisions, therefore, provide no justification for rehearing. 

V. While this case is important, the Tribes’ assertions that there is a 

 compelling need for rehearing are overblown. 

 

 The Tribes, as they must to justify filing their petitions, assert that this case 

presents an issue of exceptional public importance. It is difficult to disagree with this 

assertion. This case is very important to the people living in Riverton and the other 

ceded areas, but the Tribes’ attempts to justify rehearing because of the importance 

of this case are not compelling. 

 First, the Northern Arapaho Tribe misrepresents the practical effect of the 

decision. In a flourish of hyperbole, it claims that the decision “strips the Northern 

Arapaho and Eastern Shoshone Tribes of nearly two-thirds of their reservation 

homeland[.]” (Northern Arapaho Pet. at 1). While that may have been true in 1905, 

this claim ignores the effect of the multiple subsequent restoration orders. The 

Northern Arapaho Tribe fails to reckon with these orders, which the panel identified 

as a “telling indication that Congress intended to diminish the Reservation’s 

boundaries in the 1905 Act.” Wyoming v. EPA, 849 F.3d at 879. But these orders 
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had the practical effect of restoring the vast majority of the ceded lands to the 

Reservation. Of the approximately 1.4 million acres ceded in 1905, over 1 million 

acres have been restored to the Reservation. (EPA-WR-00938A; -0012685). 

 Second, the Eastern Shoshone Tribe argues that the opinion would have 

“broad repercussions” for other cases. (Eastern Shoshone Pet. at 17). But the panel 

opinion made no new law. The panel applied the well-established Solem framework 

to the plain language of one statute. When one lays the 1905 Act alongside the other 

“sell and dispose,” “public domain,” and “cede” statutes considered by the Supreme 

Court and this Court, the 1905 Act falls neatly in line with those cases which have 

found diminishment. (See Wyo. Reply br. at 4-13). Moreover, when one considers 

all of these cases together, it is clear that each result is the product of a considered 

case specific analysis. Thus, even two statutes that have some commonalities can 

lead courts to different, but equally correct, conclusions about Congress’s intent. 

Accordingly, it is unlikely that the panel’s decision will dictate the result in future 

diminishment cases. 

 The panel decision did not create a new paradigm in diminishment law, does 

not control future cases, and more importantly, it was correctly decided. There is no 

good reason to rehear it. 
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CONCLUSION 

 The State of Wyoming respectfully requests that the Petitions for Rehearing 

En Banc be denied. 

Submitted this 29th day of August 2017. 
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