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INTRODUCTION 

The Panel reviewed de novo the district court’s decision that it lacked subject-

matter jurisdiction.   Exercising its wide latitude, the Panel concluded that the district 

court erred when it dismissed the case for lack of jurisdiction under 28 U.S.C. § 1331 

(federal-question jurisdiction) and 28 U.S.C. § 1362 (federal question when suit 

brought by an Indian tribe).  Appellee Lynn D. Becker boldly challenges the Panel’s 

application of a de novo standard of review without citation to a single case that 

instructs any other standard of review.  Mr. Becker also ignores clear Supreme Court 

precedent that permits the review of subject-matter jurisdiction at any stage in a 

proceeding, even sua sponte by an appellate court.  Mr. Becker raises a single central 

argument in the Petition – that the Panel based its “entire opinion” on Public Law 

83-280 (“P.L. 280”), 25 U.S.C. 1321-1326, when, according to him, P.L. 280 “was 

not properly before the Court.”  Mr. Becker’s argument is not only factually 

inaccurate, it is legally untenable.  While citing to cases that are wholly 

distinguishable, Mr. Becker asserts that a waiver of sovereign immunity vests the 

Utah state court with subject matter jurisdiction over his claims.  This argument is 

inapposite to controlling United States Supreme Court precedents relied on by the 

Panel.  Mr. Becker failed to even acknowledge or discuss the applicable cases.  

Finally, as in the Petition in 16-4175, the Petition in this case should be denied for 

significant procedural deficiencies.   
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THE APPELLATE RECORD FULLY SUPPORTS THE PANEL’S 
DECISION  

 
I.      Under the applicable standard of appellate review, the Tenth Circuit 

must accept the allegations in the Tribe’s complaint as true and must 
view the facts in the light most favorable to the Tribe. 

 
In its decision, the Panel observed that “[t]he parties do not dispute that Mr. 

Becker’s contract claim arose on the [Indian] reservation.”  Slip op. 6.  In seeking 

rehearing, Mr. Becker devotes a full paragraph to evidence that he contends might 

augur against federal question jurisdiction under 28 U.S.C. §§ 1331 and 1362 if the 

evidence were produced at an evidentiary hearing.  Petition at 9.  Yet, it is axiomatic 

that when, as here, a district court dismisses a complaint for lack of jurisdiction and 

the district court does so without making findings of fact, the appellate court reviews 

the question of subject matter jurisdiction de novo.  Pueblo of Jemez v. United States, 

790 F.3d 1143, 1151 (10th Cir. 2015).  The appellate court must accept the 

allegations of the complaint as true and must view the facts in the light most 

favorable to the Tribal plaintiffs.  Id. at 1148, citing Holt v. United States, 43 F.3d 

1000, 1002 (10th Cir. 1995); Fed. R. Civ. P. 12(b)(1).   

Here, the two Defendants moved to dismiss the Tribe’s complaint without 

ever disputing the facts alleged by the Tribe under its First Amended Complaint.  

Neither Mr. Becker nor Judge Barry Lawrence requested an evidentiary hearing on 

subject-matter jurisdiction, and neither Mr. Becker nor Judge Lawrence requested 
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that the district court enter findings of fact.  Accordingly, on the record on appeal, 

the Court must accept as true the allegations of the Tribe’s complaint, which are that: 

 Mr. Becker’s job duties were to manage and develop the Tribe’s 

energy and mineral resources, and the Tribe’s Energy and Minerals 

Department, both of which are located within the boundaries of the 

Tribe’s U&O [Uintah and Ouray] Reservation.  App. I, 19, ¶ 30 

(underscore added).  

 The Independent Contractor Agreement between the Tribe and Becker 

was negotiated and executed at the Tribe’s headquarters in Fort 

Duchesne on lands inside the Tribe’s U&O Reservation.  App. I, 19-

20, ¶ 30. 

 Mr. Becker’s office was located inside tribal headquarters in Fort 

Duchesne.  App. I, 20, ¶ 30.  

On this record there simply is no dispute that “Mr. Becker’s contract claim arose on 

the reservation.”  Slip op. 6.  Rehearing should not be granted on the basis of a 

hypothetical, alternative record that might have existed had Mr. Becker pursued a 

different litigation strategy in the district court.   
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II.   The Tribe raised Public Law 280 at every procedural juncture. 

Public Law 280 is a jurisdictional statute.  As such, the federal statute was 

properly considered by the Tenth Circuit Panel, notwithstanding Mr. Becker’s 

argument to the contrary.  

As pertinent to this case, the current version of P.L. 280 is codified at 25 

U.S.C. §§ 1321 – 26 and 28 U.S.C. § 1360.  The Tribe relied upon P.L. 280 initially 

(albeit by its statutory citation) in its complaint and amended complaints as a legal 

basis for the issuance of declaratory and injunctive relief.  App. I, 20-21, ¶ 34(iv).  

Mr. Becker even discussed P.L. 280 in his Answer Brief, albeit dismissively.  See 

Answer Brief, p. 11, n.25 and p. 13.  And P.L. 280 was also discussed at oral 

argument, although not by name, in the following colloquy:  

The Court:  You’d admit, though, Congress could pass a law saying state       

courts may not exercise jurisdiction over Indiana in Indian 

country? 

Mr. Isom: Oh, I think so. 

The Court: Okay.  And assuming they – just imagine a world in which they 

have passed such laws.  Okay?   [Note, P.L. 280 was enacted in 

1953] 

Mr. Isom:   Okay. 

The Court: Why wouldn’t the tribe have a right to enforce that? 
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Mr. Isom: First, we don’t think the right exists.  

Oral Argument Transcript, p. 20:15 – 21:1, see Exhibit A.   
 

DISCUSSION OF LAW 
 

I. Subject-matter jurisdiction may be raised sua sponte and at any stage of 
the litigation. 
 
In considering subject-matter jurisdiction, the Panel focused its attention on 

P.L. 280, an issue the Tribe already pointed out was central to its arguments in the 

case, and an issue that was largely ignored by the district court and Mr. Becker.  

However, even had P.L. 280 not been raised by the Tribe at any point, an appellate 

court may, and in fact is obligated, to consider subject-matter jurisdiction issues.  

Gonzalez v. Thaler, 565 U.S. 134, 142 (2012).  Moreover, subject matter jurisdiction 

“may be resurrected at any point in the litigation, and a valid objection may lead a 

court midway through briefing to dismiss a complaint in its entirety.”  Id.   

The Panel was well within its authority, and in fact obligated, to consider and 

apply P.L. 280.  “[E]very federal appellate court has a special obligation to ‘satisfy 

itself not only of its own jurisdiction, but also that of the lower courts in a cause 

under review,’ even though the parties are prepared to concede it.” Bender v. 

Williamsport Area Sch. Dist., 475 U.S. 534, 541 (1985)(quoting Mitchell v. Maurer, 

293 U.S. 237, 244 (1934)).  Therefore, Mr. Becker’s argument that P.L. 280 was 

“not properly before the court” is directly contrary to Supreme Court precedent.  Mr. 
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Becker does not cite any authority to support his argument that the Panel exceeded 

its authority in considering P.L. 280.  

II. A waiver of sovereign immunity does not vest the Utah state court with 
subject matter jurisdiction over Mr. Becker’s claims.  
 
Mr. Becker urges the Court to grant rehearing and to hold that a waiver of 

sovereign immunity, by itself, vests the Utah state court with subject-matter 

jurisdiction over Mr. Becker’s claims against the Tribe.  Petition, p. 10.  Mr. Becker 

contends that “PL 280 does not apply where a tribe has waived sovereign immunity 

and consented to state court jurisdiction.”  Id.  Mr. Becker then goes further, 

asserting that there will be no infringement on tribal sovereignty if the Utah state 

court continues to assert jurisdiction over the Becker claims.  Petition, p. 11.   Each 

of the foregoing arguments ignores the Tribe’s challenge to the legal efficacy of Mr. 

Becker’s Contract under both federal law and Ute Indian Tribal law.  More 

significantly, each one of Mr. Becker’s arguments would require the Tenth Circuit 

to disregard controlling United States Supreme Court precedents, especially 

California v. Cabazon Band of Indians, Fisher v. District Court, and Kennerly v. 

District Court.1  Mr. Becker’s Petition fails to acknowledge, address, or distinguish 

                                                 
1 California v. Cabazon Band of Indians, 480 U.S. 202, 207 (1987); Fisher v. District 
Court of Sixteenth Judicial District of Montana, in & for Rosebud County, 424 U.S. 
382, 386-88 (1976) (per curiam); Kennerly v. District Court of Ninth Judicial 
District of Montana, 400 U.S. 423, 426-29 (1971) (per curiam). 
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Cabazon, Fisher and Kennerly—two of which the Panel relied upon in its decision.  

Slip op. 7-8.   

A. The Holdings in Kennerly, Fisher and Cabazon 
 

In 1971, the Supreme Court ruled in Kennerly that the Congressionally-

mandated process under 25 U.S.C. §§ 1322 and 1326 is the exclusive means by 

which states can acquire adjudicatory jurisdiction over Indians for activity 

undertaken inside an Indian reservation.  Moreover, the Court emphasized that 

adherence to the Congressionally-mandated process under 25 U.S.C. §§ 1322 and 

1326 is not discretionary with either state courts or with an Indian tribe’s elected 

governing body: “The unilateral action of the [Blackfeet] Tribal Council was 

insufficient to vest [the State of] Montana” with adjudicatory jurisdiction over civil 

causes of action involving Indians that arise within the boundaries of the Blackfeet 

Indian Reservation.  Id. at 427. 

Five years later, the Supreme Court reaffirmed its Kennerly holding in in an 

even more emphatic and more broadly reasoned rationale in an Indian adoption case: 

Since the adoption proceeding is appropriately characterized as 
litigation arising on the Indian reservation, the jurisdiction of the Tribal 
Court is exclusive. 
 
*  *  *  * 
 
The tribal ordinance conferring jurisdiction on the Tribal Court was 
authorized by § 16 of the Indian Reorganization Act, 25 U.S.C. § 476.  
Consequently, it implements an overriding federal policy which is 
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clearly adequate to defeat state jurisdiction over litigation involving 
reservation Indians.  Accordingly, even if we assume that the Montana 
courts properly exercised adoption jurisdiction prior to the organization 
of the Tribe [in 1935], a question we do not decide, that jurisdiction has 
now been pre-empted.   
 

Fisher v. Dist. Court, 424 U.S. at 389-90.  Thus, in Fisher, the Supreme Court based 

its rationale not solely on federal preemption, but also on the federal law barrier to 

infringements on tribal sovereignty.   See State ex rel. Peterson v. Dist. Court, 617 

P.2d 1056, 1068 1057 (Wyo. 1980)  (“We view Fisher as indicating that where a 

tribal court is established to handle a dispute involving reservation Indians, 

concurrent state jurisdiction is an interference with tribal self-government.”).  

 In California v. Cabazon Band of Indians, the Supreme Court emphasized that 

“state laws may be applied to tribal Indians on their reservations [only] if Congress 

has expressly so provided.”  Cabazon, 480 U.S. at 1087.  And as pertinent here, apart 

from the mechanism required by P.L. 280, 25 U.S.C. §§ 1321-26, there is no 

Congressional act that vests Utah state courts with adjudicatory jurisdiction over the 

Ute Indian Tribe for conduct the Tribe undertakes within its reservation boundaries.  

And although the Panel’s decision relied primarily on P.L. 280, the Tribe itself did 

not rely exclusively on P.L. 280 in either the district court or in its appellate briefs.  

In addition to P.L. 280, the Tribe relies upon (i) the Ute Treaties of 1863 and 1868 

(13 Stat. 673 and 15 Stats. 619, as reaffirmed under the Act of April 29, 1874, 

Chapter 136, 18 Stat., 36), which guarantee the Tribe a tribal homeland established 
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under federal law and set apart and protected from outside infringement except as 

authorized by the United States; (ii) the Utah Enabling Act of 1894, 28 Stats. 107, 

and the Utah Constitution, art. III, §2, in which the State of Utah “forever” 

disclaimed all right and title to “all lands … owned or held by any Indian or Indian 

tribes;” and (iii) subsection (b) of 28 U.S.C. § 1360 and 25 U.S.C. 1322, in which 

Congress has expressly prohibited state courts in all fifty states from adjudicating 

“in probate proceedings or otherwise” the ownership or right to possess “any real or 

personal property” or “any interest therein” belonging “to any Indian or any Indian 

tribe.”  See Bryan v. Itasca Cty., 426 U. S. 373, 388-89 (1976).          

B. A Waiver of Immunity Does Not Vest a State Court With Subject-
Matter Jurisdiction Over Claims Against a Tribe Arising Within Indian 
Country. 
 

The United States Supreme Court recognizes a distinction between subject 

matter jurisdiction and sovereign immunity.  Thus, in Blatchford v. Native Village 

of Noatak, 501 U.S. 775 (1991), the Supreme Court emphasized that the question of 

subject matter jurisdiction is “wholly distinct” from the defense of sovereign 

immunity.  Id. at 786-87 n. 4.  A number of federal circuit courts likewise have noted 

the distinction between sovereign immunity and subject-matter jurisdiction.  See, 

e.g., United States v. Park Place Assocs., Ltd., 563 F.3d 907, 923-924 (9th Cir. 2009) 

(discussing the relationship between sovereign immunity and subject matter 

jurisdiction and commenting on the court’s “imprecision in our language” in 
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mistakenly treating “jurisdiction and sovereign immunity as though they were the 

same inquiry,” noting that “sovereign immunity and subject matter jurisdiction 

present distinct issues.”); Alvarado v. Table Mountain Rancheria, 509 F.3d 1008, 

1016 (9th Cir. 2007) (“To confer subject matter jurisdiction in an action against a 

sovereign, in addition to a waiver of sovereign immunity, there must be statutory 

authority vesting a district court with subject matter jurisdiction.”); Quality Tooling, 

Inc. v. United States, 47 F.3d 1569, 1574-75 (Fed. Cir. 1995) (“The inquiry … is not 

whether there is one, jurisdiction, or the other, a waiver of immunity, but whether 

there is both….”).  

Indeed, the Panel in this case properly recognized the distinction between 

subject-matter jurisdiction and sovereign immunity.  Slip op. 13-14.  Accordingly, 

it should be obvious that, contrary to Mr. Becker’s contention, a waiver of sovereign 

immunity is insufficient, by itself, to vest the Utah state court with subject-matter 

jurisdiction over Mr. Becker’s claims.  

C. The Cases Cited by Mr. Becker are Inapposite   
 

The cases on which Mr. Becker relies for a contrary result are distinguishable, 

either factually or legally.  First is C&L Enter’s, Inc. v. Citizen Band Potawatomi 

Indian Tribe, 532 U. S. 411 (2001).  C&L is factually inapposite and therefore not 

authoritative.  Most significantly, in contrast to Mr. Becker’s claims here, the claim 

against the Potawatomi Tribe in C&L did not arise inside the Tribe’s reservation, 
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and did not involve real property or other tribal assets that were held in trust for the 

Tribe by the federal government.  Indeed, the C&L Court emphasized these facts by 

noting that the property in question “is not on the Tribe’s reservation or on land held 

by the Federal Government in trust for the Tribe.”  Id. at 415.  Because the claim 

arose off-reservation, the holding in C&L did not violate federal law.  In point of 

fact, the holding in C&L is fully consistent with the principle that “[a]bsent express 

federal law to the contrary,” an Indian tribe that undertakes activity outside of its 

reservation boundaries is generally subject to state jurisdiction and the 

“nondiscriminatory state law otherwise applicable to all citizens of the State.”  

Mescalero Apache Tribe v. Jones, 411 U. S. 145, 148-49 (1973).   

Here, in contrast to the facts in C&L, it is undisputed that Mr. Becker was 

employed by the Tribe inside the Uintah and Ouray Reservation, and it was Becker’s 

job to manage the Tribe’s on-reservation oil/gas minerals—tribal assets that are held 

in trust by the United States for the Tribe.  Because the facts in Becker are 180 

degrees the opposite of the facts in C&L, the holding in C&L is inapposite and does 

not support a finding of state court jurisdiction.2  

                                                 
2 See United States v. Park Place Assocs., Ltd., 563 F.3d at 928 (distinguishing C&L 
on the ground that C&L dealt with sovereign immunity, not subject matter 
jurisdiction). 
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Mr. Becker also relies on Outsource Services Management, LLC v. Nooksack 

Business Corp., 333 P.3d 380, 383 (Wash. 2014).  Outsource is both factually and 

legally inapposite.  First, Outsource is factually distinguishable in several important 

respects.  In contrast to Becker, Outsource was a straight-up breach of contract case 

that did not involve a non-Indian’s claims to federally-restricted tribal assets held in 

trust for the tribe by the United States.  Secondly, the Indian tribe in Outsource had 

both waived its sovereign immunity and consented to suit in the Washington state 

court.  That is not true here—the language in the Becker IC Agreement is consent to 

a court of “competent jurisdiction,” and the Ute Tribe contends that a Utah state 

court is not a court of competent jurisdiction for the multiple reasons set forth in the 

Tribe’s complaint and legal arguments.  Finally, in contrast to the Ute Tribe here, 

the Tribe in Outsource never alleged that its waiver of sovereign immunity was 

illegal under the Tribe’s tribal law.  Here, conversely, the Ute Tribe contends that 

the Becker IC Agreement itself, as well as the purported waiver of immunity within 

the IC Agreement, are illegal under tribal law.   

Outsource is legally distinguishable as well.  In Outsource the Washington 

Supreme Court was deciding a question of first impression in that state.  That is not 

the case here.  Under its rulings in Ute Tribe v. Utah, the Tenth Circuit has 

conclusively determined the scope of the Ute Tribe’s territorial boundaries and the 

comcomitant scope of the Tribe’s jurisdictional authority within those boundaries.  
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The Court did so with express reference to the statutory definition of Indian country 

under 18 U.S.C. § 1151, holding that:   

. . . the Tribe and the federal government retain jurisdiction over all trust 
lands, the National Forest Lands, the Uncompahgre Reservation, and 
the three categories of non-trust lands that remain within the boundaries 
of the Uintah Valley Reservation. The state and local defendants have 
jurisdiction over the fee lands removed from the Reservation under the 
1902-1905 allotment legislation. 
 

Ute Indian Tribe v. Utah, 114 F.3d 1513, 1530 (10th Cir. 1997) (“Ute V”).  The 

doctrines of issue preclusion and stare decisis prevent Mr. Becker from relitigating 

those same questions anew in the Becker lawsuit.  Ute Indian Tribe v. Myton, 835 

F.3d 1255, 1262 (10th Cir. 2016).  In Myton, the Tenth Circuit rejected Myton’s 

attempt to relitigate the Ute V holding, noting that Myton does not “dispute that it is 

in privity with the parties to Ute V or identify any other reason that might prevent 

that decision from binding it not just as a matter of precedent but as a matter of issue 

preclusion too.”  Id. at 1262.  The same is true of Mr. Becker here. 

As the Tribe noted in its Reply Brief, the Washington Supreme Court’s 

holding in Outsource is contrary to, and at odds with, the United States Supreme 

Court’s holdings in Kennerly and Fisher.  In fact, the Washington Supreme Court 

failed to acknowledge or distinguish Kennerly and Fisher in Outsource.  It is 

axiomatic that cases are not authority for propositions that were never considered, 

discussed or ruled upon by a court.  E.g., United States v. L.A. Tucker Truck Lines, 

Inc., 344 U.S. 33, 38 (1952).  Thus, insofar as the Washington Supreme Court failed 
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to distinguish Kennerly and Fisher, its holding in Outsource carries no persuasive 

weight whatsoever. 

Finally, Mr. Becker cites Bryan v. Itasca County, 426 U.S. 373, 388-89 

(1976), in support of his Petition.  Citation to Bryan is misplaced for several reasons. 

Bryan did not concern an Indian Tribe.  The issue in that case was the state of 

Minnesota’s authority to tax an individual indian that resided on trust land on the 

Leech Lake Reservation in Minnesota.  Moreover, the full citation that Mr. Becker 

conveniently omits, only further supports the Tribe’s position that the state court 

lacks jurisdiction in the instant case: 

And nothing in [P.L. 280’s] legislative history remotely suggests that 
congress meant the Act’s extension of civil jurisdiction to the States 
should result in the undermining or destruction of such tribal 
governments as did exist and a conversion of the affected tribes into 
little more than private, voluntary organization, a possible result if tribal 
governments and reservation Indians were subordinated to the full 
panoply of civil regulatory powers, including taxation, of state and local 
governments.  The Act itself refutes such an inference: there is notably 
absent any conferral of state jurisdiction over the tribes themselves, and 
§ 4(c), 28 U.S.C. § 1360(c), providing for the full force and effect of 
any tribal ordinances or customs not inconsistent with any applicable 
civil law of the State, contemplates the continuing vitality of tribal 
government.   
 

Bryan, 426 U.S. at 388-389. (internal citations omitted).  Mr. Becker still has 

not cited any and there is no Congressional act that vests Utah state courts 

with adjudicatory jurisdiction over the Ute Indian Tribe for conduct the Tribe 

undertakes within its reservation boundaries.    

Appellate Case: 16-4154     Document: 01019876598     Date Filed: 09/25/2017     Page: 15     



16 
 

III. Other substantial procedural grounds support denial of the Petition.  
 
   In the interest of brevity, the Tribe incorporates by reference the procedural 

arguments that it raised in its Response to Petition for Panel Rehearing and 

Rehearing En Banc in 16-4175.  Those arguments are that Mr. Becker’s failure to 

include any standard of review is grounds to deny the Petition and the Petition does 

not comply with Fed. R. App. P. 35 in that it does not involve a question of 

exceptional importance.3  

CONCLUSION 

  Under the applicable standard of review, the Tenth Circuit must accept the 

allegations in the Tribe’s complaint as true and must view the facts in the light most 

favorable to the Tribe.  Review is de novo.  And while the Tribe raised P.L. 280 at 

every procedural juncture of the case, even had it not, the Tenth Circuit is obligated 

to consider and apply P.L. 280 because whether federal question jurisdiction under 

28 U.S.C. § 1331 exists, is a question of subject matter jurisdiction.  Courts have 

both the authority and an obligation to raise it sua sponte.  As the Panel pointed out, 

“sovereign immunity and a court’s lack of jurisdiction under Public Law 280 are 

different animals.”  Slip op. 13.  Mr. Becker’s attempts to conflate the two distinct 

issues over and over, do not change the result.  The cases that Mr. Becker cites are 

                                                 
3 Mr. Becker identifies the identical “questions of exceptional importance” in this 
case as he did in 16-4175.   
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inapposite and not persuasive.  Finally, other substantial procedural grounds that 

were included in the Tribe’s Response in 16-4175, are equally applicable here and 

support denial of the Petition.   

Respectfully submitted this 25th day of September, 2017.    

      

     FREDERICKS PEEBLES & MORGAN LLP 
     

     By:    /s/ Thomasina Real Bird     
     Thomasina Real Bird 

Frances C. Bassett 
Thomas W. Fredericks 
Jeremy J. Patterson 
Jeffrey S. Rasmussen 
1900 Plaza Drive 
Louisville, Colorado  80027 
Telephone:  303-673-9600 
Facsimile:  303-673-9155 
Email:  trealbird@ndnlaw.com  

    fbassett@ndnlaw.com 
    tfredericks@ndnlaw.com 
    jpatterson@ndnlaw.com 
    jrasmussen@ndnlaw.com 

 
     Attorneys for Appellants 
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