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Tribal Advocates as Ministers of Justice:
A Potentially Problematic Concept

GEORGE K. KOMNENOS*

INTRODUCTION

In June 2015, the National Native American Bar Association (NNABA)
adopted its first Ethics Opinion entitled Formal Duties of Tribal Court Advocates
to Ensure Due Process Afforded to All Individuals Targeted for Disenrollment
("Opinion").' The Opinion is not intended to prescribe an overarching code of
professional conduct for tribal advocates.2 On the contrary, the Opinion serves as
a reminder to attorneys and Indian bar associations that "lawyers' ethical
obligations to their licensing jurisdictions do not stop at reservation boundaries."3

The Opinion puts forward the notion that tribal advocates have a dual duty: they
are bound not only to their individual clients, but to the Native American
community at large. According to the Opinion, "It]he responsibility of a tribal
advocate differs from that of the usual advocate; his or her duty is to further
justice in the greater Native American community, not merely to win his or her
case."4 Though this statement is made in the context of encouraging lawyers to be
vigilant in defending their clients' constitutional rights, it bears grave dangers.

This Note argues that the notion of a tribal advocate's dual duty erodes the
profession's fundamental notions of client loyalty and zealous representation,
and opens the door to potential conflicts of interest. The NNABA fails to
recognize that the Native American community is a vast group, encompassing a
multitude of Indian tribes and individuals whose interests are not necessarily
aligned with each other. As such, the NNABA places Indian clients at risk of not
being represented competently, and encourages tribal advocates to engage in
conduct that exposes them to potential disciplinary action and liability for
malpractice. The dual duty notion could divide the loyalties of tribal advocates
who may find themselves in situations where the outcome desired by their clients
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1. Formal Ethics Op. No. 1: Duties of Tribal Court Advocates to Ensure Due Process Afforded to All

Individuals Targeted for Disenrollment, NAT'L NATIVE AM. BAR ASS'N 1 (2015), http://www.nativeamericanbar.

org/wp-content/uploads/2014/01/Formal-Opinion-No.-1.pdf [https://perma.cc/RCZ6-3YTU] (last visited Aug.

10, 2016) [hereinafter Formal Ethics Op. No. 1].

2. See id. at 2. The Opinion "[d]oes not purport to establish any universal Model Rules for Indian country or

displace existing tribal ethics provisions."

3. Id.

4. Id.
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goes against their own views of what is in the best interest of the Native American
community. This opens the door for a tribal advocate's personal views to affect
their chosen strategy, and may result in outcomes not desired by clients.

Part I of this Note provides an overview of the practice of the law in Indian
jurisdictions. Part II focuses on the NNABA, the first Formal Ethics Opinion, and
the notion of a tribal lawyer's dual duty as both an advocate and a minister of
justice. Part III discusses the drawbacks of the dual duty notion. Part IV focuses
on problems that may arise: a hypothetical situation is used to analyze potential
conflicts of interest and risks to tribal advocates and their clients. Part V responds
to potential criticisms of this Note. Finally, this Note concludes by proposing
ways in which the NNABA could amend its Ethics Opinion.

I. THE LAW IN INDIAN JURISDICTIONS

This Part aims at introducing the reader to the legal profession in tribal
jurisdictions. Subsection A discusses the notion of tribal sovereignty. Subsection
B provides a brief introduction to tribal court systems and to the practice of the
law within those systems. Subsection C attempts to define the notion of the tribal
advocate.

A. BACKGROUND INFORMATION ON TRIBAL SOVEREIGNTY

The status of Indian tribes has been a point of contention for centuries. In
Worcester v. Georgia, the United States Supreme Court identified tribes as
"independent political communities, retaining their original natural rights.., from
times immemorial."5 Nonetheless, in the centuries following Chief Justice
Marshall's historic opinion, the United States federal government, relying on
Congress's plenary power, increasingly curtailed tribal authority.6 Nowadays, the
566 Indian tribes that enjoy federal recognition find themselves in a status of
diluted sovereignty: they administer their own affairs but remain subject to
federal power.7 The 1968 Indian Civil Rights Act recognizes that Indian tribes
exercise self-government, which entails "all governmental powers possessed by
an Indian tribe, executive, legislative, and judicial, and all offices, bodies, and
tribunals by and through which they are executed, including courts of Indian
offenses."8 In fact, though various forms of tribal organization exist, a large
number of tribes separate the executive, legislative, and judicial functions

5. Worcester v. Georgia, 31 U.S. 515 (1832).

6. AMERICAN INDIAN LAW: CASES AND COMMENTARY 321 (Robert T. Anderson et al. ed., 2015) [hereinafter

Anderson et al.]

7. Hope M. Babcock, A Civic-Republican Vision of "Domestic Dependent Nations" in the Twenty-First

Century: Tribal Sovereignty Re-Envisioned, Reinvigorated, and Re-Empowered, 2005 UTAH L. REv. 443, 456

(2005).

8. Indian Civil Rights Act of 1968, 25 U.S.C. § 1301 (2012).
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of their governments.9

B. TRIAL COURT SYSTEMS

Tribal courts are the primary adjudicative tribunals in Indian tribes. As Justice
Stewart noted in United States v. Wheeler, "tribal courts are important mecha-
nisms for protecting significant tribal interests."'0 Though Indian tribes have had
intricate systems for dispute resolution since pre-colonial times, the administra-
tion of justice in Indian tribes has unquestionably been influenced by the
Anglo-American legal system.11 In the late nineteenth century, the federal
government instigated a series of reforms that effectively "westernized" the
exercise of judicial power by Indian tribes.12 Indian tribes responded to this
policy of assimilation by reforming their court systems to reflect their own
traditional notions of justice. 13 Of the nearly three hundred contemporary tribal
courts, some mirror or adopt state or federal court rules and procedures while
others have adopted more informal rules. 14

Tribal bar associations resemble tribal court systems in that several adopt
formal systems that often mirror state procedures and standards for admissions,
while others have less stringent requirements for licensing legal practice in their
jurisdictions. 15 The Cherokee Nation Bar Association requires that its members
be members of other bar associations in good standing, and inquires as to any
disbarment or disciplinary procedures that the applicant has undergone. 16 The
Cherokee Supreme Court can disbar a member for misconduct, including "willful
neglect of the interests of the client." 17 The Court has espoused the Oklahoma
Rules of Professional Conduct as the "Minimum Standard of Professional
Conduct Required of Cherokee Nation Bar Association Members" 18 and usually
treats any decisions of the Oklahoma Supreme Court interpreting those Rules as
binding precedent.19

9. See Anderson et al., supra note 6, at 4.

10. Id. at 329.

11. Id. at 370.
12. Id. at 370 71.

13. Sandra Day O'Connor, Lessons from the Third Sovereign: Indian Tribal Courts, 33 TULSA L.J. 1 (1997),

reprinted in AMERICAN INDIAN LAW: CASES AND COMMENTARY 374 (Robert T. Anderson et al. ed., 2015).

14. See Anderson et al., supra note 6, at 371.

15. Id.

16. Application For Admission to the Bar Association of the Cherokee Nation, CHEROKEE NATION JUDICIAL

BRANCH, CHEROKEE NATION BAR, http://www.cherokeecourts.org/Portals/73/Documents/CNBA/CNBA%20

Application 10- 15.pdf [https://perma.cc/AV3F-VK9U] (last visited Aug. 10, 2016).

17. See Supreme Court Rules and Procedures, Sec. XV: "Attorneys," CHEROKEE NATION SUP. CT. (2013),

http://www.cherokeecourts.org/Portals/73/Documents/Supreme-Cour Opinions/AD%200rders/SC-AD- 13-

01%20Supreme%2OCourt%2ORules.pdf [https://perma.cc/RNZ3-M485].

18. Id.

19. Id.
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Similarly, the Navajo Nation Bar Association stresses that applicants must not
have faced disciplinary action for a violation of ethical standards.20 The
Association issues its own rules of professional conduct, which also constitute
one of the tested subjects on the Navajo Bar Examination.21 It appears that ethical
rules govern the conduct of licensed attorneys in tribal jurisdictions with
formalized procedures.

The procedural informality seen in other tribes, however, should not be
mistaken for laxness of regulation. Evin Olson, Court Analyst for the Kalispel
Tribal Court, reveals that the Kalispel tribe of Usk, Washington, follows a
relatively informal procedure for admission into its bar association.22 A lawyer
who wishes to appear before the Kalispel court must file an application and take
the "Spokesperson's Oath.",23 The Bar application includes specific inquiries into
the applicant's professional conduct. Section four specifically asks whether the
applicant has "ever been denied admission to practice, disciplined, suspended, or
disbarred by any jurisdiction or administrative body.'"24 Likewise, the "Spokesper-
son's Oath" provides that the oath taker will act in accordance with her client's
wishes, will avoid conflicts of interest that could adversely affect her client, and
will not represent a client "where such representation is likely to result in a
violation.., of a duty or responsibility which is imposed on me by any other
licensing authority.,25 The Kalispel bar gives great weight to professional codes
of conduct and disciplinary procedures of other jurisdictions.

Despite variation in the level of formality of rules among different Indian
tribes, professional ethics and loyalty to one's client figure prominently as
overarching values across many jurisdictions. As this section has shown, Indian
communities adhere to codes of professional conduct and are serious about their
enforcement. Lawyers licensed to practice in tribal jurisdictions are expected to
follow ethical rules, and to represent their clients to the best of their ability within
the bounds of the law. The lawyer-client relationship appears to be at the forefront
of legal practice in Indian tribes.

C. THE TRIBAL ADVOCATE

The term tribal advocate refers to attorneys who represent Indian tribes or their
members before tribal courts as well as United States courts.26 Tribal advocates

20. Navajo By-Laws, NAVAJO NATION BAR ASSOCIATION INC., http://www.navajolaw.org/New2008/bylaws.

htm#I. Membership [https://perma.cc/4H4F-K3NV] (last visited Feb. 5, 2016).

21. Id.

22. Telephone Interview with Evin Olson, Court Analyst, Kalispel Tribal Court (Dec. 12, 2015).

23. Id.

24. See Kalispel Tribal Court, Kalispel Indian Reservation, Spokesperson's Oath. Email from Evin Olson,

Court Analyst, Kalispel Tribal Court (December 2, 2015) (on file with author).

25. See id. at 2.

26. See generally David Barkhymer, Firms Target Native-American Growth with Broad "Indian Law," OF

COUNSEL, Oct.16, 1995.
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are specialists in several legal fields, from property and energy law to civil
rights.27 The multitude of legal issues for which Indian tribes require representa-
tion has drawn a large number of national and regional firms into the field of
Indian law.28 Tribal advocates take pride in their work as they provide assistance
to communities that have faced centuries of injustice and numerous blatant
violations of their rights.2 9 In his memoir entitled Lawyer in Indian Country,
attorney Alvin Ziontz writes: "That is who we were, a firm of lawyers bound
together by the unique identity and underdog position of our clients.., each of
us proud to identify himself as a tribal attorney.",30 Because it centers on tribal
disenrollment procedures, the NNABA Opinion addresses solely tribal advocates
as representatives of clients in the tribal courts systems.31 As such, the conduct
endorsed by the Opinion would take place in proceedings before Indian tribunals.
Most importantly, such conduct would be judged in accordance with the codes of
professional conduct that have been enforced by tribal jurisdictions.

II. THE NNABA's NOTION OF A TRIBAL ADVOCATE'S DUAL DUTY

This Part will outline the notion of a Tribal Advocates Dual duty as counsel and
as a minister of justice, as it is set forth by the NNABA in its Opinion. Subsection
A will provide some basic information on the NNABA and argue that the
NNABA most closely resembles an interest group rather than a formal bar
association. Subsection B will then specifically discuss the Formal Ethics
Opinion No. 1 and lay out the dual duty notion.

A. THE NATIONAL NATIVE AMERICAN BAR ASSOCIATION

The NNABA does not appear to be a tribal bar association affiliated with any
tribal court system. The precise nature of the NNABA is elusive. The NNABA
website's "About" section does not explicitly state what kind of association the
NNABA is, though it does mention that it began as an association of Indian
lawyers that later developed a "chapter system for state Indian bar associa-
tions ... each of the Chapters has a vote on the NNABA's board of directors.,32

This statement is arguably misleading.

27. See id. at 1.

28. Id.

29. See generally ALVIN J. ZIONTZ, A LAWYER IN INDIAN COUNTRY: A MEMOIR 191 (2009).

30. Id.

31. "Tribal advocates include attorneys, lay advocates, consultants, members of tribal bar associations,

individuals presenting to tribal courts, tribal court judges, and advocates representing or appearing before any

tribal bodies that exercise executive, legislative, judicial, or quasi-judicial functions." Formal Ethics Op. No. 1,

supra note 1.

32. The Mission of NNABA, NATIONAL NATIVE AM. BAR Ass'N, http://www.nativeamericanbar.org/the-mission-

of-nnaba/ [https://perma.cc/5XU2-P8NM] (last visited Dec. 4, 2015).
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First, the term "Indian bar associations" is not defined; one might expect that it
refers to the various tribal bar associations, yet it does not. The chapter-
associations are, in fact, groups of Indian law practitioners. The California Indian
Law Association, for instance, identifies as the "representative of the Indian law
legal profession in California.,33 Likewise, the Northwest Indian Bar Association
is a "non-profit organization comprised of Indian attorneys, judges and Indian
Law practitioners in Alaska, Idaho, Oregon and Washington... which aspires to
improve the legal and political landscape for the Pacific Northwest Indian
Country.",34 In its coverage of the NNABA Resolution regarding tribal disenroll-
ment, Native News Online refers to the NNABA as a "lawyers' group.,35 The
above sources indicate that the NNABA is an association of professionals
engaged in the practice of Indian law that purports to advance justice for the
Native American community.

The NNABA, however, presents itself as an "umbrella organization" that
encompasses the entire Indian community: "Our members ... share the commu-
nal responsibility, either directly or indirectly, of protecting the governmental
sovereignty of the more than 560 independent Native American Tribal govern-
ments in the United States.",36 Yet, no evidence exists that any tribal government
has vested the NNABA with such a responsibility. One could argue, actually, that
the NNABA's unilateral presumption of such responsibility denies, at least in
theory, the very notion of tribal independence.

Regardless, the NNABA is an organization akin to an interest group that
undeniably wishes to help protect Indian rights. The language of the Opinion
indicates that the NNABA takes this job seriously by adopting firm stances on
issues of professional conduct.

B. NNABA'S FORMAL ETHICS OPINION NO. 1 AND THE DUAL DUTY
NOTION

Because it is not issued by a tribal bar association, the NNABA's Ethics
Opinion is toothless. There is no mechanism to enforce it, which greatly reduces
the chances that lawyers will follow its dictates. Nonetheless, it remains the
formal statement of the stance taken by a group of legal professionals who are
actively involved in tribal matters. The NNABA aspires to be a "leader on social,

33. OurMission, CALIFORNIA INDIAN LAW Ass'N, http://www.calindianlaw.org/our-mission.html [https://perma.

cc/8AQG-H34S] (last visited Dec. 4, 2015).

34. Our Mission, NORTHWEST INDIAN BAR Ass'N, http://www.nwiba.org/ [https://perma.cc/ZY4R-YT2M]

(last visited Feb. 5, 2016).

35. American Indian Lawyers' Group Calls Tribal Citizenship Dis-enrollment Unethical without Due
Process, NATIVE NEWS ONLINE (April 13, 2015), http://nativenewsonline.netlcurrents/american-indian-lawyers-

group-calls-tribal-citizenship-dis-enrollment-unethical-without-due-process/ [https://perma.cc/579V-5T3K].

36. The Mission of NNABA, NATIONAL NATIVE AM. BAR ASS'N, http://www.nativeamericanbar.org/the-mission-

of-nnaba/ [https://perma.cc/5XU2-P8NM] (last visited Dec. 4, 2015).
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cultural, political, and legal issues affecting"37 American Indians. The NNABA
could thus have great persuasive authority. Legal professionals may turn to the
NNABA for guidance, and take its commands seriously. This can be problematic
when the NNABA encourages behavior that could result in ethical violations by
attorneys.

Based on the notion that "the right to citizenship is sacrosanct,38 the Opinion
admonishes tribal advocates to ensure that no violation of due process rights
occurs in tribal disenrollment procedures: "This Formal Ethics Opinion No. 1
calls on lawyers ... to reject any path that deprives indigenous people of such
rights without due process.,39 The Opinion does not explain what "paths" or
strategies the lawyer of a person targeted for disenrollment could take that would
strip her client of due process rights.

It would be difficult to conceive of any strategy that would fit the definition,
short of encouraging the client to acquiesce in a blatantly unconstitutional
procedure or creating the impression that such a procedure is lawful. Unless the
NNABA presumes that attorneys have some inherent tendency not to look out for
their clients' constitutional rights, the rhetoric about seeking justice does little
more than reiterate the already well-established principle that lawyers are officers
of the law and should operate within its bounds. What is more, the tribal member
faced with disenrollment is arguably already sensitized to the violation of her
constitutional rights and is seeking the assistance of counsel in order to safeguard
them.

The Opinion's call for a rejection of due process violations makes more sense
given the fact that the Opinion includes tribal judges, as well as attorneys hired by
tribal councils, in its definition of tribal advocates.40 If that is indeed the case, this
admonition passes muster, even though it effectively does little more than tell
tribal courts to do their job properly by not assisting their clients' illegal conduct.

The most problematic part of the Opinion is its contention that the tribal
advocate is a "minister of justice.,41 The tribal advocate's responsibility is
compared to that of a public prosecutor's duty to "seek justice.,42 Winning a case
is not the only objective for a tribal advocate, the Opinion declares. The advocate
must take into account the interests of the entire Native American community in
the course of representing a tribal client.43 Citing the American Bar Association
(ABA) Model Rule provisions against frivolous litigation, the Opinion states that
should not initiate disenrollment processes that do not afford their objects a

37. Formal Ethics Op. No. 1, supra note, 1 at 1.
38. Id.

39. Id. at 2.

40. Id.

41. Id. at 1.

42. Id. at 2.

43. Id.
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chance to properly defend themselves.44 Again, the Opinion is telling lawyers not
to break the law, and if the drafters' intent was to address tribal councils and their
attorneys, it stands as a perfectly legitimate cry for justice.

However, the Opinion expressly aims "to establish ethical guidance for tribal
advocates confronting disenrollment issues.45 The broad language used creates
the reasonable impression that the Opinion applies to advocates on both sides of a
disenrollment dispute. Accordingly, tribal advocates are justified in turning to the
Opinion for direction when confronting ethical dilemmas. As a matter of fact,
attorneys may also espouse this dual duty in their representation of tribal clients
in matters other than disenrollment. Doing so, however, can easily lead to
inadvertent or intentional abuse.

III. DRAWBACKS OF THE DUAL DUTY NOTION

The Opinion's notion of a tribal advocate's dual duty could significantly hinder
a tribal advocate's ability to zealously represent her client. The root of the danger
lies in the nebulous notion of the Native American community's interests.
Perhaps the drafters of the Opinion merely meant that justice should be the end in
legal practice before tribal courts. No definition is provided, however. Further, by
talking about the interests of the Native American community,46 the Opinion
implies that all Indian tribes across the United States share a single, ascertainable
interest. No account is given to the fact that each and every one of hundreds of
federally recognized Indian tribes has its own interests and priorities, which
could conflict with the interests of other tribes.

In fact, one could argue that the single principle that is indeed shared by the
entire Indian community is tribal sovereignty. The sovereignty of an Indian tribe
indicates independence not only from the United States, but also from other
Indian tribes. Ironically, in setting forth the idea of a common interest, the
Opinion contradicts the Indian tribes' actual mutual interest in self-determination.

By failing to specifically define the Native American Community, the Opinion
gives the tribal advocate free rein to adopt his or her own conception of the
Community's interests. In the absence of further guidance, the tribal advocate is,
in essence, guided by her own morals and values. The tribal lawyer who espouses
the view that she is a "minister of justice" with a duty higher than that of the
"usual advocate,4 7 as the Opinion describes it, could consider herself to be a
policymaker as well as an advocate.

That view would not be unjustified; the outcomes of cases such as the
following often have far-reaching, real-life consequences for Native Americans:

44. Id. at 3.

45. Id. at 1.

46. Id.
47. Id. at 2.
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Oliphant v. Suquamish Indian Tribe, for example, divested tribal courts of
criminal jurisdiction over non-Indians and opened the door to further divestment
of tribal powers by the United States Congress.4 8 More recently, Adoptive Couple
v. Baby Girl defined the scope of key provisions of the Indian Child Welfare
Act.

49

Tribal advocates hold immense power to affect the lives of Indians by virtue of
their litigation strategies; advocates who feel compelled to factor their personal
views into those strategies would be exercising authority that was never given to
them. The tribal advocate is hired for a limited purpose and is not selected by any
democratic process that empowers her to set policy priorities for the Indian
community.

IV. CONFLICTS OF INTEREST AND RISKS

This Part will discuss the problems that may arise when a tribal advocate
espouses the notion of a dual duty. Subsection A will use a hypothetical situation
to illustrate the ways in which conflicts of interest may arise. Subsection B will
discuss the potential risks to clients and to the tribal advocates themselves.

A. POTENTIAL CONFLICTS OF INTEREST: A HYPOTHETICAL

Problems can arise where the tribal advocate's convictions about the welfare of
Indians clashes with her client's objectives in a dispute or a transaction. Consider,
for instance, the following hypothetical situation: A member of a federally
recognized Indian tribe hires a tribal attorney to assist him in his effort to
invalidate a tribal council rule that prevents him from leasing his land to a
company that wishes to exploit its mineral reserves. The rule in question enjoys
wide support from people who view it as a shield against the destruction of the
tribe's historic home. The tribal advocate also has good cause to also believe that
the rule provides crucial protections and that its invalidation would place the tribe
at peril. If she believes, in line with the NNABA Opinion, that she owes a
concurrent duty to both her client and the overall Indian community, the tribal
advocate now finds herself in a dilemma.

The tribal advocate faces a very unique conflict of interest. As we have seen,
tribal courts and licensing authorities have embraced the duty of loyalty and are
circumspect in its enforcement.5 0 The ABA's Model Rules of Professional
Conduct 1.7 and 1.8 help to illustrate this point. Section (a)(2) of Model Rule 1.7
provides that a conflict of interest may arise when "there is a significant risk that
the representation of one or more clients will be materially limited ... by a

48. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978).
49. Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2558 (2013).
50. See generally supra Part I.
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personal interest of the lawyer. 5 ' ABA commentary elaborates that "[c]oncur-
rent conflicts of interest can arise from the lawyer's responsibilities to another
client.., or a third person or from the lawyer's own interests.5 2

The tribal advocate in the present hypothetical is not formally representing
another client with an interest in the disputed council rule. Nonetheless, the
NNABA's notion of a dual duty creates a potential personal interest conflict. The
Opinion is pushing for a change in the personal ideology of the tribal advocate,
who is encouraged to act as "a minister of justice and not simply ... an
advocate.,5 3 Furthermore, the Opinion is expressly instructing tribal advocates to
try to influence their clients' views: "It is proper for a tribal advocate to refer to
relevant moral and ethical considerations in giving advice ... [t]his in-
cludes ... review and consideration of the inter-generational harm caused to
individuals whose cultural identity is taken from them.",5 4 Yet, the ABA has
noted: "[I]f the probity of a lawyer's own conduct in a transaction is in serious
question, it may be difficult or impossible for the lawyer to give a client detached
advice.,5 5 Advising someone as to the moral implications of a certain course of
action is by no means prohibited and, in fact, lawyers often have a duty to deter or
mitigate the breaking of rules by their clients.5 6

Be that as it may, clients are likely to give great deference to their counsel's
commentary. The possibility of undue influence emerges, especially where the
advocate is imbued with the belief that convincing her client serves a higher
purpose. In the words of criminal defense attorney Robert S. Bennett, "[w]hen
you become a 'player' with a personal interest, your objectivity will be clouded,
your advice will be slanted.",5 7 An advocate who believes she has a personal
responsibility to defend what she considers to be the best interest of the Indian
community may find herself inadvertently giving one-sided advice.

A tribal advocate who actively serves a dual duty can conceivably remain loyal
to her client, as long as she has secured his or her consent. Consent, however,
must be informed.5 8 In most circumstances, the tribal advocate will have to
obtain the consent of her client to a certain course of action after discussing all
information reasonably necessary for making an informed decision.9

51. MODEL RULES OF PROF'L CONDUCT R. 1.7 (a)(2) (2009) [hereinafter MODEL RULES].

52. MODEL RULES R. 1.7 cmt. 2.

53. Formal Ethics Op. No. 1, supra note 1, at 6.

54. Id. at 4.

55. MODEL RULES R. 1.7 cmt. 10.

56. See, e.g., MODEL RULES R. 1.7 cmt. 11: "A lawyer is obligated to report to the tribunal the fact that her

client offered false testimony."

57. Bennett, Robert S., Ethics, Zealous Advocacy, and the Criminal Defense Attorney, CARDozo LIFE (Feb. 8,

2000), http://www.cardozo.yu.edu/life/winter2001/bennetU [https://perma.cc/L4E5-TYQT].

58. See, e.g., MODEL RULES R. 1.2(c),1.6(a), 1.7(b).

59. MODEL RULES R. 1.0 cmt. 6.
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The nature of such necessary information varies depending on the facts of each
particular case, but a comment from the Model Rules cautions that in some cases
"it may be impossible to make the disclosure necessary to obtain consent."60 This
particular comment refers to the situation in which the client is prohibited from
discussing material information with a client, but also applies to our current
analysis. The notion of a dual duty can become such an ingrained personal belief
that the tribal advocate is incapable of recognizing that it may be prejudicing her
professional conduct.

Aside from the risk of undue influence, the dual duty notion can severely
impede the tribal advocate's ability and willingness to zealously represent her
client. The idea of zealous representation is highly controversial; critics bemoan
it as a convenient excuse for abuses committed in the course of defending a client
and as a cause of declining civility in the legal profession.61 Codes of
professional conduct have, in fact, begun to abandon the use of the term zeal.62

Regardless, competence and diligence-which are arguably basic tenets of
zealous representation-remain central to the administration of justice in the
United States.63 Model Rule 1.1 states: "Competent representation requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.,64 Likewise, commentary to Model Rule 1.3 on diligence
stresses that "[a] lawyer must also act with commitment and dedication to the
interests of the client and with zeal in advocacy of the client's behalf.,65

The dual duty notion can cast a shadow of doubt upon the quality of a tribal
advocate's work, if the advocate believes that the client's goals are against the
interests of the Indian community. This can happen unintentionally, by diminish-
ing the advocate's rigor in doing her work, which may, in turn, dilute its value.
Though it echoes conspiracy theories, the remote possibility also exists that a
particularly passionate tribal advocate may deliberately sabotage her client's
interests by, for instance, creating unnecessary delays.

B. RISKS TO TRIBAL ADVOCATES AND THEIR CLIENTS

This subsection argues that the NNABA's notion of a tribal advocate's dual
duty can place tribal clients at a serious disadvantage. The danger exists that

60. MODEL RULES R. 1.7 cmt. 19.

61. In the words of Illinois Circuit Judge Curry, "[z]ealous advocacy is the buzz-word which serves to

legitimize the most outrageous conduct, conduct which regrettably debases the profession as well as the

perpetrator." Sanders, Paul C, Whatever Happened to Zealous Advocacy ?, N.Y.L.J. 245, no. 47, Mar. 11, 2011,

https://www.cravath.com/files/Uploads/Documents/Publications/3272850-1.pdf [https://perma.cc/AAL3-

W4XK].

62. Id.

63. See, e.g., MODEL RULES R. 1.1.

64. See id.

65. MODEL RULES R. 1.1 cmt. 1. It must be noted at this point that zealous representation does not require that

an attorney abandon her personal beliefs.
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clients may lose on their claims and not meet their objectives. Clients could do
away with these risks by simply discharging their advocates and employing new
counsel. Nonetheless, if the dual duty notion takes hold, clients may find
themselves unable to find meaningful representation. Assuming that most tribal
advocates would decline to take on a client whose claims they believe endanger
Indian interests, the pool of available attorneys could be limited.

The dual duty notion also posits a threat to tribal advocates, who may face
malpractice litigation or disciplinary procedures. A dissatisfied client, for
example, may bring a suit arguing that her attorney did not represent her
competently and diligently, thereby violating the requisite standard of care for
legal professionals.66 In addition, tribal as well as state bar associations could
initiate investigations into a tribal advocate's conduct in response to allegations
of misconduct.

V. CRITICISMS AND RESPONSES

Attacking the notion that a tribal advocate should act as a guardian for the
entire Indian community is bound to generate criticism. A most salient point
would be that my thesis is culturally insensitive; my American legal education
and my relative ignorance of Indian culture skew my analysis. One could even
argue that this Note is premised upon the unwarranted presumption that
Anglo-American notions of justice are superior and that Indian tribes must yield
to them-an intolerant view that echoes colonialist attitudes. Yet, this Note does
not argue that the Anglo-American influences on tribal systems of justice were a
positive development and recognizes that such influences were often forcibly
imposed upon Indian tribes, rather than freely adopted by them. The reality,
however, remains that tribal jurisdictions do espouse notions such as that of a
counsel's loyalty to his or her client. Encouraging tribal advocates to conduct
themselves in ways that are contrary to those notions can curtail clients' ability to
achieve their goals in the present system.

In Strengthening Tribal Sovereignty Through Peacemaking: How the Anglo-
American Legal Tradition Destroys Indigenous Societies, Robert Porter argues
that the American legal system is ill suited for Indian tribes.67 Porter notes that
even though Indians have historically employed their own dispute resolution and
peacekeeping mechanisms, "all modern tribal court systems have the same
common denominator-they are direct descendants of the Anglo-American legal
tradition. 68 Porter identifies this as the source of intertribal conflict and

66. Legal Malpractice, JUSTIA, https://www.justia.com/injury/legal-malpractice/ [https://perma.cc/SX5L-

65BX] (last visited Feb. 26, 2016).

67. See Anderson et al., supra note 6, at 376.

68. Id.
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violence.69 The Anglo-American legal tradition is the pinnacle of individualism;
its rules and procedures create an adversarial environment where litigants
disregard community considerations and "care only about themselves and their
pursuit of victory.",70 Consequently, the system forces Indians to cast aside their
cultural values of community and peacekeeping.1 Seen in this light, the NNABA
Opinion is attempting to revive ideals that stand at the core of Indian identity.

Nevertheless, such a view disregards the realities of contemporary tribal life.
Frank Pommersheim's Braid of Feathers: American Indian Law and Contempo-
rary Tribal Life suggests that Indian law scholarship should be based on a
"reservation perspective," an understanding of the ways in which justice is
actually administered within the Indian tribes.72 The work of Pommersheim and
other analysts highlights the active role that Indian tribes and their individual
members play in the formation of Indian legal systems.73

As such, the view that all tribal court systems are direct descendants of the
American legal system is not entirely accurate. Though many tribes adopt a
tripartite separation of political powers, many others employ less formalized
divisions, in line with their individual traditions.74 It is undeniable that historic
dispute resolution methods were trampled upon and were often extinguished by
the involuntary imposition of western legal principles upon Indian tribes.75 Yet,
starting in the twentieth century, Indian tribes started a monumental effort to take
charge of their legal systems, and issue laws that are in accordance with their
customs and addressed actual issues confronting their communities.76 In that
process, tribes abandoned features of American justice systems with which they
disagreed and retained features they considered beneficial, such as the appealabil-
ity of judicial decisions, and the view that judges should be independent.7 7

One may feasibly protest that Tribes retained features such as appealability-
and, for that matter, zealous representation-not because those features were
useful, but rather because centuries-old oppression has rammed those notions
down the throats of American Indians. It is true that long-standing contact
between Indians and the United States has been primarily a process of cultural
imposition rather than a process of peaceful cultural exchange.78 Indian tribes
have undergone a cultural transformation borne out of injustice and abuse, and

69. Id.

70. Id.

71. Id.

72. FRANK POMMERSHEIM, BRAID OF FEATHERS: AMERICAN INDIAN LAW AND CONTEMPORARY TRIBAL LIFE 267

(1995).

73. See Anderson et al., supra note 6, at 943.

74. See supra Part I.
75. See Anderson et al., supra note 6, at 376.

76. Id. at 371.

77. O'Connor, supra note 13.

78. See Anderson et al., supra note 6, at 376.
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their legal systems often reflect that regrettable legacy.79 Such transformation,
however, cannot be undone simply by returning to earlier notions of justice.
Legal systems must reflect and address contemporary realities and the reality
remains that today's legal landscape is in fundamental ways adversarial.

It is the job of tribal advocates to assist Indian clients engaged in conflicts.
Tribal members may be in conflict with their own tribes that seek to expel them
from their ranks; different tribes may be in conflict with each other over natural
resources; Indian tribes may be in conflict with the United States Congress,
which is exercising its plenary power to curtail their tribal sovereignty. Loyalty to
one's client, accompanied by promptness, diligence, and competence, is abso-
lutely crucial in this context. A notion such as that of a tribal advocate's dual duty
may theoretically be in line with traditional ideas of justice, but practically
threatens to deprive Indians of a voice in proceedings designed to give them
access to justice, as it is administered by tribal and United States courts alike.

CONCLUSION

The notion that a tribal advocate owes a simultaneous duty to both her client
and to an undefined idea of the interests of the Native American community
undermines time-honored principles engineered to ensure quality of legal
representation. By arguing that a tribal advocate is also a minister of justice, the
NNABA opens the door to inadvertent and deliberate abuses. This Note
concludes by recommending that the NNABA consider carefully the various
potential implications of its Formal Ethics Opinion No. 1 and the degree to which
they could place tribal advocates and their clients, as well as the interests of all
Indian tribes, at risk.

The NNABA should amend its Opinion to encourage tribal advocates to
represent their clients to the best of their ability, within the bounds of the law, and
in accordance with the ethical rules adopted by the jurisdictions in which
they practice law. The language about tribal advocates being "ministers of
justice" should be removed, and so should all language indicating that the tribal
advocates should be loyal to any person or group other than their clients. The
NNABA should trust that the codes and rules of the various Indian jurisdictions
embody the values and traditions most valuable to the various Indian tribes.

It is, of course, possible that the NNABA does not trust the procedures
employed by Indian jurisdictions. This Opinion might have been drafted because
of the fear that tribal officials trample on the Due Process rights of persons facing
tribal disenrollment procedures. If that were indeed the case, the appropriate
audience for a call to do justice would be tribal councils themselves and their

79. Id.
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court officials, not tribal advocates. An all-encompassing ethics opinion ad-
dressed to tribal advocates at-large is not the appropriate vehicle.

The NNABA should specifically tailor its Opinion to those individuals, and
possibly turn it into a formal request or admonition seeking reform of ethical
rules. Even in that case, however, the NNABA should address each tribal
jurisdiction separately and focus on jurisdictions where alleged Due Process
violations have taken place. In doing so, the NNABA should make specific
observations and recommendations on that jurisdiction's rules and disenrollment
procedures and avoid sweeping generalizations.

This Note recognizes the merit in safeguarding traditional Indian notions of
justice and modes of dispute resolution. The pursuit of justice in Indian
jurisdictions is a noble goal, as is the belief that proceedings such as those
implicated in tribal disenrollment. Nonetheless, the NNABA's Opinion may pose
obstacles in the administration of justice within tribal jurisdictions, by-perhaps
inadvertently-encouraging tribal advocates to sometimes act in ways that are
inconsistent with their clients' wishes. Tribal advocates are hired as counsel to
their clients, not as ministers of justice tasked with protecting the entire Native
American community. That is the province of tribal governments, and the
NNABA should divert its attention to them.
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