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 Federal Defendants the United States of America, Ryan Zinke, in his official 

capacity as Secretary of the U.S. Department of the Interior, the U.S. Department 

of the Interior, Greg Sheehan, in his official capacity as Acting Director of the U.S. 

Fish and Wildlife Service, the United States Fish and Wildlife Service, and Hilary 

Cooley, in her official capacity as Grizzly Bear Recovery Coordinator for the U.S. 

Fish and Wildlife Service (collectively, the United States), provide the following 

Answer to Plaintiffs’ Complaint (ECF 1).1  

 1. Paragraph 1 contains Plaintiffs’ characterizations of this action to 

which no response is required. To the extent a further response is required, the 

United States admits only that the U.S. Fish and Wildlife Service (FWS) published 

a Final Rule: “Removing the Greater Yellowstone Ecosystem Population of 

Grizzly Bears From the Federal List of Endangered and Threatened Wildlife,” 82 

Fed. Reg. 30,502 (June 30, 2017) (“2017 Final Rule”). The United States denies 

the remaining allegations in paragraph 1.   

 2. Paragraph 2 contains Plaintiffs’ characterization of this action to 

which no response is required. To the extent a further response is required, the 

United States denies that Plaintiffs are entitled to the relief requested or any relief 

whatsoever. 

                                                 
1 Plaintiffs’ claims are reviewed under the judicial review provisions of the 
Administrative Procedure Act (APA), 5 U.S.C. § 706. Under the APA, the Court 
neither sits as an evidentiary fact finder nor resolves alleged disputed facts. See 
Occidental Eng’g Co. v. INS, 753 F.2d 766, 769 (9th Cir. 1985) (in an APA action, 
“there are no disputed facts that the district court must resolve. That court is not 
required to resolve any facts in a review of an administrative proceeding.”). Rather, 
the Court sits as an appellate tribunal and determines, as a matter of law, whether 
the facts found by the agency and the agency’s decision as a whole are supported 
by the administrative record. Id.; Karuk Tribe of Cal. v. U.S. Forest Serv., 681 F.3d 
1006, 1017 (9th Cir. 2012) (en banc) (“Because this is a record review case, we 
may direct that summary judgment be granted to either party based upon our 
review of the administrative record.”) (citation omitted). The allegations of fact in 
the Complaint and any responses contained in this Answer are not relevant to 
judicial review. Nonetheless, the United States responds to the numbered 
paragraphs of Plaintiffs’ Complaint. 
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 3. In response to paragraph 3, the United States admits that Congress 

enacted the Endangered Species Act (ESA). The remaining allegations in 

paragraph 3 characterize the ESA, which speaks for itself and is the best evidence 

of its contents; any allegations contrary to the plain language, meaning, and 

context of the ESA are denied.  

 4. In response to the first sentence of paragraph 4, the United States 

admits that, in 1975, FWS listed grizzly bears in the coterminous 48 States as a 

“threatened species” under the ESA. 40 Fed. Reg. 31,734 (July 28, 1975). In 

response to the second sentence of paragraph 4, the United States admits that 

Congress amended the ESA in 1978. The remaining allegations in the second 

sentence of paragraph 4 characterize the 1978 amendments, which speak for 

themselves and are the best evidence of their contents; any allegations contrary to 

the plain language, meaning, and context of the amendments are denied. The third 

sentence of paragraph 4 characterizes FWS’s 2011 five-year status review, which 

speaks for itself and is the best evidence of its contents; any allegations contrary to 

the plain language, meaning, and context of the status review are denied.  

 5. In response to paragraph 5, the United States admits that, in 2017, 

FWS stated: “By the time grizzly bears were listed under the Act in 1975, there 

were only a few hundred remaining in the lower 48 States in less than 2 percent of 

their former range.” 82 Fed. Reg. at 30,527. The United States denies the 

remaining allegations in paragraph 5. 

 6. In response to paragraph 6, the United States admits that, in 2017, 

FWS stated: “Calculations of population trajectory derived from radio-monitored 

female bears showed an increasing population trend at a rate of 4 to 7 percent per 

year from 1983 through 2001 …, which had slowed to 0.3 to 2.2 percent from 

2002 to 2011 …. The population trajectory that includes the most recent data is 

based on the Chao2 estimator and indicates no statistical trend (i.e., relatively flat 
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population trend) within the [demographic monitoring area] for the period 2002 to 

2014 ….” 82 Fed. Reg. at 30,625. The United States denies the remaining 

allegations in paragraph 6.   

 7. The United States denies Paragraph 7 and avers that paragraph 7 

concerns facts addressed in FWS’s 2017 Final Rule and administrative record, 

which speak for themselves and are the best evidence of their contents.  

 8. The United States denies the first sentence of paragraph 8. In response 

to the second sentence of paragraph 8, the United States admits that, in 2007, FWS 

published a “Final Rule Designating the Greater Yellowstone Area Population of 

Grizzly Bears as a Distinct Population Segment; Removing the Yellowstone 

Distinct Population Segment of Grizzly Bears From the Federal List of Endangered 

and Threatened Wildlife; 90-Day Finding on a Petition To List as Endangered the 

Yellowstone Distinct Population Segment of Grizzly Bears.” 72 Fed. Reg. 14,866 

(Mar. 29, 2007) (“2007 Final Rule”). The remaining allegations in the second 

sentence characterize the 2007 Final Rule, which speaks for itself and is the best 

evidence of its contents; any allegations contrary to the plain language, context, 

and meaning of the rule are denied. The United States admits the third sentence of 

paragraph 8. The fourth sentence characterizes a judicial opinion, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the opinion are denied. The United States denies 

the fifth sentence and avers that the United States filed an appeal. The sixth and 

seventh sentences of paragraph 8 characterize a Ninth Circuit opinion, which 

speaks for itself and is the best evidence of its contents; any allegations contrary to 

the plain language, meaning, and context of the opinion are denied.  

 9. The United States denies the first sentence of paragraph 9. The 

remaining allegations in paragraph 9 characterize the 2017 Final Rule and 2016 

Conservation Strategy, which speak for themselves and are the best evidence of 
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their contents; any allegations contrary to the plain language, meaning, and context 

of the rule and strategy are denied.  

 10. In response to paragraph 10, the United States admits that it engaged 

with state governments during the rulemaking process culminating in FWS’s 

publication of the 2017 Final Rule. The remaining allegations in paragraph 10 are 

denied.  

 11. In response to paragraph 11, the United States admits that the states of 

Idaho, Montana, and Wyoming classify and regulate grizzly bears in the GYE as a 

game animal and have management authority, jurisdiction, and discretion to, under 

prescribed circumstances, institute carefully regulated and managed hunting 

seasons for grizzly bears in the GYE. The remaining allegations in paragraph 11 

are denied.  

 12. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 12.  

 13. The United States denies paragraph 13, which also contains legal 

conclusions to which no response is required.  

 14.   The United States denies paragraph 14, which also contains legal 

conclusions to which no response is required. 

 15. Paragraph 15 contains legal conclusions to which no response is 

required and characterizes statutes, which speak for themselves and are the best 

evidence of their contents.  

 16. Paragraph 16 contains legal conclusions to which no response is 

required and characterizes statutes, which speak for themselves and are the best 

evidence of their contents. 

 17. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 17. 
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 18.  The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 18. 

 19. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 19. 

 20. Paragraph 20 contains legal conclusions to which no response is 

required and characterizes a statute, which speaks for itself and is the best evidence 

of its contents. 

 21. Paragraph 21 contains legal conclusions to which no response is 

required and characterizes the Constitution and statutes, which speak for 

themselves and are the best evidence of their contents.  

 22.  In response to paragraph 22, the United States admits that it received a 

letter dated July 5, 2017, from attorneys at Fredericks Peebles & Morgan LLP. The 

remaining allegations in paragraph 22 are legal conclusions to which no response 

is required and characterize the letter and amended complaint, which speak for 

themselves and are the best evidence of their contents.  

 23. The United States admits Paragraph 23.  

 24. In response to paragraph 24, the United States admits that it entered 

into an 1855 Treaty with the Blackfeet. The United States is without knowledge or 

information sufficient to ascertain the truth or falsity of the remaining allegations 

in paragraph 24. 

 25. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 25. 

 26. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 26. 

 27. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 27. 
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 28. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 28. 

 29. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 29. 

 30. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 30. 

 31. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 31. 

 32. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 32. 

 33. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 33. 

 34. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 34. 

 35. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 35. 

 36. The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 36. 

 37.   The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 37. 

 38. The United States admits the first sentence of paragraph 38. The 

United States denies the remaining allegations in paragraph 38, which are also 

legal conclusions to which no response is required.  

 39. In response to paragraph 39, the United States admits that the U.S. 

Department of the Interior is an executive department of the United States. The 

remaining allegations in paragraph 39 contain legal conclusions to which no 
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response is required and characterize Federal statutes, which speak for themselves 

and are the best evidence of their contents.  

 40. In response to paragraph 40, the United States admits that Greg 

Sheehan is Acting Director of FWS, FWS is an agency within the Department of 

the Interior, Mr. Sheehan is the most senior official within FWS, FWS administers 

portions of the ESA, and FWS has the authority and jurisdiction to determine 

whether certain species are threatened species or endangered species under the 

ESA. The remaining allegations in paragraph 40 are legal conclusions to which no 

response is required and characterize Federal statutes, which speak for themselves 

and are the best evidence of their contents. 

 41. In response to paragraph 41, the United States admits that FWS is an 

agency within the Department of the Interior, FWS administers portions of the 

ESA, and FWS has the authority and jurisdiction to determine whether certain 

species are threatened species or endangered species under the ESA. The 

remaining allegations in paragraph 41 are legal conclusions to which no response 

is required and characterize Federal statutes, which speak for themselves and are 

the best evidence of their contents. 

 42. The United States admits the allegations in paragraph 42.  

 43. In response to paragraph 43, the United States admits that the ESA is 

a federal statute. The remaining allegations in paragraph 43 characterize the ESA, 

which speaks for itself and is the best evidence of its contents; any allegations 

contrary to the plain language, meaning, and context of the ESA are denied. 

 44. Paragraph 44 characterizes the ESA, which speaks for itself and 

provides the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the ESA are denied. 
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 45. Paragraph 45 characterizes the ESA, which speaks for itself and 

provides the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the ESA are denied. 

 46. Paragraph 46 characterizes the ESA, which speaks for itself and 

provides the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the ESA are denied. 

 47. Paragraph 47 characterizes the ESA, which speaks for itself and 

provides the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the ESA are denied. 

 48. In response to paragraph 48, the United States admits that, where 

FWS removes a species from the ESA’s list of threatened species and endangered 

species, the species no longer receives the protections of a listed species under the 

ESA. The United States denies the remaining allegations in paragraph 48.  

 49.   Paragraph 49 characterizes the ESA, which speaks for itself and 

provides the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the ESA are denied. 

 50.  In response to paragraph 50, the United States admits that FWS 

adopted a “Policy Regarding the Recognition of Distinct Vertebrate Population 

Segments Under the Endangered Species Act,” 61 Fed. Reg. 4,722 (Feb. 7, 1996) 

(DPS Policy). The remaining allegations in paragraph 50 characterize the DPS 

Policy, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the policy are 

denied.  

 51.   Paragraph 51 characterizes the DPS Policy, which speaks for itself 

and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the policy are denied. 
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 52.   Paragraph 52 characterizes the DPS Policy, which speaks for itself 

and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the policy are denied. 

 53.   Paragraph 53 characterizes the DPS Policy, which speaks for itself 

and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the policy are denied. 

 54.   Paragraph 54 characterizes the DPS Policy, which speaks for itself 

and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the policy are denied. 

 55. In response to paragraph 55, the United States admits that the 

Secretaries of Commerce and Interior issued Secretarial Order 3206 on June 5, 

1997. The remaining allegations in paragraph 55 characterize the order, which 

speaks for itself and is the best evidence of its contents; any allegations contrary to 

the plain language, meaning, and context of the order are denied. 

 56. Paragraph 56 characterizes Secretarial Order 3206, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 57. Paragraph 57 characterizes Secretarial Order 3206, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 58. Paragraph 58 characterizes Secretarial Order 3206, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 59. Paragraph 59 characterizes Secretarial Order 3206, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 
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 60. Paragraph 60 characterizes Secretarial Order 3206, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 61. Paragraph 61 characterizes Secretarial Order 3206, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 62. In response to paragraph 62, the United States admits that the 

President issued Executive Order 13175 on November 6, 2000, 65 Fed. Reg. 

67,249. The remaining allegations in paragraph 62 characterize the Executive 

Order, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the order are 

denied.  

 63. Paragraph 63 characterizes Executive Order 13175, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 64. Paragraph 64 characterizes Executive Order 13175, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 65. Paragraph 65 characterizes Executive Order 13175, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 66. Paragraph 66 characterizes Executive Order 13175, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the order are denied. 

 67. In response to paragraph 67, the United States admits that the 

Secretary of the Interior issued Secretarial Order 3317 on December 1, 2011. The 

remaining allegations in paragraph 67 characterize Secretarial Order 3317, which 
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speaks for itself and is the best evidence of its contents; any allegations contrary to 

the plain language, meaning, and context of the order are denied.   

 68. Paragraph 68 characterizes the Executive Order and Secretarial 

Orders, which speak for themselves and are the best evidence of their contents; any 

allegations contrary to the plain language, meaning, and context of the orders are 

denied.  

 69. Paragraph 69 characterizes the Executive Order and Secretarial 

Orders, which speak for themselves and are the best evidence of their contents; any 

allegations contrary to the plain language, meaning, and context of the orders are 

denied. 

 70. Paragraph 70 characterizes the Executive Order and Secretarial 

Orders, which speak for themselves and are the best evidence of their contents; any 

allegations contrary to the plain language, meaning, and context of the orders are 

denied. 

 71. Paragraph 71 characterizes Department of the Interior Department 

Manual Part 512, Chapter 2 (512 DM 2), which speaks for itself and is the best 

evidence of its contents; any allegations contrary to the plain language, meaning, 

and context of the manual are denied. 

 72. In response to the first through fifth sentences of paragraph 72, the 

United States admits that FWS published a new Native American Policy for the 

U.S. Fish and Wildlife Service in the Federal Register on January 27, 2016, 81 

Fed. Reg. 4638. The remaining allegations in the first through fifth sentences of 

paragraph 72 characterize the policy, which speaks for itself and is the best 

evidence of its contents; any allegations contrary to the plain language, meaning, 

and context of the policy are denied. The United States denies the sixth sentence of 

paragraph 72.  
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 73. Paragraph 73 characterizes FWS’s 2011 Tribal Consultation 

Handbook, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the handbook 

are denied. 

 74.  Paragraph 74 characterizes FWS’s 2011 Tribal Consultation 

Handbook, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the handbook 

are denied. 

 75.  Paragraph 75 characterizes FWS’s 2011 Tribal Consultation 

Handbook, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the handbook 

are denied. 

 76.  Paragraph 76 characterizes FWS’s 2011 Tribal Consultation 

Handbook and its 2016 Native American Policy, which speak for themselves and 

are the best evidence of their contents; any allegations contrary to the plain 

language, meaning, and context of the handbook and policy are denied. 

 77.  Paragraph 77 characterizes FWS’s 2011 Tribal Consultation 

Handbook, 2016 Native American Policy, Executive Order and Secretarial Orders, 

which speak for themselves and are the best evidence of their contents; any 

allegations contrary to the plain language, meaning, and context of the handbook, 

policy, and orders are denied. 

 78.  The United States admits the first sentence of paragraph 78. The 

remaining allegations in paragraph 78 characterize the testimony of Ryan K. Zinke, 

Secretary United States Department of the Interior, before the United States Senate 

Committee on Indian Affairs (March 8, 2017), which speaks for itself and is the 

best evidence of its contents; any allegations contrary to the plain language, 

meaning, and context of the testimony are denied.  
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 79.   The first and second sentences of paragraph 79 characterize Secretary 

Zinke’s testimony to the House Committee on Natural Resources, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the testimony are denied. The United States 

denies the third sentence of paragraph 79.  

 80.  Paragraph 80 characterizes a federal statute, which speaks for itself 

and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the statute are denied.  

 81.  In response to paragraph 81, the United States admits that grizzly 

bears once were distributed in areas of the western half of the contiguous United 

States, central Mexico, western Canada, and most of Alaska. The United States is 

without knowledge or information sufficient to ascertain the truth or falsity of the 

allegations in paragraph 81 relating to where Plaintiffs historically or currently 

reside. 

 82.   In response to paragraph 82, the United States admits that FWS has 

found that grizzly bears in the lower 48 States occupied less than 2 percent of their 

former range by the time FWS listed grizzly bears in the lower 48 coterminous 

United States in 1975. To the extent not specifically admitted, the United States 

denies the allegations in paragraph 82.  

 83.  The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 83. 

 84.  The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 84. 

 85.  The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 85. 

 86.  The United States is without knowledge or information sufficient to 

ascertain the truth or falsity of paragraph 86.  
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 87.  The United States denies Paragraph 87, which are also legal 

conclusions to which no response is required and characterize the 2017 Final Rule, 

which speaks for itself and is the best evidence of its contents. 

 88. The United States denies the first sentence of paragraph 88. The 

remaining allegations in paragraph 88 characterize FWS’s 1975 Listing Rule, 

which speaks for itself and is the best evidence of its contents; any allegations 

contrary to the plain language, meaning, and context of the rule are denied. 

 89.  Paragraph 89 characterizes a federal statute, which speaks for itself 

and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the statute are denied.  

 90.  In response to paragraph 90, the United States admits that FWS issued 

a 1982 and 1993 Recovery Plan. The remaining allegations in paragraph 90 

characterize the recovery plans, which speak for themselves and are the best 

evidence of their contents; any allegations contrary to the plain language, meaning, 

and context of the recovery plans are denied.  

 91.  The first and second sentences of paragraph 91 characterize FWS’s 

1982 and 1993 recovery plans, which speak for themselves and are the best 

evidence of their contents; any allegations contrary to the plain language, meaning, 

and context of the plans are denied. The United States denies the remaining 

allegations in paragraph 91.  

 92.  The United States admits paragraph 92.  

 93.  In response to the first sentence of paragraph 93, the United States 

admits that the Yellowstone Ecosystem Subcommittee (YES) developed a draft 

and final conservation strategy prior to FWS’s 2017 Final Rule. The remaining 

allegations in the first sentence characterize the draft and final conservation 

strategy, which speak for themselves and are the best evidence of their contents; 

any allegations contrary to the plain language, meaning, and context of the draft 
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and final strategy are denied. The United States admits the second and third 

sentences of paragraph 93.  

 94.  In response to paragraph 94, the United States admits it issued a press 

release on March 3, 2016 and denies that it made a “decision to deist” grizzly bears 

in March 2016.  The remaining allegations in paragraph 94 characterize the March 

3, 2016 press release, which speaks for itself and is the best evidence of its 

contents; any allegations contrary to the plain language, meaning, and context of 

the press release are denied.  

 95.  In response to the first sentence of paragraph 95, the United States 

admits that it published a proposed rule on March 11, 2016 (81 Fed. Reg. 13,174). 

The remaining allegations in the first sentence of paragraph 95 characterize the 

proposed rule, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the proposed 

rule are denied. The United States admits the second sentence of paragraph 95.  

 96.  The United States denies the first and third sentences of paragraph 96. 

In response to the seventh sentence of paragraph 96, the United States admits that 

the webinar was not a government-to-government consultation. The United States 

denies the remaining allegations in the seventh sentence of paragraph 96. The 

United States is without knowledge or information sufficient to ascertain the truth 

or falsity of the sixth sentence of paragraph 96. In response to the second, fourth, 

fifth, and eighth sentences of paragraph 96, the United States admits that it sent 

letters to Tribes in April 2014, February 2015, June 2015, October 2015, and 

March 2016.  The remaining allegations in the second, fourth, fifth, and eighth 

sentences of paragraph 96 characterize the letters, which speak for themselves and 

are the best evidence of their contents; any allegations contrary to the plain 

language, meaning, and context of the letters are denied.  

 97.  The United States denies Paragraph 97.  
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 98.   The first sentence of paragraph 98 characterizes FWS’s letters to the 

Tribes, which speak for themselves and are the best evidence of their contents; any 

allegations contrary to the plain language, meaning, and context of the letters are 

denied. The United States denies the allegations in the second sentence of 

paragraph 98.  

 99.  The United States denies the first, second, and fourth sentences of 

paragraph 99. The third sentence of paragraph 99 characterizes an October 18, 

2016 letter, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the letter are 

denied.  

 100.  The United States admits the first and second sentences of paragraph 

100. In response to the third sentence of paragraph 100, the United States admits 

that Mr. Watson was present at the meeting. The United States is without 

knowledge or information sufficient to ascertain the truth or falsity of the 

remaining allegations in the third sentence of paragraph 100. The United States 

denies the fourth sentence of paragraph 100.  

 101.  The United States denies the first and third sentences of paragraph 

101. The second, fourth, and fifth sentences characterize the draft and final 

conservation strategy, which speak for themselves and are the best evidence of 

their contents; any allegations contrary to the plain language and meaning of the 

draft and final conservation strategy are denied. In response to the sixth sentence of 

paragraph 101, the United States admits that FWS did not seek public comment or 

government-to-government consultation on the revisions made to the draft 

conservation strategy and appearing in the final conservation strategy. The United 

States denies the remaining allegations in the sixth sentence of paragraph 101.  

 102.  In response to the first sentence of paragraph 102, the United States 

admits that representatives of Federal and state agencies signed the 2016 
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Conservation Strategy and that a representative of the U.S. Geological Survey did 

not sign the strategy. The remaining allegations in the first sentence of paragraph 

102 are denied. The United States admits the allegations in the second sentence of 

paragraph 102.  

 103.   Paragraph 103 characterizes the 2016 Conservation Strategy, which 

speaks for itself and is the best evidence of its contents; any allegations contrary to 

the plain language, meaning, and context of the strategy are denied.  

 104.  Paragraph 104 characterizes the 2016 Conservation Strategy and 

appendix, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the strategy are 

denied. 

 105.  The United States denies paragraph 105. 

 106.  The United States admits the first and fifth sentences of paragraph 

106. The remaining allegations in paragraph 106 characterize FWS’s 2017 Final 

Rule, which speaks for itself and is the best evidence of its contents; any 

allegations contrary to the plain language, meaning, and context of the rule are 

denied.  

 107.  In response to the first sentence of paragraph 107, the United States 

admits that FWS’s 2017 Final Rule removed ESA protections for grizzly bears in 

the Greater Yellowstone Ecosystem, as that area is defined in the 2017 Final Rule, 

and that the states of Idaho, Montana, and Wyoming classify and regulate grizzly 

bears in the GYE as a game animal and have management authority, jurisdiction, 

and discretion to, under prescribed circumstances, institute carefully regulated and 

managed hunting seasons for grizzly bears in the GYE. The United States denies 

the remaining allegations in paragraph 107.  

 108.   The United States denies paragraph 108. 
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 109.   In response to paragraph 109, the United States admits that FWS 

issued a 12-Month Finding on a Petition to List Pinus albicaulis as Endangered or 

Threatened with Critical Habitat on July 19, 2011 (76 Fed. Reg. 42631). The 

Remaining allegations in paragraph 109 characterize the notice, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, or context of the notice are denied. 

 110.   The United States denies paragraph 110.  

 111.  The United States denies paragraph 111.  

 112.   The United States denies the first sentence of paragraph 112. The 

second sentence of paragraph 112 characterizes a judicial opinion, which speaks 

for itself and is the best evidence of its contents; any allegations contrary to the 

plain language, meaning, and context of the opinion are denied. 

 113.  The United States incorporates by reference its responses to the 

preceding paragraphs.  

 114.  Paragraph 114 states legal conclusions to which no response is 

required and characterizes policies, protocols, and manuals, which speak for 

themselves and are the best evidence of their contents; any allegations contrary to 

the plain language and meaning of FWS’s policies, protocols, and manuals are 

denied.   

 115.  Paragraph 115 characterizes FWS’s 2017 Final Rule, which speaks for 

itself and is the best evidence of its contents; any allegations contrary to the plain 

language, meaning, and context of the rule are denied.  

 116.  Paragraph 116 states legal conclusions to which no response is 

required and characterizes judicial opinions, which speak for themselves and are 

the best evidence of their contents.  
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 117.  Paragraph 117 states legal conclusions to which no response is 

required and characterizes a judicial opinion, which speaks for itself and is the best 

evidence of its contents.  

 118.  Paragraph 118 states legal conclusions to which no response is 

required and addresses hypothetical events, such that the United States is without 

knowledge or information sufficient to ascertain the truth or falsity of paragraph 

118.  

 119.  Paragraph 119 states legal conclusions to which no response is 

required and characterizes a judicial opinion, which speaks for itself and is the best 

evidence of its contents. 

 120.  Paragraph 120 states legal conclusions to which no response is 

required and characterizes a judicial opinion, which speaks for itself and is the best 

evidence of its contents. 

 121.  Paragraph 121 states legal conclusions to which no response is 

required and characterizes a judicial opinion, which speaks for itself and is the best 

evidence of its contents. 

 122.  In response to the first sentence of paragraph 122, the United States 

admits that FWS had authority to issue its Tribal Consultation Handbook and its 

Native American Policy. The second through fifth sentences of paragraph 122 are 

legal conclusions to which no response is required and characterize FWS’s 

handbook, which speaks for itself and is the best evidence of its contents. The 

United States denies the sixth sentence of paragraph 122.   

 123.  The United States denies the fourth sentence of paragraph 123. The 

remaining allegations in paragraph 123 are legal conclusions to which no response 

is required and characterize a judicial opinion, which speaks for itself and is the 

best evidence of its contents.  

 124. The United States denies paragraph 124.  
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 125. The first through third sentences of paragraph 125 are legal 

conclusions to which no response is required and characterize judicial opinions, 

which speak for themselves and are the best evidence of their contents. The United 

States denies the fourth sentence of paragraph 125, which is also a legal conclusion 

to which no response is required.  

 126. The United States denies paragraph 126.  

 127. The United States denies paragraph 127.  

 128. The United States denies paragraph 128. 

 129. The United States denies paragraph 129. 

 130. The United States denies paragraph 130.  

 131. The United States denies paragraph 131. 

 132. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 133. Paragraph 133 states legal conclusions to which no response is 

required and characterizes FWS’s 1993 recovery plan, which speaks for itself and 

is the best evidence of its contents.  

 134. The United States denies paragraph 134.  

 135. Paragraph 135 states legal conclusions to which no response is 

required and characterizes FWS’s 1993 recovery plan, which speaks for itself and 

is the best evidence of its contents.  

 136. The United States denies paragraph 136.  

 137.  The United States denies paragraph 137.  

 138. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 139. Paragraph 139 states legal conclusions to which no response is 

required and characterizes FWS’s 1993 recovery plan, which speaks for itself and 

is the best evidence of its contents.  
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 140. In response to paragraph 140, the United States admits that Tribal 

representatives did not sign the 2016 Conservation Strategy. The United States 

denies the remaining allegations in paragraph 140.  

 141. The United States denies paragraph 141.  

 142. The United States denies paragraph 142. 

 143.   The United States denies paragraph 143.  

 144. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 145. Paragraph 145 states legal conclusions to which no response is 

required and characterizes a federal statute, which speaks for itself and is the best 

evidence of its contents.  

 146. Paragraph 146 states legal conclusions to which no response is 

required and characterizes a federal statute, which speaks for itself and is the best 

evidence of its contents. 

 147. Paragraph 147 states legal conclusions to which no response is 

required and characterizes a federal statute, which speaks for itself and is the best 

evidence of its contents. 

 148. Paragraph 148 states legal conclusions to which no response is 

required and characterizes a federal statute, which speaks for itself and is the best 

evidence of its contents. 

 149. The United States denies paragraph 149.  

 150. The United States denies paragraph 150. 

 151. The United States denies paragraph 151.  

 152. The United States denies paragraph 152.  

 153. The first, second, and third sentences of paragraph 153 characterize 

FWS’s 2017 Final Rule, which speaks for itself and is the best evidence of its 
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contents; any allegations contrary to the plain language, meaning, and context of 

the rule are denied. The United States denies the fourth sentence of paragraph 153.  

 154. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 155. Paragraph 155 states legal conclusions to which no response is 

required and characterizes federal regulations, which speak for themselves and are 

the best evidence of their contents.  

 156. The United States denies the first sentence of paragraph 156. The 

remaining allegations in paragraph 156 characterize FWS’s 2017 Final Rule, which 

speaks for itself and is the best evidence of its contents; any allegations contrary to 

the plain language, meaning, and context of the rule are denied.  

 157. The first and second sentences of Paragraph 157 state legal 

conclusions to which no response is required and characterize the ESA, which 

speaks for itself and is the best evidence of its contents. The United States denies 

the third sentence of paragraph 157.   

 158. The United States denies paragraph 158.  

 159. The United States denies paragraph 159. 

 160. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 161. Paragraph 161 states legal conclusions to which no response is 

required and characterizes the ESA and FWS’s DPS Policy, which speak for 

themselves and are the best evidence of their contents. 

 162. Paragraph 162 states legal conclusions to which no response is 

required and characterizes the ESA, which speaks for itself and is the best evidence 

of its contents.  

 163. Paragraph 163 characterizes FWS’s 2011 status review, which speaks 

for itself and is the best evidence of its contents; any allegations contrary to the 
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plain language, meaning, and context of the review are denied.  

 164. The United States denies paragraph 164.  

 165. The United States denies paragraph 165.  

 166. The United States denies paragraph 166. 

 167. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 168. Paragraph 168 states legal conclusions to which no response is 

required and characterizes the ESA and regulations, which speak for themselves 

and are the best evidence of their contents.  

 169. The United States denies paragraph 169.  

 170. The United States denies paragraph 170.  

 171. The United States denies paragraph 171.  

 172. The United States denies paragraph 172. 

 173. The first sentence of paragraph 173 states legal conclusions to which 

no response is required and characterizes a judicial opinion, which speaks for itself 

and is the best evidence of its contents. The United States denies the second 

sentence of paragraph 173.  

 174. The United States denies paragraph 174.  

 175. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 176. Paragraph 176 states legal conclusions to which no response is 

required and characterizes the ESA, which speaks for itself and is the best evidence 

of its contents.  

 177. The United States denies paragraph 177.  

 178. The United States denies paragraph 178.  

 179. The United States denies paragraph 179.  

 180. The United States denies paragraph 180.  
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 181. The United States denies paragraph 181.  

 182. The United States denies paragraph 182.  

 183. The United States incorporates by reference its responses to the 

preceding paragraphs. 

 184. The United States denies paragraph 184.  

 185. The United States denies paragraph 185.  

 186. The United States denies paragraph 186.  

 187. The United States denies paragraph 187. 

 188. The United States denies paragraph 188. 

 189. The United States denies paragraph 189. 

 190. The United States denies paragraph 190. 

 191. The United States denies paragraph 191. 

REQUEST FOR RELIEF 

 The remainder of Plaintiffs’ complaint constitutes their requests for relief, to 

which no response is required. To the extent a further response is required, the 

United States denies that Plaintiffs are entitled to the relief requested or any relief 

whatsoever. 

GENERAL DENIAL 

 The United States denies any allegations in Plaintiffs’ complaints, whether 

express or implied, that are not specifically admitted, denied, or qualified herein.  

AFFIRMATIVE DEFENSES 

 1. Plaintiffs do not have Article III standing to present their claims for 

relief, lack subject matter jurisdiction, and Plaintiffs have failed to state a claim 

upon which relief may be granted.  

 2.  Plaintiffs have failed to join parties as required by Federal Rule of 

Civil Procedure 19.  

 3.  Plaintiffs’ claims are barred by the applicable statute of limitations 
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from challenging agency actions that occurred and Federal decisions that were 

made more than six years before they filed the complaint in this action.  

 4.  Plaintiffs are barred from obtaining relief under the doctrine of laches, 

estoppel, and waiver due to their failure to meaningfully participate in the 

rulemaking and consultation processes and their delay in asserting and raising the 

claims against the Defendants.  
 

 
DATED:  October 3, 2017 
      Respectfully submitted, 
 
      JEFFREY H. WOOD 

Acting Assistant Attorney General 
U.S. Department of Justice 
Environment & Natural Resources Division 
 
SETH M. BARSKY, Chief 
MEREDITH L. FLAX, Ass’t Section Chief 
 
/s/ Coby Howell 
COBY HOWELL, Senior Trial Attorney 
U.S. Department of Justice 
c/o U.S. Attorney’s Office 
1000 SW Third Avenue 
Portland, Oregon 97204-2902 
Tel: (503) 727-1023 | Fax: (503) 727-1117 
Email:  Coby.Howell@usdoj.gov 
 
/s/ Michael Eitel 
MICHAEL R. EITEL, Sr. Trial Attorney 
U.S. Department of Justice 
Environment & Natural Resources Division 
Wildlife & Marine Resources Section 
999 18th Street, South Terrace, Suite 370 
Denver, Colorado 80202 
Tel: (303) 844-1479 | Fax: (303) 844-1350 
Email: Michael.Eitel@usdoj.gov 
 
MICHAEL W. COTTER 
United States Attorney 
MARK STEGER SMITH 
Assistant United States Attorney 
U.S. Attorney’s Office 
2601 Second Avenue North, Suite 3200 
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Billings, Montana 59101 
Phone: (406) 247-4667 | Fax: (406) 657-
6058 
Email: Mark.Smith3@usdoj.gov 

 
      Attorneys for Federal Defendants 
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CERTIFICATE OF SERVICE 

 I hereby certify that on October 3, 2017, I electronically filed the foregoing 

with the Clerk of the Court using the CM/ECF System which will send notification 

of such filing to the attorneys of record.  
 

/s/ Michael R. Eitel 
MICHAEL R. EITEL 
Senior Trial Attorney 
U.S. Department of Justice 
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