
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

COMANCHE NATION )
OF OKLAHOMA )

)
Plaintiff, )

)
v. ) Case No.  CIV-17-887-HE

)
RYAN ZINKE, et al. )

Defendants. )
                                                                   )

REPLY BRIEF IN SUPPORT OF PLAINTIFF’S 
MOTION FOR PRELIMINARY INJUNCTION

INTRODUCTION

        The basis for the Comanche Nation’s request for preliminary injunctive relief1

serving to prevent the Chickasaw Nation from opening yet another casino in the State

pending a determination of the merits, was that application of the Indian Gaming

Regulatory Act’s “Oklahoma exception” to the bar against gaming on lands acquired 

after October 17, 1988, in the absence of governmental jurisdiction prior to any trust

1One legal premise for the request was misstated, relating to the “likelihood of
success” element of the standard for preliminary injunctive relief.  We invoked the
“questions so serious, substantial and doubtful ...” description set forth in Fed. Lands
Legal Consortium v. United States, 195 F.3d 1190, 1194-95  (10th Cir. 1999).  The
Government has correctly noted that “substantial likelihood of success on the merits” is
the correct description in the Tenth Circuit.  New Mexico Dep’t of Game & Fish v. U.S.
Dep’t of the Interior, 854 F.3d 1236, 1246 (10th Cir. 2017).  We appreciate the
correction, and regret the oversight, a product of urgent circumstances at the time. 
However, we submit that the record before the Court on governmental jurisdiction as a
requisite element of “former reservation” status nonetheless meets the “substantial
likelihood of success” standard emphasized in New Mexico Dep’t of Game & Fish.   
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acquisition, is an arbitrary and capricious departure from law and policy intended to

ensure that Oklahoma tribes stand, not on a superior, but on a footing equal to Tribes

elsewhere.  

The Government does not dispute, nor respond in any meaningful fashion, to the

fundamental contention that a Tribe outside the State seeking to have the Government

acquire non–Indian fee lands within its reservation boundaries must proceed consistent

with the requirements of an “off-reservation” acquisition, if the lands are not subject to

tribal jurisdiction at time of acquisition.  

The Government does not therefore dispute that the Chickasaw and others 

of the Five Civilized Tribes in particular have stood on a superior footing to Tribes

elsewhere; nor does it offer any reason why Congress and the Department of Interior

would have intended more favorable treatment for Tribes in Oklahoma than elsewhere.2

2The Government does challenge the Nation’s showing with respect to irreparable
harm in the absence of injunctive relief, on the ground the original supporting affidavits
are speculative, and that the argument fails to account for the possibility of an eventual
recovery deriving from the Nation’s Compact with the State of Oklahoma, should the
gaming operation at Terral eventually be found unlawful. We respectfully introduce a
much more detailed market study at this juncture, establishing the distinct likelihood of
greatly diminished revenue for the Nation’s programs and people. See Affidavit of Ernest
Ambrosio and accompanying “Competitive Impact Analysis Comanche Red River
Casino” (October 2017) (Attachments 1a and 1b). As for possible claims under the
Nation’s Compact with the State, the Government cites no precedent for recovery on such
a basis, and also would ignore the fact that any revenue from Class II games – 40% of any
gaming revenue at Terral – falls outside the terms of the Compact.  The Government also
contends that the Nation has somehow benefitted from the same favorable treatment,
failing to note that each of the Nation’s gaming operations take place on lands held in
trust more than a hundred years:  The Nation has needed no more than equal treatment,
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The Government has argued that the statute of limitations should serve to bar the

action, and that the Comanche Nation lacks standing to bring an action challenging an

acquisition in trust, even though the acquisition is for purposes of a major gaming

enterprise on the doorstep of the Red River Hotel Casino that furnishes the lion’s share of

the Nation’s revenue for tribal governance and a host of vital Tribal programs.  

The Government has also chosen to introduce part of the Administrative Record 

at this juncture – which it limits to a purported “Environmental Assessment” (EA) and a

“Finding of No Significant Environmental Impact” (FONSI), from among the many 

documentary materials cited.3  

The Government has presumably done so to give a sense that administrative

regularity attended each aspect of the trust acquisition process.  The ROD and EA

actually give rise to serious questions whether administrative regularity attended any

aspect of the process; or whether, e.g., like a Notice of Trust Acquisition that appeared in

and objects to superior treatment for another Tribe in the State that affects its interests
adversely. 

3Among the documents mentioned are several letters from the Governor’s office
lodging objections against the Chickasaw project, apparently on grounds including
concern about a “market saturation” effect detrimental to existing Tribal operations,
which the Nation’s market expert has now shown to be both likely and very substantial. 
See Record of Decision (January 19, 2017) (Exhibit 1 to Defendant’s Response), p. 13.
The Nation’s counsel sought production of the State’s objections on an informal basis,
but was unsuccessful.  Defense counsel explained that the objections from the State
would be produced in due course as part of the impending Administrative Record, failing
to note that the EA and FONSI are part of this same Administrative Record.  Yet they
have made their way into the record now before the Court.
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the Federal Register some six months after the decision was taken4, any requisite and

fundamental “notice” of the purported EA denied the public – and especially the Nation

and other affected Tribes – any meaningful opportunity to determine whether the EA was

adequate in the circumstances,; and whether BIA officials again gave the Chickasaw a leg

up on yet another acquisition for gaming purposes.5

We first address the statute of limitations and standing issues, before turning to 

the ROD, and an EA prepared by the Chickasaw Nation’s own Environment Services

Department.  We respectfully submit the record shows an EA so plainly deficient that it

warrants a decision vacating the EA at this early juncture, and remanding for compliance

with the requisites of NEPA.  See, e.g,  Humane Soc. of U.S. v. Johanns, 520 F. Supp. 2d

8, 37 (D.D.C. 2007) (citing Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1084

(D.C. Cir. 2001)) (“vacating a rule of action promulgated in violation of NEPA is the

4The delay took place despite a mandatory regulatory requirement that notice of
any trust acquisition appear promptly in the Federal Register.  See 25 C.F.R. § 151.12(c)(2)

(“If the Secretary or Assistant Secretary approves the request, the Assistant Secretary
shall:  (i) Promptly provide the applicant with the decision; [and] (ii) Promptly publish in
the Federal Register a notice of the decision to acquire land in trust under this part ....” 
The  Department certainly gave prompt notice of the acquisition to the Chickasaw: The
record will show it broke ground for the project in May 2017, three months before notice
of the trust acquisition finally appeared in the Federal Register.

5See Affidavit of Steve York (Attachment 2), in which Mr. York describes
knowledge of longstanding practices in BIA’s Eastern Region in Muskogee, enabling
dozens of trust acquisitions for the Five Civilized Tribes obviously for gaming purposes
to take place without NEPA compliance of any kind. Mr. York also notes that the trust
acquisition at Terral is the first on behalf of the Chickasaw to take place since the
revolution in Indian land acquisitions called Patchak , which could well explain the
material appearing in the record related to its first purported effort to comply with NEPA.
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standard remedy.”).  We submit the Court should also vacate the trust acquisition pending

such compliance.  

ARGUMENT

I.  THE ACTION IS WITHIN THE STATUTE OF LIMITATIONS,
AND THE NATION PLAINLY HAS THE REQUISITE STANDING 

The gravamen of the Nation’s claim is an arbitrary and capricious application of

the 2008 regulation missing an express reference to governmental jurisdiction as an

element of any “former reservation” designation.  See Complaint for Declaratory and

Injunctive Relief, ¶ 24. 

This alleged arbitrary and capricious application of the regulation took effect on

January 19, 2017, when the Department took the parcel in Terral into trust based on its

purported status as a “former reservation.”  See Wind River Mineral Corp. v. United

States, 946 F.2d 710 (9th Cir. 1991).

Moreover, until the Supreme Court decided Patchak in 2012, it was impossible to

bring a non–frivolous claim of this kind in the Tenth Circuit, which had squarely held an

action challenging a trust acquisition on behalf of an Indian Tribe barred by the Quiet

Title Act and its “Indian lands” exception.  See Neighbors for Rational Development v.

Norton, 379 F.3d 956, 961 (10th Cir. 2004):

Neighbors suggests the Administrative Procedures Act provides the
necessary waiver of immunity allowing the district court to review this case.
* * *
The Secretary argues the Quiet Title Act forbids the relief Neighbors is
seeking. Like the Administrative Procedures Act, the Quiet Title Act
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contains a limited waiver of sovereign immunity. It allows the United States
to "be named as a party defendant in a civil action ... to adjudicate a
disputed title to real property in which the United States claims an interest,
other than a security interest in water rights." 28 U.S.C. § 2409a(a). The
Quiet Title Act, however, does not "apply to trust or restricted Indian
lands." Id. "Thus, when the United States claims an interest in real property
based on that property's status as trust or restricted Indian lands, the Quiet
Title Act does not waive the Government's immunity." United States v.
Mottaz, 476 U.S. 834, 843, 106 S.Ct. 2224, 90 L.Ed.2d 841 (1986).

Neighbors protests the Quiet Title Act is inapplicable in this case because 
it "is not an adverse claimant seeking to quiet title in the [Indian School]
property" and draws our attention to the fact it does not claim "any
ownership interest" in the property. The Secretary counters Neighbors' suit
is the equivalent of a quiet title action because Neighbors seeks a
"declaratory judgment that the trust acquisition is null and void."

We conclude Neighbors' claim falls within the scope of the Quiet Title Act's
limitations on suits. It is well settled law the Quiet Title Act's prohibition of
suits challenging the United States' title in Indian trust land may prevent suit
even when a plaintiff does not characterize its action as a quiet title
action....

Id. at 961.

Thus a claim of the kind brought here could not have accrued in the Tenth Circuit

until the Supreme Court decided Patchak in June 2012.

As for standing, the “irreducible constitutional minimum of standing contains three

elements”: injury in fact, causation, and redressability. See Arpaio v. Obama, 797 F.3d 11,

19 (D.C. Cir. 2015) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–61 (1992)). An

injury in fact is “an invasion of a legally protected interest which is (a) concrete and

particularized, and (b) actual or imminent, not conjectural or hypothetical.” Lujan, 504

U.S. at 560 (footnote, citations, and internal quotation marks omitted). Economic harm,
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even minimal economic harm, is sufficient to establish injury in fact. Carpenters Indus.

Council v. Zinke, 854 F.3d 1, 5 (D.C. Cir. 2017). 

The Supreme Court described in Patchak, it has also “long held that a person suing

under the APA must satisfy not only Article III’s standing requirements, but an additional

test: The interest he asserts must be ‘arguably within the zone of interests to be protected

or regulated by the statute’ that he says was violated. Association of Data Processing

Service Organizations, Inc. v. Camp, 397 U.S. 150, 153, 90 S.Ct. 827, 25 L.Ed.2d 184

(1970).”  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians, 132 S.Ct. 2199,

2211 (2012).

The Supreme Court in Patchak  also made clear that the test for prudential

standing “‘is not meant to be especially demanding.’ Clarke v. Securities Industry Assn.,

479 U.S. 388, 399, 107 S.Ct. 750, 93 L.Ed.2d 757 (1987). We apply the test in keeping

with Congress’s ‘evident intent’ when enacting the APA ‘to make agency action

presumptively reviewable.’ Ibid.” Id.  at 2211.

The Court went on to hold that Mr. Patchak met the standard for prudential

standing, and did so in terms we submit equally pertinent here for a nearby Tribe with a

casino within 45 miles of the Terral project:

If the Government had violated a statute specifically addressing how federal
land can be used, no one would doubt that a neighboring landowner would
have prudential standing to bring suit to enforce the statute’s limits. The
difference here, as the Government and Band point out, is that [25 U.S.C.] §
465 specifically addresses only land acquisition. But for the reasons already
given, decisions under the statute are closely enough and often enough
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entwined with considerations of land use to make that difference
immaterial.

As in this very case, the Secretary will typically acquire land with its
eventual use in mind, after assessing potential conflicts that use might
create. See 25 CFR §§ 151.10(c),151.10(f), 151.11(a). And so neighbors to
the use (like Patchak) are reasonable—indeed, predictable—challengers of
the Secretary’s decisions: Their interests, whether economic,
environmental, or aesthetic, come within § 465’s regulatory ambit. 

Id. at 2211-2212.6 (emphasis added).

II.  THE LIMITED RECORD BEFORE THE COURT IS
INADEQUATE TO SHOW THAT THE CHICKASAW AGENCY

THAT PREPARED THE ENVIRONMENTAL ASSESSMENT (EA)
TOOK A “HARD” OR CANDID LOOK AT THE IMPACT OF 

THE PROJECT: THE COURT SHOULD VACATE THE EA
          AND REMAND FOR COMPLIANCE WITH NEPA        

         Federal agencies are required to take a "hard look" at the environmental

490 U.S. 332, 350 (1989); Sierra Club v. Hodel, 848 F.2d 1068, 1088 (10th Cir.1988);

Citizens’ Comm. to Save Our Canyons v. Krueger, 513 F.3d 1169, 1178 (10th Cir. 2008)

(quoting Utah Shared Access All. v. U.S. Forest Serv., 288 F.3d 1205, 1207-08 (10th Cir.

2002)).  

The Government has withheld virtually the entire documentary record underlying

the EA prepared by the Chickasaw’s own Environmental Services Department.  What it

6We respectfully submit the same analysis with respect to standing should apply
with respect to the economic interests of owners of a Comanche allotment within ten
miles of the Terral site who are partnering with the Nation in a planned gaming operation. 
We anticipate amending the Complaint to assert the interests of these individuals, claims
which would also be well within any statute of limitations.
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has produced, however, calls into serious question whether this Environmental Services

Department took a hard, or even candid look at the potential impacts of the Chickasaw

project at Terral.7  

The questions begin with the fundamental requirement of notice to the public,

which the regulations implementing NEPA describe in detail. We set them forth in the

Complaint for Declaratory and Injunctive Relief as follows:

39. Any eventual review of NEPA “compliance” efforts should reveal
multiple violations of NEPA law and regulation, including the
following:

• 40 CFR § 1501.4(b) (requiring agencies to involve
environmental agencies, applicants, and the public, to the extent
practicable);

• Id. § 1501.4(e)(1) (requiring agencies to make FONSIs
available to the affected public);

• Id. § 1501.4(e)(2) (requiring agencies to make FONSIs
available for public review for thirty days before making any final
determination on whether to prepare an EIS or proceed with an
action);

• Id. C.F.R. § 1506.5 (making agencies responsible for
the accuracy of environmental information submitted by applicants
for use in Environmental Assessments and Environmental Impact
Statements); and

• Id. § 1506.6 (requiring agencies to make diligent efforts
to involve the public in preparing and implementing their NEPA

7Steve York has described the reason for his strong doubt that the Chickasaw
intend the casino at Terral to house only 500 gaming machines: The two “Total Retention
Storage Lagoons” for the anticipated wastewater both dwarf the lagoons located at the
Chickasaw Winstar in Thackerville that bills itself as the largest casino in the world, with
some 8700 machines. Affidavit of Steve York ¶¶ 23-24.  Apparent lack of candor in such
a fundamental respect casts serious doubt upon the credibility of the Chickasaw
Environmental Services Department with respect to any significant issue addressed in the
EA.
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procedures).

The reference to notice in the Record of Decision gives no indication of the place

or circumstances of any posting.8  See Record of Decision (January 17, 2017) (Exhibit 1

to Defendant Response), p.15.

Thanks to the Record of Decision, however, we do know that Steve Mullins,

Counsel to Governor Fallin, indicated the Governor’s general objection to any additional

Indian gaming projects in the State, on grounds including “market saturation” adversely

affecting existing operations.  The record here gives no hint of any analysis of this critical

issue.  

However, the attached “Competitive Impact Analysis” shows that any fair analysis

of the issue must include the distinct possibility of devastating impact on the gaming

operations of a nearby Tribe:

This analysis isolated and examined the impact to Comanche Red River’s
gross gaming revenue under two different building scenarios for Terral.

• The first assumes as publicly reported, a $10 million facility with
600 gaming machines, 6 table games, and a restaurant and retail
space.
• The second scenario assesses a more aggressive approach assuming
the Chickasaw Nation would ultimately expand at the same location
to a significantly larger facility on a much grander scale that would
include over 2,500 gaming positions, enough dining variety and
seating to meet demand, entertainment venues and a hotel.

8Included among the exhibits to Plaintiff’s Motion for Preliminary Injunction is an
example of reasonable notice.  See id., Exhibit 
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* * *
The analysis resulted in a negative impact or loss of revenue for each
scenario. Scenario 1 showed a reduction of $8.55 million or 9.7%. The
Comanche Red River Hotel and Casino would feel a much larger impact
losing 22.7% of their gross gaming revenue or $20.11 million under
Scenario 2.

Id., pp. 1-2.

The Competitive Impact Analysis also makes clear that it was proximity to a very

attractive market that prompted Chickasaw effort to set up shop at Terral, which is an

additional reason the Government is bound to ensure a hard look has been taken at the

impact on nearby Indian gaming operations.

At the very least we submit that such a distinct possibility of adverse impact – a

concern raised by the Governor herself – warranted a full blown Environmental Impact

Statement, which requires agencies to consider and report with respect to “direct, indirect

and cumulative impacts.”  40 C.F.R. § 1508.25 (2015).  See generally, Vermont Yankee

Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 558 (1978). 

          40 C.F.R. § 1508.8(a) defines “direct impacts” as those "which are caused and

occur at the same time and place."  See Fuel Safe Washington v. F.E.R.C, 389 F.3d 1313

at 1327 (10th Cir. 2004).  “Indirect impacts” are those also caused by an action, but which

occur at a later time, or greater geographical remove. Id., § 1508.8(b)).  “Cumulative

impacts” are those “impact[s] on the environment which result[] from the incremental

impact of the action [being studied] when added to other past, present, and reasonably

foreseeable future actions.” Id., § 1508.7,
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We submit the Competitive Impact Analysis before the Court leaves little doubt

that any fair evaluation of the foregoing “impacts” of the project at Terral help explain

why a Finding of No Significant Environmental Impact issued from the Chickasaw

Environmental Services Department:   A thoroughgoing EIS would doom the project.

We also submit the limited record before the Court is nonetheless a sufficient basis

to vacate the EA and remand for compliance with the requisites of NEPA.

Respectfully submitted this 16th day of October, 2017,

 /s/ Richard J. Grellner              
Richard J. Grellner, OBA #15521
RJG Law PLLC
434 NW 18th Street
Oklahoma City, OK 73103
Tel 405.834.8484
Fax 405.602.0990
rjgrellner@hotmail.com

 /s/ John P. Racin                          
John P.Racin, DC Bar No. 942003
Member, W.D. Ok. Bar
Law Office of John P. Racin
1721 Lamont Street, N.W.
Washington, D.C.  20010
Tel 202.277.7691
Fax 202.296.5601
johnpracin@gmail.com

Attorneys for the Comanche Nation
of Oklahoma
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CERTIFICATE OF SERVICE

I hereby certify that on October 16, 2017, I caused the foregoing Reply Brief in
Support of Plaintiff’s Motion for Preliminary Injunction to be electronically transmitted
to the Clerk of Court using the ECF system for filing, thereby serving the documents on:

Mark A. Yancy 
Kay Sewell
Amanda R. Johnson 
United States Attorney’s Office  
210 Park Avenue, Suite 400
Oklahoma City, OK 73102

Jeffrey H. Wood
Acting Assistant Attorney General
Environmental & Natural Resources Division

Devon L. McCune 
United States Department of Justice 
Environment and Natural Resources Division 
Natural Resources Section 
999 18th Street, South Terrace, Suite 370 
Denver, CO 80202 
 

/s/ Richard J. Grellner                   
Richard J. Grellner  
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