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INTRODUCTION 

John Sturgeon respectfully submits the following response to the State of 

Alaska’s Supplemental Memorandum.  Mr. Sturgeon seeks the same overall 

outcome as the State and the two parties are aligned on many legal arguments. This 

response provides an overview of Mr. Sturgeon’s position on the issues addressed 

by the State.   

ARGUMENT 

I. THE NATION RIVER IS NOT “PUBLIC LAND” FOR PURPOSES 
OF ANILCA SECTION 103(c). 
 
The first question presented on remand is whether the Nation River is public 

land under ANILCA Section 103(c).  It is not. Rather, the Nation River is 

nonpublic land that is excluded from ANILCA’s Conservation System Units 

(“CSU”) and not subject to the National Park Service’s (“NPS”) regulation as 

though it were part of a CSU.  

A. Alaska’s Navigable Waters Are Not “Public Lands” Because 
Alaska Holds Title to Them.  

Lands and waters owned by the State of Alaska are expressly excluded from 

ANILCA’s definition of “public lands.”  Section 102(3) provides that “public 

lands” means “lands situated in Alaska which, after December 2, 1980, are Federal 
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lands.”1  “Federal lands,” in turn, means “lands the title to which is in the United 

States after December 2, 1980.”2  “Land” means “lands, waters, and interests 

therein.”3   

Alaska holds “‘title to and ownership of the lands beneath navigable waters’ 

within the State, in addition to ‘the natural resources within such lands and waters,’ 

including ‘the right and power to manage, administer, lease, develop, and use the 

said lands and natural resources.’”4  It is well-settled that under the Submerged 

Lands Act—which applied to Alaska on passage of the Statehood Act— states 

have “title to and ownership of the submerged lands and waters,”5 and “hold the 

absolute right to all their navigable waters and the soils under them, subject only to 

rights surrendered and powers granted by the Constitution to the Federal 

1 16 U.S.C. § 3102(3). 
2 Id. § 3102(2). 
3 Id. § 3102(1). 
4 Sturgeon v. Frost, 136 S. Ct. 1061, 1065 (2016) (citing § 3(a), 67 Stat. 30, 43 
U.S.C. § 1311(a) (Submerged Lands Act); § 6(m), 72 Stat. 343 (Alaska Statehood 
Act)). 
5 United States v. California, 436 U.S. 32, 40 (1978) (citation omitted); United 
States v. Alaska, 521 U.S. 1, 5 (1997); Totemoff v. State, 905 P.2d 954, 964 
(Alaska 1995). 
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Government.”6  Alaska’s ownership of these submerged lands thus includes 

ownership and control of the waters above them.   

The Nation River has been adjudicated navigable.7  Therefore, its submerged 

lands and waters are owned by the State of Alaska and cannot be “federal lands” 

that qualify as “public lands” under ANILCA.8   

B. Alaska’s Navigable Waters Are Not “Public Lands” Because the 
United States Does Not Hold Title to Them.  

Even if one could question the State’s ownership of the Nation River’s 

navigable waters, they would still not qualify as “public lands” because the United 

States does not have title to them.  ANILCA defines public land in terms of what 

the federal government owns—unless “title” to land is held by the United States, 

6 PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 1227 (2012) (citation omitted). 
The Supreme Court explained that this right was granted to the original 13 states, 
and extended to each new state that joined the union. Id.  
7 See Alaska v. United States, 201 F.3d 1154 (9th Cir. 2000).  
8 NPS has suggested that ANILCA’s designation of certain Alaskan rivers under 
the Wild and Scenic Rivers Act proves that Alaska’s navigable waters are “public 
lands” and thus beyond the reach of Section 103(c).  Br. of Resp. in Opp. at 27, 
Sturgeon v. Frost, No. 14-1209 (U.S. Dec. 16, 2015).  But that statute 
acknowledges and protects State ownership rights in submerged lands, 16 U.S.C. § 
1284(f), and preserves State authority over fish and wildlife, id. § 1284(a). Further, 
ANILCA Section 606(a) amended the Wild and Scenic Rivers Act to specify that, 
in Alaska, the acreage included with the designation cannot include either “private 
lands” or “lands owned by the State.” Id. § 1285b(1).   
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that land cannot be “public land” under ANILCA.9  The United States cannot 

establish a title interest in the Nation River’s navigable waters and submerged 

lands, or any navigable waterway where the State took title under the Statehood 

Act.  NPS’s only response throughout this action has been that while the United 

States does not have “title” to the Nation River, it has a title “interest” pursuant to 

certain undefined reserved water rights that support ANILCA’s underlying 

conservation purposes.10  NPS is mistaken for multiple reasons.   

1. Reserved water rights do not confer “title.” 
 

Reserved water rights are not a “title” interest.  In its briefing at the Supreme 

Court, NPS acknowledged that the reserved water rights doctrine merely 

establishes a non-possessory use right.11 Thus, even if the United States had 

reserved water rights in all Alaska’s navigable waters for any purpose (which it 

9 16 U.S.C. § 3102 (“(2) The term ‘Federal land’ means lands the title to which is 
in the United States after December 2, 1980. (3) The term ‘public lands’ means 
land situated in Alaska which, after December 2, 1980, are Federal lands . . .”) 
(emphasis added). 
10 Sturgeon, 136 S. Ct. at 1069. 
11 Br. of Resp. in Opp. at 27, Sturgeon v. Frost, No, 14-1209 (U.S. Dec. 16, 2015). 
Cf. Totemoff, 905 P.2d at 965 (“Reserved water rights give the federal government 
the right to prevent others from appropriating water or to use a certain volume of 
water, not to possess a body of water.”); John v. United States (“Katie John II”), 
247 F.3d 1032, 1047 (9th Cir. 2001) (en banc) (Kozinski, J., dissenting) 
(explaining that “a usufructuary right does not give the United States title to the 
waters or the lands beneath those waters.”) (emphasis in original). 
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does not), those rights still would not confer “title” on the United States and render 

these waters “public lands” subject to unlimited NPS jurisdiction. 

2. ANILCA does not establish reserved water rights for general 
conservation purposes. 
 

There is no basis for claiming that Congress reserved water rights for 

general conservation purposes when it created ANILCA’s conservation system 

units (“CSUs”).  The reserved water rights doctrine is premised on the need for 

actual use and withdrawal of water; it arises where Congress sets aside land for a 

federal purpose and that purpose would be “entirely defeated” without such 

water.12  Each instance where the Supreme Court has inferred congressional intent 

to reserve such rights involved a specific need to access and use water.13  

Here, NPS does not claim the need to use a specific amount of water in 

Alaska, but rather seeks the power to pervasively regulate waters for amorphous 

12 United States v. New Mexico, 438 U.S. 696, 700 (1978).     
13 Winters v. United States, 207 U.S. 564, 575-76 (1907) (holding creation of 
Indian reservation included right to divert water from adjacent river for irrigation); 
Arizona v. California, 373 U.S. 546, 596-99 (1963) (holding when United States 
created Indian reservations in Arizona, California, and Nevada, “it reserved not 
only land but also the use of enough water from the Colorado [River] to irrigate the 
irrigable portions of the reserved lands.”); Cappaert v. United States, 426 U.S. 128, 
136 (1976) (holding when Congress reserved Devil’s Hole – a limestone cavern in 
Nevada – it implicitly reserved rights to unappropriated waters to maintain a pool 
at the bottom of the hole to ensure survival of a unique species of fish).   
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“conservation” purposes that may not be at all related to water use.14  This claim 

stretches the doctrine of reserved water rights beyond its breaking point. The 

doctrine was not recognized as a means to expand government power, but rather to 

“reserve unappropriated water in the future for use on appurtenant lands withdrawn 

from the public domain for specific federal purposes.”15  NPS has not established 

here that “without the water the purposes of the reservation would be entirely 

defeated.”16 That is because there is no claim of water scarcity within ANILCA’s 

CSUs,17 and no indication in ANILCA that its primary purposes would be defeated 

without a specified quantity of water.18 

NPS’s generic conservation purposes are just too broad to form the basis for 

a specified reserved water right. In Cappaert v. United States, for example, the 

14 Br. of Resp. in Opp. at 33, Sturgeon v. Frost, No. 14-1209 (U.S. Dec. 16, 2015). 
15 New Mexico, 438 U.S. at 698.  
16 Id. at 700 (emphasis added). 
17 John v. United States (Katie John III), 720 F.3d 1214, 1238 (9th Cir. 2013) 
(“[T]here is no suggestion that any federal reservation along any Alaskan waters 
risks being turned into a ‘barren waste’ as in Winters, or as a substantially 
diminished pool, as in Cappaert[.]”).  
18 The Supreme Court identified ANILCA’s two overarching goals:  “‘First, to 
provide “sufficient protection for the national interest in the scenic, natural, 
cultural and environmental values on the public lands in Alaska.’. . . And second, 
to provide ‘adequate opportunity for satisfaction of the economic and social needs 
of the State of Alaska and its people.’” Sturgeon, 136 S.Ct. at 1066 (quoting 16 
U.S.C. § 3101(d)). 
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proclamation adding Devil’s Hole to Death Valley National Monument authorized 

NPS to manage the Monument.19  The Supreme Court there noted the Organic Act 

provided “the ‘fundamental purpose of the said parks monuments, and 

reservations’ is ‘to conserve the scenery and the natural and historic objects and the 

wild life therein[.]’”20  But the Supreme Court hastened to add that the implied 

reservation did not stem from this broad purpose; rather, the reservation was 

limited to the water necessary to fulfill the specific purpose of the Devil’s Hole 

reservation.21  The Supreme Court therefore reviewed the relevant proclamation, 

which noted the “outstanding scientific importance” of a pool within Devil’s Hole, 

and determined that “the purpose of preserving Devil’s Hole Monument is 

preservation of the pool.”22  Notably, despite its finding that pool preservation was 

paramount, the Supreme Court did not forbid all uses of the pool; it held that “the 

level of the pool may be permitted to drop” so long as it remained able to sustain 

its unique and scientifically valuable fish population.23  

In other words, the specific purpose of the narrowly-defined reservation 

19 426 U.S. at 140-41. 
20 Id. 
21 Id.   
22 Id. 
23 Id. at 141. 
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controlled, not the broad unspecified “conservation” purposes behind creation of 

the National Park System. Where reservation of water is not necessary to fulfill the 

primary purpose of the federal reservation, the United States must acquire the 

water from the State—even if controlling the water would be “beneficial in the 

administration and public use of the national parks and monuments.”24  Congress 

has appropriated NPS funds for such purposes,25 and has specifically authorized 

NPS to purchase State-owned lands under ANILCA.26  Again, such statutory 

authorizations would be unnecessary if the “conservation” purposes behind 

reservations of parkland were sufficient to trigger federal reserved water rights.  

3. Any reserved water rights under ANILCA are limited to 
subsistence. 
 

This Court’s Katie John decisions do not—as NPS has asserted throughout 

this action—convert Alaska’s navigable waters into public lands.  Indeed, when 

faced with that argument in Alaska v. Babbitt (“Katie John I”), this Court expressly 

rejected it, holding that “ANILCA does not support such a complete assertion of 

federal control[.]”27  

In Katie John I, this Court worked to reconcile the United States’ lack of 

24 New Mexico, 438 U.S. at 702-03. 
25 Id. (citing 16 U.S.C. § 17j-2 (1976)). 
26 16 U.S.C. § 3103(c); id. § 3192. 
27 72 F.3d 698, 704 (9th Cir. 1995). 
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title to Alaska’s navigable waters with Title VIII’s express statements of purpose 

protecting subsistence fishing rights.  The Court explained that its “interpretation 

of its definition of public lands is necessary to give meaning to its purpose of 

providing an opportunity for a subsistence way of life.”28  This Court’s most recent 

Katie John decision could not have been clearer that the reserved water rights 

“solution” the Court formulated should remain limited to subsistence:  

Katie John I was a problematic solution to a complex problem in that 
it sanctioned the use of a doctrine ill-fitted to determining which 
Alaskan waters are ‘public lands’ to be managed for rural subsistence 
priority under ANILCA.29 
 

Mr. Sturgeon does not challenge or question this Court’s prior determinations that 

the United States has authority to regulate subsistence uses on State-owned 

navigable waters within ANILCA CSUs.  However, he does challenge any 

expansion of authority beyond that necessary to effectuate ANILCA’s subsistence 

provisions. 

Where reserved water rights exist, they exist only “to the extent needed to 

accomplish the purpose of the reservation.”30  The Katie John cases make clear 

28 Id. at 702 n.9 (“[O]ur interpretation of its definition of public lands is necessary 
to give meaning to its purpose of providing an opportunity for a subsistence way of 
life.”) (emphasis added).   
29 Katie John III, 720 F.3d at 1245. 
30 Cappaert, 426 U.S. at 138. 
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that to the extent the United States possesses reserved water rights in Alaska’s 

navigable waters, the reservation extends only to fulfillment of ANILCA’s 

subsistence purposes.  Indeed, this Court has recognized in similar contexts that the 

“diversion of water is not required to support the fish and game” needed for 

aboriginal subsistence activities, and the water rights reserved for such federal 

purposes are thus “non-consumptive.”31  In other words, “the entitlement consists 

of the right to prevent other appropriators from depleting the streams [sic] waters 

below a protected level in any area where the non-consumptive right applies.”32  In 

short, the reservation of water rights to effectuate ANILCA’s subsistence 

provisions cannot be used to convert navigable waters into public lands for any and 

all federal purposes, nor does it subject these waters to being included in 

ANILCA’s CSUs, subject to unfettered NPS regulation. 

It is consistent with the purpose and structure of ANILCA for this Court to 

leave its Katie John decisions—holding that navigable waters can be public lands 

for purposes of subsistence—undisturbed, while also holding that, for purposes of 

Section 103(c), navigable waters are not public lands. NPS has previously 

31 United States v. Adair, 723 F.2d 1394, 1411 (9th Cir. 1984) (recognizing that 
United States reserved water right for the Klamath Tribe’s hunting and fishing 
purposes on former reservation lands). 
32 Id. 
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complained that Mr. Sturgeon’s argument requires the Court to adopt two different 

definitions of public lands in ANILCA—one for subsistence, and one for the 

remainder of the act.33  Putting aside that the Katie John decisions compel this 

result, there is no prohibition on reading a term broadly for purposes of an entire 

act, and more narrowly within specific provisions. For example, in Utility Air 

Regulatory Group v. E.P.A.¸ the Supreme Court held there was “no insuperable 

textual barrier” to EPA’s practice of giving the term “air pollutant” an “all-

encompassing” meaning in the Clean Air Act as a whole, but “a narrower, context-

appropriate meaning” in specific provisions.34  

ANILCA is a vast piece of legislation that addresses numerous distinct 

topics. Title VIII is, in many ways, its own act. Unique among ANILCA’s titles, 

Title VIII has its own preamble, which expressly states that its purpose is to 

continue the goals of the Alaska Native Claims Settlement Act.35  It is the only 

33 Br. of Resp. in Opp. at 32, Sturgeon v. Frost, No, 14-1209 (U.S. Dec. 16, 2015). 
34 134 S. Ct. 2427, 2442, 2439 (2014). 
35 16 U.S.C. § 3111(4) (“[I]n order to fulfill the policies and purposes of the Alaska 
Native Claims Settlement Act and as a matter of equity, it is necessary for the 
Congress to invoke its constitutional authority over Native affairs and its 
constitutional authority under the property clause and the commerce clause to 
protect and provide the opportunity for continued subsistence uses on the public 
lands by Native and non-Native rural residents.”). 
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section of ANILCA where Congress invokes its Commerce Clause authority.36  

Title VIII is also highly specific—it is devoted solely to the furtherance and 

protection of Native Alaskan subsistence rights.  Title VIII’s unique purpose and 

form require that it be considered differently from the rest of ANILCA, and 

support limiting this Court’s conclusion that the United States has reserved water 

rights in Alaska’s navigable waters to subsistence purposes.37   

II. NPS CANNOT REGULATE ALASKA’S NAVIGABLE WATERS 
UNDER ITS GENERAL POWERS. 
 
The second question presented on remand is whether NPS has authority 

under its Organic Act to regulate Mr. Sturgeon’s activities on the Nation River, 

even if the Nation is not public land. Again, the answer is no.  In creating Alaska’s 

parks, ANILCA expressly provided that NPS would not have regulatory authority 

over Alaska’s lands and waters.  This specific enactment supersedes any general 

authority NPS may have been granted over navigable waters under the Organic 

Act. 

36 Id.  
37 Util. Air Regulatory Grp., 134 S. Ct. at 2441 (2014) (“[T]he presumption of 
consistent usage readily yields to context, and a statutory term—even one defined 
in the statute—may take on distinct characters from association with distinct 
statutory objects calling for different implementation strategies.”) (internal 
citations and quotation marks omitted). 
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As discussed above, navigable waters and submerged lands conveyed to the 

State of Alaska are not “public lands” under ANILCA.  Section 103(c) is emphatic 

that “only those lands within the boundaries of any conservation system unit which 

are public lands (as such term is defined in this Act) shall be deemed to be 

included as a portion of such unit,” and that “no lands which, before, on, or after 

December 2, 1980, are conveyed to the State, to any Native Corporation, or to any 

private party shall be subject to the regulations applicable solely to public lands 

within such units.”38  Thus, regardless of what authority NPS may have over 

navigable waters outside Alaska, ANILCA expressly forbids NPS from regulating 

Alaska’s navigable waters under its general authority.     

ANILCA is a later-enacted statute that deals specifically with Alaska and its 

unique needs. It thus controls over the Organic Act’s earlier, more general 

provisions.39 Section 103(c) creates an exception to NPS’s Organic Act authority—

it is one of several provisions within ANILCA that carve out Alaska-specific 

exceptions.40 Section 103(c)’s express exemption of State-owned land and waters 

38 16 U.S.C. § 3103(c). 
39 Bulova Watch Co. v. United States, 365 U.S. 753, 758 (1961) (holding it is 
“familiar law that a specific statute controls over a general one”). 
40 Sturgeon, 136 S.Ct. at 1070-71 (itemizing Alaska-specific exceptions). 
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from NPS regulation is compatible with “the simple truth that Alaska is often the 

exception, not the rule.”41  

Conversely, allowing NPS to use its nationwide authority to regulate 

Alaska’s navigable waters would be incompatible with ANILCA’s context and 

overarching purpose.  Alaska’s lands and waters were granted to it at statehood to 

ensure its economic independence.42  When President Carter subsequently 

designated millions of acres of land in Alaska as federal monuments, Alaskans 

staged protests, concerned that they would be subject to restrictive federal 

regulation.43  ANILCA was enacted in direct response to these concerns, and 

embodies Congress’s commitment to satisfying “the economic and social needs” of 

the State and its people.44  Allowing unfettered NPS regulation of Alaska’s 

navigable waters would be directly contrary to this purpose, as it would 

significantly impede Alaska’s ability to use its waterways and access its lands. 

NPS claimed at the Supreme Court that reading Section 103(c) to restrict its 

authority over Alaska’s navigable waters contravenes Congress’s stated purpose of 

41 Id. at 1071. 
42 Id. at 1065. 
43 Id. at 1065-66. 
44 Id. at 1065 (quoting 16 U.S.C. § 3101(d)). 
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protecting rivers.45 But “vague notions of a statute’s ‘basic purpose’ are … 

inadequate to overcome the words of its text regarding the specific issue under 

consideration.”46  As noted, Section 103(c) goes out of its way to provide that 

nonpublic land will not be included within ANILCA CSUs and that NPS may not 

regulate this nonpublic land as though it were.47    

NPS’s argument also ignores that ANILCA serves multiple purposes, 

including protection of Alaska’s right to control its land and water, and that 

Alaska—like NPS—has an interest in safeguarding natural resources. ANILCA 

must be construed to harmonize all of Congress’s purposes. There is nothing 

dissonant about ANILCA’s protecting federal waters and watersheds, while 

simultaneously preserving Alaska’s sovereignty over its navigable waters. 

Throughout this case, NPS’s arguments regarding navigable waters have 

turned on a mistaken premise.  NPS bristles at the idea that Mr. Sturgeon and the 

State seek to “strip the Park Service of its power to regulate navigable waters.”48 

45 Br. of Resp. in Opp. at 33-34, Sturgeon v. Frost, No, 14-1209 (U.S. Dec. 16, 
2015). 
46 Mertens v. Hewitt Associates, 508 U.S. 248, 261 (1993). 
47 Cf. Sturgeon, 136 S. Ct. at 1066 (“Congress drew the boundaries of those units to 
‘follow hydrographic divides or embrace other topographic or natural features,’ 
however, rather than to map the Federal Government’s landholdings.”) (quoting 16 
U.S.C. § 3103(b)). 
48 Br. of Resp. in Opp. at 35, Sturgeon v. Frost, No, 14-1209 (U.S. Dec. 16, 2015). 
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But that has never been Mr. Sturgeon’s position. NPS may regulate navigable 

waters under specific grants of authority such as the Clean Water Act.  Congress 

also possesses “significant authority to regulate activities” in navigable waters “by 

virtue of [the United States’] dominant navigational servitude, other aspects of the 

Commerce Clause, and even the treaty power.”49  What Mr. Sturgeon and the State 

of Alaska object to is NPS’s claim of delegated authority over State-owned waters 

pursuant to its generic management authority. ANILCA forecloses that expansive 

claim of NPS authority. “Neither the language nor the legislative history of 

ANILCA suggests that Congress intended to exercise its Commerce Clause powers 

over submerged lands and navigable Alaska waters.”50  

III. NPS CANNOT CIRCUMVENT CONGRESS’S CLEAR INTENT BY 
DRAFTING REGULATIONS THAT APPLY IN ALASKA TO 
PUBLIC AND NONPUBLIC LANDS ALIKE. 
 
The third question remanded is whether ANILCA gives NPS authority to 

regulate non-public lands within ANILCA CSUs by writing a regulation that 

expressly applies to both. Once again, the answer is no.  Granting NPS this 

49 Alaska v. United States, 545 U.S. 75, 117 (2005) (Scalia, J., concurring in part 
and dissenting in part).  The federal dominant navigational servitude, however, 
does not constitute a “title” interest that would convert navigable waters into 
“public lands.”  City of Angoon v. Hodel, 803 F.2d 1016, 1027 n.6 (9th Cir. 1986) 
(holding that navigational servitude is not “public land” within the meaning of 
ANILCA because the United States does not hold title to it.). 
50 Katie John I, 72 F.3d 698, 703 (9th Cir. 1995). 
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authority is contrary to ANILCA’s text and would directly undermine the Alaska 

Native Claims Settlement Act (“ANCSA”).   

A. ANILCA’s Text and Structure Foreclose NPS Regulation of 
Nonpublic Land within Alaska CSUs. 
 

NPS has claimed throughout this litigation that once it issues a regulation 

that applies to both public and nonpublic land within CSUs, Section 103(c) is no 

longer a barrier because the rule, quite conveniently, is no longer “applicable 

solely to public lands within such units.”51  NPS’s argument is circular and renders 

Section 103(c) meaningless. It allows NPS to control the extent of its own 

authority: the agency can regulate nonfederal land simply by issuing a regulation to 

that effect. It would defy logic—and contravene Congress’s express intent—to 

interpret Section 103(c)’s second sentence to create a loophole under which NPS 

can evade any limit on its authority merely by extending a regulation to both 

federal and nonfederal lands. NPS cannot be allowed to nullify Section 103(c) by 

violating it. 

While the Supreme Court did not reach this issue, its decision forecloses this 

interpretation. The Supreme Court stated that “it is clear that Section 103(c) draws 

a distinction between ‘public’ and ‘non-public’ lands within the boundaries of 

51 Sturgeon, 136 S.Ct. at 1069-70. 
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conservation system units in Alaska[,]” and that “the Act contemplates the 

possibility . . . that ‘non-public’ lands within the boundaries of those units may be 

treated differently from ‘public’ lands within the unit.”52  The Supreme Court’s 

decision makes clear that allowing NPS to regulate non-public and public lands 

through the same regulations would contravene Congress’s clear intent in 

differentiating between those two crucially different types of lands. An 

interpretation of Section 103(c) that achieves this end is therefore impermissible.   

NPS has repeatedly asserted that this interpretation is necessary to give 

effect to the phrase “applicable solely to public lands.”  This argument ignores the 

“fundamental canon of statutory construction that the words of a statute must be 

read in their context and with a view to their place in the overall statutory 

scheme.”53  As noted, Section 103(c)’s first sentence makes clear nonpublic lands 

are not included within ANILCA’s CSUs.  Its second sentence provides that 

nonpublic lands shall not be “subject to the regulations applicable solely to public 

lands within such units.” In other words, regulations (including NPS boating 

regulations) that apply to the federal portions of CSUs do not, and cannot, apply to 

State, Native Corporation, and private lands within CSU boundaries.  Finally, 

52 Id. at 1071. 
53 Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2441 (2014).   
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Section 103(c)’s third sentence sets forth the way such nonpublic lands may 

become subject to federal control. Specifically, “the State, a Native Corporation, or 

other owner” must “convey” the land, which “the Secretary may acquire … in 

accordance with applicable law.” Only after the nonpublic land is conveyed to the 

United States “shall [it] become part of the unit, and be administered accordingly.”  

When read together, the definitions of “land” and “public land” in Section 

102 and the language of Section 103(c) evince a clear intent to protect State, 

Native Corporation, and private land from being treated as federal parkland. Every 

mention of nonfederal land in those two sections is phrased in protective or 

exclusionary terms.  Such land is expressly excluded from the definition of “public 

lands” in Section 102(3); excluded from the CSUs in the first sentence of Section 

103(c); and excluded from regulation in the second sentence of Section 103(c). 

Section 103(c) does not stand alone as an unexplained statutory anomaly. It 

works in tandem with Section 906(o), which provides that ANCSA land 

withdrawals are part of a CSU and are “administered accordingly” unless they 

were conveyed to a Native Corporation before ANILCA’s enactment, or unless 

they are later conveyed to the State.54 Section 906(o)(2) provides that “Federal 

lands within the boundaries of a conservation system unit … shall be administered 

54 43 U.S.C. § 1635(o)(1). 
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in accordance with the laws applicable to such unit” only “until conveyed” out of 

federal ownership.55 Like Section 103(c), then, Section 906(o) draws a line 

between NPS management of federal and nonfederal lands.  Consistent with 

Sections 103(c) and 906(o), Section 1302 empowers NPS to acquire nonfederal 

lands in Alaska CSUs from State, Native Corporation, and private landowners.56 

Once acquired, such lands “become part of the unit” and are then “administered 

accordingly.”57 Congress would not have needed to authorize acquisition of these 

nonfederal lands if NPS already possessed plenary regulatory authority over them. 

Congress contemplated that NPS could regulate nonfederal lands located in 

CSUs by acquiring them, by entering into a cooperative agreement with the owner, 

by issuing rules pursuant to a specific grant of authority, or through a combination 

of these approaches. But the overall statutory scheme is designed to ensure 

nonpublic lands are not regulated as though they were part of the National Park 

System. NPS’s interpretation that it can regulate nonpublic land within ANILCA 

CSUs simply by promulgating regulations would render Sections 103(c), 906(o), 

and 1302 surplusage and thus should be rejected.58  

55 Id. § 1635(o)(2). 
56 16 U.S.C. § 3192. 
57 Id. § 3103(c). 
58 See Duncan v. Walker, 533 U.S. 167, 174-75 (2001). 
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In sum, reading ANILCA as a whole confirms that Section 103(c) does not 

employ “solely” to distinguish between NPS regulations applicable to all lands and 

those reaching only public lands. It distinguishes general federal regulations 

applicable to both public and private lands—such as those enforcing the Clean Air 

Act and Clear Water Act—from regulations enacted to solely manage public lands 

such that they are “applicable solely to public lands”—like those restricting 

boating and other activities.59  Put differently, “solely” emphasizes that nonfederal 

lands, although within the physical boundaries of CSUs, are not subject to 

regulations (like the hovercraft ban challenged here) that are enacted only to 

manage public lands within those CSUs. 

B. ANILCA’s Restriction on NPS’s Regulatory Authority over 
Nonpublic Land in CSUs Is Consistent with the Alaska Native 
Claims Settlement Act. 
 

Reading Section 103(c) to permit NPS unfettered discretion to regulate 

nonpublic land within CSU boundaries would also contravene the Alaska Native 

59 U.S. Senate, S. Rep. No. 96-413 at 303 (Nov. 14, 1979) (stating only “[f]ederal 
laws and regulations of general applicability to both private and public lands, such 
as the Clean Air Act, the Water Pollution Control Act, U.S. Army Corps of 
Engineers wetlands regulations, and other Federal statutes and regulations of 
general applicability would be applicable to private or non-Federal public land 
inholdings within conservations system units.”). 
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Claims Settlement Act (“ANCSA”).60 Congress enacted ANCSA in 1971 to 

resolve disputes over Alaska Native claims to aboriginal title.61 ANCSA was 

intended to settle these claims “rapidly, with certainty, in conformity with the real 

economic and social needs of Natives, without litigation, with maximum 

participation by Natives in decisions affecting their rights and property.”62 To that 

end, Congress extinguished the aboriginal land claims of Alaska Natives, 

appropriated $962.5 million to fund various Native regional and village 

corporations, and granted these corporations the right to select approximately 40 

million acres of land.63 “Congress contemplated that land granted under ANCSA 

would be put primarily to three uses—village expansion, subsistence, and capital 

for economic development. Of these potential uses, Congress clearly expected 

economic development would be the most significant.”64 Indeed, Congress 

recognized that development of the land would allow Alaska Natives to “achiev[e] 

financial independence and self-sufficiency.”65  

60 Pub. L. 92-903, 85 Stat. 688 (1971). 
61 Sturgeon, 136 S. Ct. at 1065. 
62 43 U.S.C. § 1601(b). 
63 See id. §§ 1603(b), 1605, 1607, 1610-15. 
64 Koniag, Inc. v. Koncor Forest Res., 39 F.3d 991, 996 (9th Cir. 1994). 
65 City of Angoon v. Marsh, 749 F.2d 1413, 1414 (9th Cir. 1984). 
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Over 18 million acres of ANCSA land selections intended by Congress for 

potential economic development lie within ANILCA’s CSUs,66 and like State land, 

are excluded from ANILCA’s definition of “public lands.”  The revenues from 

these lands are essential to Native Corporations’ economic health and to ensuring 

their native shareholders’ self-sufficiency.67 If NPS were allowed to regulate these 

lands, commercial activity and scientific research would be subject to federal 

control, impeding any efforts by ANCSA shareholders to productively utilize their 

lands—whether for mineral development, oil and gas exploration, nature lodges, 

trail construction, or building camping sites.68  Restrictive NPS regulation on 

Native lands in CSUs would thus contradict ANCSA’s purposes and would be an 

economic catastrophe.  The social and practical ramifications would be significant 

as well. Building construction, hunting, fishing, gathering berries, and access via 

air and water would all require federal approval; even public meetings would be 

subject to a federal permitting process.69 

66 Sturgeon, 136 S. Ct. at 1066. 
67 Amicus Br. of Arctic Slope Regional Corp. at 9-14, Sturgeon v. Frost, No. 14-
1209 (U.S. Nov. 23, 2015). 
68 Id. at 10-12; Amicus Br. of Doyon, et al. at 4, Sturgeon v. Frost, No. 14-1209 
(U.S. Nov. 23, 2015). 
69 Amicus Br. of Arctic Slope Regional Corp. at 11-12, Sturgeon v. Frost, No. 14-
1209 (U.S. Nov. 23, 2015). 
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  Interpreting Section 103(c) to allow NPS regulation of these Native lands 

would destroy the value of nearly half the acreage granted in ANCSA. In effect, it 

would allow the United States to take back the lands it gave to the Native 

Corporations in exchange for their aboriginal title claims. Such a drastic 

contravention of ANCSA’s fundamental purpose is unsupported by either the text 

or context of ANILCA. 

CONCLUSION 

Based on the foregoing, Sturgeon respectfully requests that the Court 

conclude that the Nation River is not “public land” included within the Yukon-

Charley Preserve and is not subject to NPS regulation.  Sturgeon further 

respectfully requests that this Court reverse the District Court and invalidate the 

1996 revision to 36 C.F.R. § 1.2(a) as contrary to ANILCA. 
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