
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

______________________________________________________________________________

ONEIDA NATION,

Plaintiff,

v. Case No. 16-C-1217

VILLAGE OF HOBART, WISCONSIN,

Defendant.

                                                                                                                                                            
 

ONEIDA NATION REPLY BRIEF
ON MOTION TO CLARIFY BURDEN OF PROOF

______________________________________________________________________________

In accordance with the schedule set in the Court’s Order of August 11, 2017 (and as

proposed by both parties), Plaintiff Oneida Nation (“Nation”) filed a motion to clarify the burden

of proof between the parties in this matter on August 31, 2017.  ECF No. 58.  Briefly

summarized, the Nation acknowledged that it carries the burden of proof on the creation of the

Oneida Reservation by the Treaty of 1838, 7 Stat. 566, and the Nation’s inclusion under and

eligibility for benefits under the Indian Reorganization Act (“IRA”).  ECF No. 59.  The Nation

also established that Defendant Village of Hobart (“Hobart”) carries the burden of proving

alleged disestablishment of the Oneida Reservation, the existence of any claimed exceptional

circumstances that might justify its jurisdiction over the Nation within the Oneida Reservation,

and the alleged invalidity of the Nation’s title to the trust parcels at issue here.  Id. 

Hobart did not file its own motion to clarify the burden of proof.  Neither did it oppose

the Nation’s motion within the time allotted by local rules.  See Civil L. R. 7(b), setting twenty-
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one (21) days as the due date for response to motions.  Instead, on October 2, 2017, and in

response to a Court order that it do so, Hobart filed its Response Brief to Oneida Nation Motion

to Clarify Burden of Proof.  ECF No. 62.  Hobart’s response fails to identify any significant

dispute regarding the allocation of the burden of proof here.

To the contrary, Hobart concedes that it carries the burden of proof on the alleged

disestablishment of the Oneida Reservation and on the existence of any exceptional

circumstances that might justify its jurisdiction over the Nation and its on-reservation activities. 

Id., p. 9 (“Admittedly, it is likely the Village’s burden to prove any allegation that the Oneida

Reservation has been diminished or disestablished or that exceptional circumstances exist that

enables (sic) the Village to assert jurisdictional authority over the activities of tribal members

occurring on trust land.”)1  Hobart disputes only whether it carries the burden of proving the

alleged invalidity of the trust title to the parcels upon which the 2016 Big Apple Fest took place. 

Id., pp. 2-7.  Hobart is wrong on this single, disputed issue on the allocation of the burden of

proof between the parties here.

1  This admission suggests that the exceptional circumstances requirement for local
jurisdiction extends only to trust land rather than the Oneida Reservation, as Indian country. 
This suggestion is directly contrary to the case law, which extends the Nation’s immunity to the
Reservation, and Hobart makes no effort to defend this suggested distinction.  Neither is there
any “lack of clarity” that the entire Oneida Reservation, once determined to exist, constitutes
Indian country.  ECF No. 62, p. 7.  Congress has explicitly and plainly defined Indian country to
include reservations “notwithstanding the issuance of any patent, and including rights-of-way
running through the reservation...”  18 U.S.C. § 1151(a).  Further, “[n]umerous cases confirm the
principle that Indian country classification is the benchmark for approaching the allocation of
federal, tribal, and state authority with respect to Indians and Indian land.”  Indian Country, USA
v. Oklahoma Tax Commission, 829 F.2d 967, 973 (10th Cir. 1987) (citations omitted); see
generally F. Cohen’s Handbook of Federal Indian Law (2012 ed.), § 3.04[1] (“The modern
definition of Indian country is found in the criminal code, but applies in the civil context as
well.”)

2
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A.  Hobart carries the burden to proving invalidity of the Nation’s trust title
to the parcels at issue here by virtue of 25 U.S.C. § 194 and otherwise.

         Hobart disputes that it is obliged to prove the alleged invalidity of the Nation’s trust title to

the parcels at issue here.  According to Hobart, the validity of trust title is inextricably tied to the

existence of the Oneida Reservation and is central to the Nation’s claims here; further, Hobart

argues that the Nation must demonstrate its eligibility for benefits under the IRA.  The first

proposition is wrong as a matter of law and the second proposition is not disputed by the Nation. 

First, the land-into-trust regulations make plain that on-reservation acquisitions are authorized

for land located within an existing or former reservation.  25 CFR Part 151.2(f).2  See also

Village of Hobart, Wisconsin v. Midwest Regional Director, Bureau of Indian Affairs, 57 IBIA 4,

n. 6 (2013).  Thus, the alleged invalidity of the Nation’s trust title is unrelated to the continued

existence of the Reservation is not central to the Nation’s claims.3  Second, the Nation expressly

acknowledged its burden of demonstrating its eligibility for the benefits of the IRA.  ECF No.

60, p. 5.4  

2  “...[I]ndian reservation means that area of land over which the tribe is recognized by
the United States as having governmental jurisdiction...[and] means that area of land constituting
the former reservation of the tribe as defined by the Secretary.”  

3  As the Nation has already argued, the historical case for the creation and continued
existence of the Oneida Reservation is compelling.  ECF No. 39, pp. 11-16.  The trust status of
land used in the Big Apple Fest may be relevant to the Nation’s immunity from Hobart’s
regulatory authority in the event the Court holds otherwise.    

4  This burden is easily met.  The Nation has already established that the United States
conducted an election at the Oneida Reservation on acceptance of the IRA, which fact is
conclusive of the Nation’s eligibility under the IRA.  See T. Haas, Ten Years of Tribal
Government under the IRA, United States Indian Service (1947) at 20; Village of Hobart v.
Midwest Regional Director, 57 IBIA at 22-24, citing Oneida Tribe of Indians of Wisconsin v.
Village of Hobart, Wisconsin, 891 F. Supp. 2d 1058, 1060 (E.D. Wis. 2012); Shawano County,
Wisconsin v. Acting Midwest Regional Director, Bureau of Indian Affairs, 53 IBIA 62, 73
(2011).

3
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Once the Nation carries this initial burden, though, Hobart must carry the burden of

proving its affirmative defense and counterclaim that the Nation’s trust title is not valid under

the IRA.  ECF No. 60, p. 6.  Hobart does not deny that it asserts the invalidity of the Nation’s

trust title as an affirmative defense and counterclaim.  Neither does Hobart dispute that the

Nation has provided copies of the trust deeds to the parcels in question, to which the Nation has

requested that Hobart admit authenticity.  Instead, Hobart focuses exclusively on the

applicability of the burden of proof statute, 25 U.S.C. § 194.  Hobart is also wrong on this point

of law.

First, Hobart cites no authority for the proposition that municipalities are not persons

within the meaning of the burden of proof statute, under which the burden switches upon a

tribe’s showing of a prima facie case of title.  In fact, the law is to the contrary.  Cayuga Indian

Nation of New York v. Village of Union Springs, 317 F. Supp. 2d 128, 134 (N.D.N.Y. 2004). 

While it is correct that the Cayuga court relied in part upon a decision later reversed by the

Supreme Court in City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 194 (2005),

Hobart fails to advise that the Supreme Court’s reversal was on a wholly different issue.  The

Supreme Court did not address, much less reverse the lower courts upon, any issue relating to

the construction of the burden of proof statute.  As a result, Cayuga remains authoritative on that

point of law.

Second, there is no equivalency between states, held not to be persons under the burden

of proof statute, and municipalities, regarding the construction of the term “persons.”  See ECF

No. 62 at pp. 6-7, discussing Wilson v. Omaha Tribe, 442 U.S. 653, 667 (1979) (holding that

states are not “persons” within the meaning of the burden of proof statute).  The Wilson Court

did not address whether municipalities are “persons” within the meaning of the statute.  Later,

4
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though, the Supreme Court considered whether “persons” in section 1983 of the Civil Rights Act

included municipalities.  Will v. Michigan Department of State Police, 491 U.S. 58 (1989). 

There, the Court cited Wilson and other cases for the proposition that “persons” does not include

states.  Yet, the Court rejected the equivalency between states and local governments argued by

the municipality there in construing “persons” under section 1983, and by Hobart here.  It held

that municipalities are, indeed, “persons” for purposes of that federal statute, even though states

are not.  Id, at 70.  The burden of proof statute must also be read to include municipalities, even

though excluding the state itself, and nothing in Wilson indicates otherwise.

Third, it is incorrect that the burden of proof statute has limited geographic reach.  See

ECF No. 62, at 4.  Cayuga plainly indicates the nationwide applicability of the statute.  Another

court has also considered a geographically limited application of the burden of proof statute at

length and rejected it.  New York v. Shinnecock Indian Nation, 523 F. Supp. 2d 165, 256-257

(E.D. N.Y. 2007).5

In the end, Hobart has no authority for its cramped construction of the burden of proof

statute.  But even if Hobart were correct, which it is not for the reasons given above, Hobart still

cannot escape its burden of proving the alleged invalidity of the Nation’s deeds.  As the Nation

established in its opening memorandum, Hobart assumed the burden of proof on invalidity of the

deeds from its assertion of the same as the basis, in part, of its affirmative defenses and

5  It should also be noted that Hobart’s geographically limited construction of the burden
of proof statute assumes Hobart’s success on its argument that the Oneida Reservation is not
Indian country.  Presumably, then, Hobart would concede the applicability of the statute in the
event the Nation prevails on its position that the Treaty of 1838 created an Indian reservation, or
Indian country.

5
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counterclaims; also, the trust deeds on their face appear to be authentic and genuine.6  Hobart

made no attempt to dispute either of these and, therefore, cannot escape its burden of proof on

this issue, regardless of how the Court construes the burden of proof statute.

B.  There are no factual issues regarding the Nation’s immunity from state
and local regulation within Indian country upon which the Nation bears the
burden of proof.

          Even though Hobart concedes that it bears the burden of proof upon any exceptional

circumstances justifying its assertion of jurisdiction over the Nation in Indian country, Hobart

nonetheless insists that the Nation is obliged to demonstrate that application of the Hobart

Ordinance to the Nation would impact the Nation’s “political integrity, economic security, or

health and welfare.”  ECF No. 62, pp. 8-9.  But the absence of exceptional circumstances is

relevant only because the Nation is otherwise immune from state and local regulation of its on-

reservation activities without Congress’ explicit consent.   Indian Country, USA v. Oklahoma

Tax Commission, 829 F.2d at 976 (“There is a presumption against state jurisdiction in Indian

country.”); Oneida Tribe of Indians of Wisconsin v. Hobart, 542 F. Supp. 2d 908, 916 (E.D.

Wis.) (“It is thus well established that within the reservations, state and local jurisdiction would

not lie.”) Thus, Hobart profoundly misunderstands the rule governing presumed immunity of

tribes and tribal members in Indian country from state and local regulation.

The Supreme Court explained that it has “consistently recognized that Indians retain

‘attributes of sovereignty over both their members and their territory’ [citation omitted] and that

‘tribal sovereignty is dependent on, and subordinate to, only the Federal Government, not the

6  As the Nation demonstrated in its opening memorandum on this motion, the trust deeds
establish a prima facie title in the Nation sufficient to trigger the switch in the burden of proof
under 25 U.S.C. § 194.  These same deeds show that Hobart’s challenge to the Nation’s trust title
comes more than six years after the United States’ decisions to acquire the parcels in trust for the
Nation.  See Exhibits B through F, Affidavit of Richard L. Figueroa, ECF No. 4.

6
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States.’[citation omitted.]” California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207

(1987).  As a result, there are two independent but related barriers to state jurisdiction over tribes

and tribal members in Indian country: first, such authority may be pre-empted by federal law;

and second, state jurisdiction may infringe upon the Indians’ right to make and be governed by

their own laws on reservations.  White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142

(1980).7  These decisions do not create an inflexible per se rule precluding all state jurisdiction

over Indian tribes and tribal members in Indian country, but permit such only where Congress

has expressly consented to state jurisdiction or where “exceptional circumstances” exist. 

Cabazon, 480 U.S. at 214-215; Wagnon v. Prairie Band of Potawatomi Nation, 546 U.S. 95, 112

(2005) (state laws are generally inapplicable to on-reservation conduct of Indians.); Germaine v.

Circuit Court for Vilas County, 938 F.2d 75, 76 (7th Cir. 1991) (“... a State is not absolutely

barred from exercising jurisdiction over the activities of tribal members on their reservation, but

the exercise of state jurisdiction is limited and must be based upon a specific grant of authority

by Congress.”)

Nonetheless, Hobart insists that the Nation is obliged to demonstrate specific facts

showing that the imposition of its Ordinance upon the Nation would impact the Nation’s

“political integrity, economic security, or health and welfare” in support of its immunity from

the Ordinance.  ECF No. 62, p. 8.  None of the authority regarding the presumption against state

or local jurisdiction over the Nation supports any such obligation.  Rather, the language

“political integrity, economic security, or health and welfare” appears word for word in the

7  As a result, the Nation pleaded both bases for its immunity from Hobart’s regulatory
authority, i.e., that the imposition of the Ordinance was pre-empted by federal law and infringed
upon the Nation’s right to govern itself within Indian country.  ECF No. 10, ¶¶ 21-31.

7
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Supreme Court’s decision in Montana v. United States, 450 U.S. 544, 566 (1981).  But the issue

before the Court there was tribal authority to regulate the on-reservation activity of nonmembers. 

The Court concluded that the inherent authority discussed above to regulate its own on-

reservation activity does not exist as to nonmembers.  As a result, tribes are required to prove

one of two exceptions to the presumption against tribal authority over nonmembers to justify

such: either a consensual relationship with the nonmember or that the nonmember’s activity has

a “direct effect on the political integrity, the economic security or health or welfare of the tribe.” 

Id.  This has since become the standard formulation for the second exception to the presumption

against tribal authority over on-reservation activity of nonmembers.  Nevada v. Hicks, 533 U.S.

353, 358 (2001); Brendale v. Confederated Tribes and Bands of Yakima Nation, 492 U.S. 408,

428-431 (1989).8

This is not a Montana case.  The question here is Hobart’s claimed authority to regulate

on-reservation activity of the Nation, not the Nation’s authority to regulate the on-reservation

activity of nonmembers.  As a result, the Montana standard and the necessity of proving impact

on “political integrity, economic security, or health and welfare” are inapplicable.  Under the

governing standard discussed above, the Nation is presumed immune from Hobart regulation in

its on-reservation activity, unless Hobart can demonstrate Congress’ consent to its jurisdiction or

the existence of exceptional circumstances justifying such authority.   

8  These and other Supreme Court cases indicate that there are limitations on tribal
authority over nonmembers in Indian country.  See generally F. Cohen’s Handbook of Federal
Indian Law, § 6.01[1].  In addition, Congress has on occasion explicitly consented to state and
local jurisdiction over tribal Indians on reservations, such as in Public Law 280 where some
states (including Wisconsin) are authorized to exercise jurisdiction over civil actions involving
Indians and crimes on reservations.  Id., § 6.04.  That Hobart is located wholly within the
boundaries of the Oneida Reservation, then, certainly does not represent an existential threat to
Hobart jurisdiction. 

8
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Conclusion

          Now that Hobart has finally expressed its view on the allocation of the burden of proof in

this matter, it is evident that there is agreement on all major issues.  The only point of contention

identified by Hobart is whether Hobart must prove its affirmative defense and counterclaim

based on the alleged invalidity of the Nation’s trust title - an issue that is irrelevant to the

disestablishment issue and is likely barred by the statute of limitations.  And in the absence of

any meaningful challenge to the authenticity of the trust deeds themselves, the issue is resolved

for all practical purposes by the Nation’s eligibility for IRA benefits.  The Nation assumes and

will carry the burden of proof on the latter issue, effectively resolving Hobart’s belated challenge

to those trust acquisitions.  For these and the reasons stated in the Nation’s opening

memorandum, the Nation urges the Court to enter its proposed order on the allocation of the

burden of proof here.  

9
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Dated: October 12, 2017

Respectfully submitted,

ONEIDA LAW OFFICE /s/ Arlinda F. Locklear          
James R. Bittorf Bar No. 962845
Wisconsin State Bar No. 1011794 4113 Jenifer Street, NW
Kelly M. McAndrews Washington, DC 20015
Wisconsin State Bar No. 1051633 alocklearesq@verizon.net
N7210 Seminary Road (202) 237-0933
P.O. Box 109 fax (202) 237-0382
Oneida, WI 54155
jbittorf@oneidanation.org
kmcandrew@oneidanation.org
(920) 869-4327
fax (920) 869-4065

HANSEN REYNOLDS LLC HOGEN ADAMS PLLC
Paul R. Jacquart Vanya S. Hogen
Jessica C. Mederson William A. Szotkowski
316 N. Milwaukee Street, Suite 200 1935 West County Road B2, Suite 460
pjacquart@hansenreynolds.com vhogen@hogenadams.com
jmederson@hansenreynolds.com bszotkowski@hogenadams.com
(414) 455-7676 (651) 842-9100
fax (414) 273-8476 fax (651) 842-9101

Counsel for Plaintiff Oneida Nation
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