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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 
 
 
UNITED STATES OF AMERICA, on its ) 
own behalf and on behalf of the  ) 
PUEBLOS OF JEMEZ, SANTA ANA, )  
and ZIA,     ) 

)    
and      ) 

) 
STATE OF NEW MEXICO ex rel.  ) 
State Engineer,    ) 
Plaintiffs     )  83cv01041 MV/WPL 

) JEMEZ RIVER ADJUDICATION 
and      ) 

) 
THE PUEBLOS OF JEMEZ,  ) 
SANTA ANA, and ZIA,   ) 
Plaintiffs-in-Intervention,                ) 

) 
v.      ) 

    ) 
TOM ABOUSLEMAN, et al.,  ) 
Defendants.     ) 
 

 
STATE OF NEW MEXICO’S RESPONSE BRIEF TO OBJECTIONS OF 

INTERVENORS PUEBLO OF SANTA ANA AND PUEBLO OF JEMEZ (DOC. 4384) 
AND UNITED STATES’ OBJECTIONS (DOC. 4385) 

TO PROPOSED FINDINGS AND RECOMMENDED DISPOSITION  
REGARDING ISSUES 1 AND 2 (DOC 4383) 

 
 Plaintiff State of New Mexico hereby submits its response brief to Objections of 

Intervenors Pueblo of Santa Ana and Pueblo of Jemez to Proposed Findings and Recommended 

Disposition Regarding Issues 1 and 2 (Doc. 4384) (“Pueblos’ Brief”) and to United States’ 

Objections to Proposed Findings and Recommended Disposition Regarding Issues 1 and 2 (Doc 

4353) (“United States Brief”), filed on November 11, 2016. 
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I. INTRODUCTION 

The Proposed Findings and Recommended Disposition Regarding Issues 1 and 2 (Doc. 

4383) (“Recommended Disposition”) filed by Magistrate Judge Lynch on October 10, 2016 are 

based upon a review of two and a half days of expert witness testimony and cross-examination, 

nearly 200 pages of expert reports, and multiple rounds of briefing over more than half a year.  

Judge Lynch considered the testimony and the arguments of counsel and correctly applied the 

law in determining that while the Pueblos may once have had aboriginal water rights in 

connection with their grant lands based upon their exclusive use and control of the water, those 

rights were extinguished by the imposition of the Spanish legal regime which controlled public 

shared water sources.  Prior to the arrival of Spanish sovereignty, the Pueblos each had the right 

both to use water and to determine unilaterally how much they would use from whatever source 

without restriction by any broader power.  After Spanish sovereignty, that power was restricted 

in two fundamental ways with respect to common water shared with others: one, the Pueblos lost 

the right unilaterally to increase their use of common water and two, the Pueblos lost the right to 

make the determination as to when their impact on a common source was permissible.  These 

restrictions limited their power over the common resource and made its use subject to the 

ultimate determination of the broader government.  Judge Lynch correctly found that these 

restrictions manifested the ultimate dominion by the Spanish government and thereby 

extinguished the Pueblos’ exclusive control of the waters of the river, and any aboriginal right 

they had to the use of the waters.  

 This does not mean that the Pueblos have no water rights to the waters of the Jemez River 

under Judge Lynch’s Recommended Disposition.   The Pueblos hold water rights based upon 

actual use as of the date of the Treaty of Guadalupe Hidalgo.  In 1848, the Pueblos held their 
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water rights to the Jemez River as common users of a public source of water subject to the 

jurisdiction and control of Mexico, without distinction.  Since the Pueblos were the first 

historical users of water on the river, they have the earliest priority rights based upon actual use.  

Judge Lynch correctly found, however, that any right the Pueblos had to expand their uses or use 

new sources of water with an aboriginal priority date had been extinguished.  All users of the 

Jemez River, including the Pueblos, were subject to the requirements of sharing and the principle 

of “no new or increased uses to the detriment to others.”  Testimony of Charles Cutter (“Cutter”), 

Transcript Volume 1 (“V1”), p. 130, lines 4-8, p. 138, lines 20-25.  And in recommending that 

the Court conclude that the Winans doctrine does not apply to the Pueblos’ grant or trust lands, 

Judge Lynch correctly notes that “Winans rights preserve existing uses, rather than establishing 

new ones.”  Recommended Disposition, p. 14. 

 In this Court’s de novo review of the objections presented by the Pueblos and United 

States, the State requests the Court to consider the relevant evidence of record presented by the 

State on those issues, and incorporate the arguments in its briefs on those issues, i.e. the State’s 

Opening Brief on Issues 1and 2 (Doc. 4363) filed August 19, 2014; the State of New Mexico’s 

Response Brief on Issues 1 and 2 (Doc. 4366) filed October 20, 1014; and State of New Mexico’s 

Reply to Response of Pueblos of Santa Ana, Zia and Jemez and the United States to Opening 

Briefs of State of New Mexico and Coalition on Issues 1 and 2 (Doc.4369) filed November 19, 

2014.  See Los Reyes Firewood v. Martinez, 121 F. Supp. 3d 1186, 1194 (2015). 

II. JUDGE LYNCH’S RECOMMENDED DISPOSITION IS IN ACCORDANCE 
WITH THE LAW 

 
 Judge Lynch correctly applied controlling law to his finding that Spain imposed a legal 

system to administer the use of public waters which extinguished the Pueblos’ right to increase 

their use of public water without restriction, and that Spain’s exercise of complete dominion over 
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the use of public waters extinguished the Pueblos’ aboriginal water rights1.   Recommended 

Disposition, p. 14. 

 Both the Pueblos and the US assert that the Recommended Disposition is inconsistent 

with or contrary to law.  The Pueblos object that the law requires that the exercise of complete 

dominion sufficient to extinguish aboriginal title must be manifested through one or more 

affirmative actions, and that a repartimiento was necessary to demonstrate the Spanish 

sovereignty’s dominion over water.  The United States asserts that aboriginal title is long 

recognized and can only be extinguished by plain and unambiguous actions, citing United States. 

v. Santa Fe Pacific R.R. Co., 314 U.S.  339 (1941), Oneida County v. Oneida Indian Nation of 

New York, 470 U.S. 226 (1985) and Lipan Apache Tribe v. United States, 180 Ct. Cl. 487 (1967). 

It also asserts that only a repartimiento could serve as a plain and unambiguous action.  

 These objections, however, are premised on a faulty assumption that a repartimiento was 

the sole affirmative act by which the Spanish crown asserted its legal regime and control over the 

waters of the rivers in New Mexico.  As discussed further below, the repartimiento was not the 

act by which the Spanish crown asserted jurisdiction and control, but a mechanism for its 

subjects to access the enforcement of its jurisdiction and its legal regime in the event of a 

conflict.  It was by imposing sharing of the waters, by granting settlements dependent upon using 

the same waters as the Pueblos, that Spain and Mexico asserted jurisdiction over the water, and 

                                                 
1 The finding that aboriginal title to land includes the use of the waters and natural resources on those lands only 
applies to uses of water that support actual aboriginal subsistence activities, such as hunting and fishing, that rely 
upon riparian, non-consumptive uses of water as a natural resource.  The cases cited in the Recommended 
Disposition, United States v. Winans, 198 U.S. 371 (1905), United States v. Adair 723 F.2d 1394, 1413-1414 
(9th Cir. 1983), cert. denied 467 U.S. 1252 (1984), and Joint Bd. Of Control of Flathead, Mission & Jocko Irrigation 
Dist. v. United States, 832 F.3d 1127, 1131 (9thCir. 1987), do not recognize that a consumptive use water right is 
included in aboriginal title to land. As under Spain and Mexico, consumptive use water rights are a separate property 
interest under the law and not necessarily appurtenant to land.  See State of New Mexico’s Response Brief on Issues 
1 and 2 (Doc. 4366), pp. 4-8.  
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established a legal regime of complete dominion over the waters that extinguished aboriginal 

title to water.  

A. Aboriginal title can be extinguished through the exercise of complete dominion that is 
clear from the surrounding circumstances.  
 

 Judge Lynch correctly determined that aboriginal title can be extinguished in numerous 

ways, including the “exercise of complete dominion adverse to the right of occupancy.” 

Extinguishment does not depend upon a definitive affirmative act of the sovereign.  ‘Plain and 

unambiguous’ intent to authorize the extinguishment of aboriginal title can be “clear from the 

surrounding circumstances and legislative history.”  Recommended Disposition p. 12, adding 

emphasis and quoting Mountain States Tel., (472 U.S. at 276) (quoting Santa Fe Pacific, 314 U. 

S. 339, 356) (1941) and Mattz v. Arnett, 412 U.S. 481, 505 (1973).   The demonstration of the 

Pueblos’ loss of exclusive use and occupancy of the public waters of the Jemez River from the 

surrounding circumstances is sufficient under the law to extinguish the Pueblos’ aboriginal right 

of occupancy. 

 In Uintah Ute Indians of Utah v. United States, 28 Fed. Cl. 768, 787 (1993) the Court 

found that “the sovereign’s exercise of complete dominion adverse to the Indian right of 

occupancy” defeated a claim to aboriginal title, citing Quapaw Tribe v. United States,120 F. 

Supp. 383, 286 (Ct. Cl. 1954), overruled on other grounds by United States v. Kiowa, 166 F 

Supp. 939 (Ct. Cl. 1958),  cert. denied 359 U.S. 934 (1959).  The Court of Claims found that 

“[v]arious actions that end actual, exclusive and continuous use of the land by the Indians can 

extinguish aboriginal title;” and that “the mere establishment” of a fort on part of the claimed 

lands in 1862, and its subsequent expansions, “alone or in concert, would constitute dominion 

adverse to Indian title.  “Even if Indians continued to occupy some portions of the Fort’s land . . . 

a military base destroys the exclusivity prong of the aboriginal title test.” Id. at 787. 
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 In U. S. v. Gemmill, 535 F.2d 1145 (1976), the Court of Claims found that a series of 

federal actions demonstrated that aboriginal title had been extinguished: military action against 

the tribe, establishment of a fort, continuous inconsistent use by others, and no physical 

possession for over 100 years; and clarified that  “the relevant question is whether the 

governmental action was intended to be a revocation of Indian occupancy rights, not whether the 

revocation was effected by permissible means.”  Therefore, contrary to the objections of the 

Pueblos and the United States, the demonstration of the intent of Spain and Mexico to revoke the 

Pueblos’ exclusive occupancy of the waters through a series of actions, rather than a single 

affirmative act, is sufficient under the law to extinguish a claim of aboriginal title to those 

waters.  

B. Repartimientos were not the acts by which the Spanish crown extinguished aboriginal 
control over public waters. 
 

 Here, the actions of the Spanish and Mexican sovereigns to be considered are those that 

demonstrate the Spanish and Mexican governments’ intent that the Pueblos no longer exclusively 

occupy the waters of the Jemez River.  The relevant inquiry is whether there were any 

‘surrounding circumstances’ or series of actions that required water to be shared, not whether 

there was a repartimiento.  Once the waters of the river were shared, they became public waters, 

under the authority of the Spanish crown.  The imposition of sharing did not need to be 

manifested in a single affirmative act, but through surrounding circumstances or actions that 

“were intended to be a revocation of Indian occupancy rights.”  The relevant circumstances on 

the Jemez River were the ongoing actions of the Spanish and Mexican governments that 

destroyed the Pueblos’ exclusive use and control of the waters of the river by requiring them to 

be shared with non-Pueblo settlers.  
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 It was the Spanish crown’s act of imposing sharing of the water that exercised their legal 

dominion and control over the river as a public resource to be shared in common with others that 

extinguished the Pueblos’ prior exclusive use and occupancy of the waters of the river, and 

transformed their rights from Indian or aboriginal rights to rights to use a public source under 

Spanish and Mexican jurisdiction and control.  This legal system by Spain was not merely 

“theoretical” in the absence of a repartimiento.  Pueblo’s Brief  p. 15.  A repartimiento did not 

impose the Crown’s legal regime over the resource – it was merely a mechanism to resolve 

disputes over a shared resource.  A repartimiento was merely a means of enforcing the legal 

system, not establishing it.  The Spanish crown’s power over the waters did not depend upon 

“someone complaining.” Pueblos’ Brief p. 8.  A complaint was, as now, a means for seeking 

legal relief from a greater authority.  It was not the mechanism by which the Crown asserted its 

jurisdiction, but the venue for subjects to access a remedy within its jurisdiction.     

The United States’ expert, Dr. Charles Cutter, does not dispute that public waters were 

required to be shared and came under Spanish and Mexican control.  As he confirmed, public 

waters were part of the Spanish crown’s realengas, over which it claimed ownership and over 

which it exercised its prerogative of allocation and control, the so-called regalia, or royal 

prerogative.  Cutter V1, p. 102, lines 15-18, p.103, lines 1-13, p. 104, lines 4-9, p. 105, lines 4-7, 

p. 126, lines 13-16.  That power to allocate and control the use of water extinguished the 

Pueblos’ ability to unilaterally control the water resources flowing through their lands.  Hall, 

ST2, pp. 2, 4.   

That legal control of the resource by the Spanish and Mexican government existed as part 

of the Crown’s regalia – it did not exist only when enforced.  Just as under current law, there is 

no need to enforce a distribution of water by priorities when there is enough water to meet the 
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existing demand.  It is only in times of shortage, or when a user expands uses to the detriment of 

others, i.e. when someone ‘complains,’ that there arises a need for enforcement of the law. But 

the existence of the law does not depend upon “someone complaining.”  Pueblos’ Brief, p. 8.  

Nor does Judge Lynch’s finding depend only upon “words and speeches” or “broad 

policy statements” made by one Spanish official.  Unlike the facts in Lipan Apache Tribe v. U.S., 

180 Ct. Cl. 487 (1967), both the legal facts of granting lands both upstream and below the 

Pueblos on the river, and the physical facts of Spanish and Mexican settlers using and sharing the 

waters of the Jemez River support Judge Lynch’s finding that the extinguishment of the Pueblos’ 

water rights was effected through the broad imposition of Spanish and Mexican authority over 

the public waters of their territory.   And in that case, the Court of Claims noted that the Lipans, 

by agreeing to resettle near the San Gabriel River, relinquished aboriginal title to land in the 

vicinity of the San Antonio River, although that land was not within the appellants’ claim.  Id. at 

495. 

III. JUDGE LYNCH’S PROPOSED FINDINGS ARE SUPPORTED BY THE 
RECORD 
 

 Judge Lynch correctly found that “Spain imposed a legal system to administer the use of 

public waters and that regalia ended the Pueblos’ exclusive use of the public waters and 

subjected the Pueblos’ later use of public waters to potential repartimientos.  Such a system is a 

plain and unambiguous indication that the Spanish crown extinguished the Pueblos’ right to 

increase their use of public water without restriction and as such is an exercise of complete 

dominion adverse to the Pueblos’ aboriginal right to use water.” 

 Judge Lynch’s finding was not based upon a merely ‘theoretical’ exercise of control, but 

upon the testimony presented by both experts, Dr. Charles Cutter and Prof. G. Emlen Hall, on the 

legal status of the Pueblos’ use of water under Spain and Mexico.  This included testimony that 
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the crown claimed regalia with regard to natural resources, including water, and had the power to 

determine rights to public shared water.  Recommended Disposition, p. 7 

 Both the experts, Dr. Cutter and Prof. Hall, agree that the Spanish crown regulated the 

use of the water by requiring supply to be shared – not only in cases of disputes but in allocating 

water to settlers.  Uses were restricted by a reduction in the available supply, and no user could 

expand its uses or initiate new uses “to the detriment of others”.  That is, the sovereign mandated 

that: 1) water was held in common, to be shared by all; and 2) no user could use the water to the 

detriment of other users.  Cutter, V1, p. 113, lines 6-9, p. 114, line 25, p. 115, lines 1-3, p. 116, 

lines 19-22, p. 117, lines 5-9, 21-24.  If a new or increased use of water would be detrimental to 

others, the sovereign, be it the Spanish crown or the Mexican state, would take action to allocate 

the disputed waters.  Cutter, V1, p. 126, lines 13-16, 21-24, p. 130, lines 2-8, 18-24.  This 

principle of the Spanish control of water of “no injury” applied to Pueblos’ use of water – 

Pueblos could continue to use water only to extent that it did not cause injury to others.  The 

record supports Judge Lynch’s finding that the imposition of Spanish control over the allocation 

and use of the waters extinguished the rights of the Pueblos to use and control the shared waters 

of the Jemez River.  

A. The record shows the Spanish crown took affirmative actions that required the Pueblos to 
 share the waters of the Jemez River and extinguished their exclusive use of the resource. 
  
 Even if affirmative actions were required to extinguish aboriginal title, Judge Lynch’s 

Proposed Disposition is correct.  There is undisputed evidence in the record that the Spanish 

crown took one or more affirmative actions that were unmistakably adverse to the [Indian] right 

of occupancy.   In 1786, the Spanish crown granted the establishment of the San Ysidro Spanish 

community land grant on the Jemez River.  Cutter, V1, p. 136, lines 16-19.  In 1798, Canon de 

San Diego was established upstream of Jemez Pueblo.  Hall, V2, pp. 267, lines 6-7.  Both are 
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Spanish community land grants, with implied rights to use water from the Jemez River.  Hall, 

V2, p. 228, lines 21-23, p. 267, lines 4-5; Cutter, V1, p. 134, lines 9-17.  By these grants the 

Spanish crown manifested its authority over the waters of the Jemez River as a shared, public 

source of water. All users, including the Pueblos, were now subject to the requirements of 

sharing and the principle of “no new or increased uses to the detriment of others.” Cutter, V1, p. 

130, lines 4-8, p. 138, lines 20-25; Hall V2, p. 268, lines 19-25, p. 269, lines 1-2.   

  These Spanish settlements on the Jemez River are plain and unambiguous actions adverse 

to exclusive occupancy of the water by the Pueblos.   The community land grants requiring the 

sharing of a limited water supply are affirmative acts of the Spanish crown asserting its dominion 

over the waters once exclusively used by the Pueblos.  The act of allowing the resource to be 

shared transformed the waters of the Rio Jemez stream system from a private source, controlled 

by the Pueblos as aboriginal users, to a public source, controlled and allocated by the Spanish 

and Mexican governments.  By granting lands for irrigation to settlers both upstream and 

downstream on the river Spain unambiguously and plainly asserted dominion over the waters by 

limiting and allocating the amount of water supply formerly controlled exclusively by the 

Pueblos.  

 While Judge Lynch relies on the testimony of Dr. Cutter for the observation that there is 

“no historical documentation that the Jemez, Santa Ana, or Zia were limited in their ability to use 

river water at any time during the Spanish or Mexican regimes in New Mexico” (Recommended 

Disposition, p. 8) there is in fact extensive evidence elsewhere in the Court record that the 

Pueblos were limited in their ability to use all the waters of the river – in the Partial Final 

Judgment and Decree on non-Pueblo, non-Federal Proprietary Rights entered by this Court on 

December 1, 2000.  That Judgment and Decree adjudicates hundreds of water rights on over 
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1000 acres based on continuous historical beneficial use from acequias with dates of first use 

dating back to the Spanish regime.  The Ditch Agreement with the San Ysidro Ditch Association 

recognizes that it may divert up to 2,564.11 acre-feet per year to serve 58 adjudicated water 

rights to irrigate over 507 acres with a 1786 priority date.  Order Adopting May 15, 2000 Ditch 

Agreement (Doc. 3930) filed June 19, 2000.  The Ditch Agreement with the Canon Community 

Ditch recognizes that it may divert up to 811.96 acre-feet per year to serve 61 adjudicated water 

rights to irrigate over 201 acres with a 1798 priority date.  Order Adopting Canon Ditch 

Agreement (Doc. 3923) filed May 22, 2000. And the Ditch Agreement with the Ponderosa 

Community Ditch recognizes that it may divert up to 1228 acre-feet per year to serve 116 

adjudicated water rights to irrigate 299.59 acres with 1768 and 1815 priority dates. Order 

Adopting January 10, 2000 Ditch Agreement (Doc. 3929) filed January 10, 2000.   

 Therefore, contrary to the United States’ claims that “at all times Pueblos’ uses of water 

were never disturbed,” (United States Brief p. 2), with no “actual interference” (p. 24) the record 

in this case contains specific evidence that Spain took affirmative acts that actually interfered 

with the Pueblos’ traditional uses and control of the waters of the Jemez River by requiring them 

to share the limited waters of the river with upstream and downstream Spanish settlements.  

 B. The record does not show that Spain or Mexico recognized or protected “Indian  
  aboriginal rights” to water. 

 
 The Pueblos and United States also object that “Spanish policies towards the Indians in 

the allocation of water regularly respected and protected Indian aboriginal rights as against uses 

by non-Indians.” Pueblos’ Brief, p. 9, United States Brief, p.6.  However, the evidence in the 

record does not establish that the Pueblos received any special protection in their uses of water.  

Prior to 1848, neither Spanish nor Mexican law used the term “aboriginal title” to refer to the 

Pueblos’ claims to shared water resources.  While under Spain the Pueblos did have some 
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preferences under the law, the Spanish crown never countenanced the power of a Pueblo to 

unilaterally increase use of common water.  That increased use was always subject to the 

ultimate determination of the Spanish sovereign.  The uses by the Spanish acequias were not just 

‘sobrante’ to the Pueblos’ uses of water.  The Pueblos did not decide who received the water – 

the Spanish, and later, Mexican officials did.   

 Contrary to the Pueblos’ claim that in disputes Pueblos were given a preference, the 

evidence in the record shows that they were subject to the same principles governing the use of 

water as non-Pueblos.  In 1805 the Spanish government resolved a dispute with Tesuque Pueblo 

by requiring the Pueblo to ensure no injury to downstream users before it was allowed to put in a 

new acequia.  The residents of Cuyamungue protested the construction of a new acequia 

upstream by the Pueblos, charging that the acequia depleted spring water prior to it entering the 

Rio Tesuque and reduced their use of the common supply of water.  The Tesuque Pueblo 

claimed exclusive rights to the spring water because the springs originated on Pueblo lands.  

Hall, ST2, p. 28.  The 1805 dispute was resolved by the Spanish government by allowing the 

Tesuque Pueblo to complete the acequia, but requiring the Pueblos to send the spring water 

downstream so that the downstream users could continue to use the spring water as they 

previously had.  Hall, V2, p. 265, lines 9-13.  This dispute and resolution shows that the Spanish 

government required “no detriment” to prior water use when new water uses were implemented, 

even when the new uses were by a Pueblo.   

 And if there is any ambiguity over the status of the Pueblos during Spanish sovereignty, 

the experts agree that Mexico abolished any preferences that may have existed under Spanish 

law.  Hall, V2, p. 298, lines 1-4; ST2, pp. 37, 40.  Under Mexican law, all Mexican citizens and 

communities, whether Indian or non-Indian, were viewed as equal before the law.  Cutter, V1, p. 
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55, lines 2-9.  Thus, the Pueblos retained no protected legal status under Mexican sovereignty.  

Cutter, V1, p. 135, lines 22-25.     

 The repartimiento in Taos in 1823 does not recognize any Indian or “aboriginal” right of 

the Pueblo in resolving the dispute between Taos Pueblo and two non-Indian communities, Los 

Estiercoles and Don Fernando de Taos.  As the result of the repartimiento precipitated by the 

needs of a new community in Arroyo Seco for water from the Rio Lucero, the Pueblo was 

required to share water with three non-Indian communities, including the new community of 

Arroyo Seco.  Hall, V2, p. 245, lines 10-25, p. 246, lines 1-25, p. 247, lines 1-25, p. 248, lines 1-

7.  In applying the six factors of a repartimiento, the ayuntamiento did not apply a factor that 

accorded the Pueblo a preference as an Indian, over non-Indians.  Hall, ST2, p. 38; Cutter, V1, p. 

132, lines 13-22.  While the Pueblo’s priority in time was an important factor in the 

repartimiento process, it was not outcome-determinative.  Hall, V2, p. 232, lines 20-23, p. 233, 

lines 7-13; p. 234, line 25; p. 235, lines 1-3; ST2, p. 37, 38.  It was simply one of the factors 

applied to all water users.     

 And, as in Tesuque in 1805, when the Pueblo of San Ildefonso wanted to establish a new 

acequia in 1832, the Mexican governor only allowed the Pueblo to construct the new acequia if 

its use would not prejudice the water rights of any existing user, Indian or non-Indian.  Hall, V2, 

p. 249, lines 8-14.   

 The evidence in the record supports Judge Lynch’s finding that the Pueblos did not have 

any aboriginal water rights in 1848.  There is no evidence in the record that the Pueblos could 

increase their use of public water to the detriment of other users of the shared source.  The 

Pueblos did not have any “Indian” or “aboriginal” water rights.  While the Pueblos’ actual uses, 

like the uses of others of the shared waters of the Jemez River, were protected by the Treaty of 
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Guadalupe Hidalgo, any aboriginal water rights they may have had were extinguished by the 

imposition of Spanish and Mexican sovereign’s exclusive dominion over the shared source.  The 

Pueblos did not have a right to expand their uses to the detriment of others.   

IV. CONCLUSION 

 For the reasons above, and the evidence in the record presented by the State’s expert and 

the arguments in its briefs, the State respectfully requests the Court to deny the Objections of 

Intervenors Pueblo of Santa Ana and Pueblo of Jemez to Proposed Findings and Recommended 

Disposition Regarding Issues 1 and 2 and the United States’ Objections to Proposed Findings 

and Recommended Disposition Regarding Issues 1 and 2 (Doc 4353) and to adopt the Proposed 

Findings and Recommended Disposition Regarding Issues 1 and 2 (Doc. 4383) filed by 

Magistrate Judge Lynch on October 10, 2016. 

 
Respectfully submitted,  
 
 
/s/ Arianne Singer       
Special Assistant Attorney General 
Office of the State Engineer 
P.O. Box 25102 
Santa Fe, NM 87504-5102 
(505) 827-6150 
Attorney for the State of New Mexico  

 
 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on December 16, 2016 I served the foregoing document 
electronically through the CM/ECF system, and the following non-CM/ECF system participants 
on December 17, 2016, by first class mail, postage prepaid, addressed as follows: 
 
Joseph van R. Clarke    Nacimiento Community Ditch Association 
Cuddy, Kennedy, Albetta & Ives, LLP c/o Anthony M. Jacquez 
P.O. Box 4160     651 Fairway Loop 
Santa Fe, NM 87502-4160   Los Ranchos, NM 87124 
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Jim Curry     Gilbert Sandoval 
P.O. Box 13073    P.O. Box 61 
Albuquerque, NM 87192-3073  Jemez Springs, NM 87125 
 
Mary Ann Joca    Pamela Williams 
U.S. Dept. of Agriculture   U.S. Dept. of the Interior 
General Counsel    Indian Affairs Division 
P.O. Box 586     1849 C Street NW, Rm 6456 
Albuquerque, NM 87103   Washington, DC 20240 
        
        

 /s/  Arianne Singer 
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