
 
 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEW MEXICO 

 
UNITED STATES OF AMERICA, on its own  
behalf and on behalf of the PUEBLOS OF JEMEZ,  
SANTA ANA, and ZIA, and the  
STATE OF NEW MEXICO, ex rel.  
STATE ENGINEER, 
 
   Plaintiffs, 
 
PUEBLOS OF JEMEZ, ZIA and SANTA ANA, 
 
   Intervenors, 
 
  v.      No. CIV 83-1041 MV/WPL 
        Jemez River Adjudication 
TOM ABOUSLEMAN, et al., 
 
   Defendants. 

 

UNITED STATES’ OBJECTIONS TO PROPOSED FINDINGS AND  
RECOMMENDED DISPOSITION REGARDING ISSUES 1 AND 2  

 
 Pursuant to 28 U.S.C. § 636 (b)(1), the United States submits Objections to the Proposed 

Findings and Recommended Disposition Regarding Issues 1 and 2 (“Proposed Findings”) issued 

by Magistrate William P. Lynch on October 4, 2016.1     

INTRODUCTION 

 As will be explained below, the evidence in the record does not support Judge Lynch’s 

proposed findings that: (1) “Spain imposed a legal system to administer the use of public waters 

and that regalia ended the Pueblos’ exclusive use of the public waters and subjected the Pueblos’ 

                                                            
1 These Objections are timely filed. The Proposed Findings provided that the “parties are notified 
that within 28 days of the filing of this Proposed Findings and Recommended Disposition they 
may file written objections.” Proposed Findings at 14.   The deadline to file Objections is 
therefore November 1, 2016.   
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later use of public waters to potential repartimientos” and (2) “such a system is a plain and 

unambiguous indication that the Spanish crown extinguished the Pueblos’ right to increase their 

use of public water without restriction and as such is an exercise of complete dominion adverse 

to the Pueblos’ aboriginal right to use water.” Proposed Findings at 13.  The United States 

objects to these proposed findings and requests this Court to (1) reject Judge Lynch’s findings 

and (2) hold that the Pueblos’ aboriginal water rights were not extinguished by the Spanish 

Crown.  Although aboriginal rights can be extinguished by a sovereign, extinguishment must be 

predicated on specific, plain and unambiguous actions indicating an intent by the sovereign to 

extinguish such rights.  Judge Lynch recognizes that extinguishment of aboriginal title must be 

plain and unambiguous, Proposed Findings at 5, but fails to identify any evidence in the record 

which demonstrate any alteration, allocation, or interference with the Pueblos’ uses of water 

from the Rio Jemez actions by Spanish officials, let alone plain and unambiguous 

extinguishment. To the contrary, as will be explained below, the facts presented to Judge Lynch 

demonstrate that at all times during the Spanish colonial periods the Pueblos’ uses of water on 

their aboriginal lands continued unabated, without any intervention by any Spanish officials.  

The Pueblos’ uses of water were never disturbed. Extinguishment of aboriginal water cannot, as 

a matter of law, be implied under these facts.   

STANDARD OF REVIEW  

 Federal Rule of Civil Procedure 72(b)(3) provides that “the district court must determine 

de novo any part of the magistrate judge’s disposition that has been properly objected to.” Rule 

72 further provides that the district judge may “accept, reject, or modify the recommended 

disposition, receive further evidence, or return the matter to the magistrate judge with 

instructions.” Id.    
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 I. Aboriginal Title Has Long Been Recognized  
 
   Judge Lynch correctly recognizes that aboriginal title is a longstanding, well-entrenched 

principle of federal law. See Proposed Findings at 2-3.   See also this Court’s Memorandum 

Opinion and Order (October 4, 2004), Doc. 4051 (“2004 Opinion”) at 20-21.  The Supreme 

Court long ago, in Johnson v. McIntosh, 21 U.S. 543 (1823), recognized that when nations 

“discovered” lands occupied by native inhabitants, the original inhabitants of the soil retained the 

right to continue to occupy and use their lands.  Id. at 574.  The Supreme Court has repeatedly 

confirmed the viability of the doctrine of Indian aboriginal title. In Buttz v. Northern Pacific 

Railroad Co., 119 U.S. 55 (1886), the Supreme Court held that native Indians retain aboriginal 

title even when the United States grants fee title of the aboriginal lands to a non-Indian; the court 

held that the non-Indian owner retained fee title, but that it was subject to the Indians’ right of 

occupancy. Id. at 66.  In United States v. Santa Fe Pacific Railroad, 314 U.S. 339 (1941), the 

Supreme Court again recognized the continuing viability of the doctrine of Indian aboriginal title 

and, in the course of doing so, held that the proposition that previous sovereigns, including 

Spain, recognized the aboriginal rights of native Indian occupants “should now be considered no 

longer open.” Id. at 346. Indian aboriginal title is considered as “sacred as the fee-simple of the 

whites.” Id.; 2004 Opinion at 20.        

 II. Indian Aboriginal Title Can be Extinguished by the Sovereign, but Only By Plain  
  and Unambiguous Actions  
 
 The dominant sovereign retains the right to extinguish aboriginal title.  However, 

extinguishment of aboriginal title can only be found when there is proof of “plain and 

unambiguous action” to extinguish such title.  Santa Fe Pacific, 314 U.S. at 346.  Any “doubtful 

expressions” of the sovereign’s intent are to be resolved in favor of the native Indians “who are 

Case 6:83-cv-01041-MV-JHR   Document 4385   Filed 11/01/16   Page 3 of 28



 

4 
 

wards of the nation and dependent wholly upon its protection and good faith.” Id. at 354. In 

Oneida County v. Oneida Indian Nation, 470 U.S. 226 (1985), the Supreme Court, referring to 

the “strong policy of the United States from the beginning to respect the Indian right of 

occupancy,” stated that extinguishment of Indian title “certainly” would require “plain and 

unambiguous action to deprive the Indians the benefit of that policy.” Id. at 248, quoting Santa 

Fe Pacific, 314 U.S. at 346. Moreover, the Court rejected passing references to possible 

extinguishment as being sufficient to demonstrate “plain and unambiguous intent to extinguish 

Indian title.” Oneida, 470 U.S. at 248.  

 In Santa Fe Pacific, the court held that numerous actions of the United States, including 

several acts of Congress, were not sufficient to meet the “plain and unambiguous” test.  The 

court, for example, held that an act of March 3, 1865, 13 Stat. 541 did not meet the “plain and 

unambiguous” test, even though that act expressly attempted to change the land that Indian tribe 

occupied from its aboriginal lands to lands reserved by Congress.  314 U.S. at 351-52. The act 

was predicated on a suggestion of an Indian agent to remove various tribes, including the 

Walapais, and placing them on a newly created reservation. Id.  The court held that Congress, in 

creating the Colorado River Reservation, was doing nothing more than “making an offer to the 

Indians, including the Walapais, which it was hoped would be accepted as a compromise of a 

troublesome question.” Id. at 353.  The Walapais did not accept such compromise and did not 

leave their lands.  Id. at 354. The tribe was then forcibly removed in 1874, but then returned to 

their ancestral lands one year later and remained “in their old country.” Id.  Even when an act of 

Congress sought to induce the Walapais to leave their lands, and they were forcibly removed, the 

court found that “we find no indication that Congress by creating a reservation intended to 

extinguish all of the rights which the Walapais had in their ancestral home.” Id. at 353.  The 
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court’s focus was narrow: did the act of the sovereign demonstrate an intent, free of any 

ambiguities, to “extinguish all of the rights” that the tribe had in its ancestral home.2     

 As correctly noted by Judge Lynch, Proposed Findings at 12, the sovereign can 

extinguish aboriginal title in various ways, including “by treaty, by the sword, by purchase, by 

the exercise of complete dominion adverse to the right of occupancy, or otherwise.” Santa Fe 

Pacific, 314 U.S. at 347.  However, regardless of the manner in which a sovereign acts, to find 

extinguishment of aboriginal title, it is essential that the facts demonstrate, with no ambiguity, 

that the sovereign had the intent to extinguish the all of the native Indians’ rights to continue 

occupying and using their lands and resources thereon.  

 In Lipan Apache Tribe v. United States, 180 Ct. Cl. 487, 492 (1967), the United States 

Court of Claims accurately summarized what needs to be proven to sustain a finding that 

aboriginal title was extinguished:  

 Extinguishment can take several forms. . . While the selection 
of a means is a governmental prerogative, the actual act (or 
acts) of extinguishment must be plain and unambiguous.  In 
the absence of a “clear and plain indication” in the public 
records that the sovereign “intended to extinguish all of the 
[claimants’] rights” in the property, Indian title continues.  

 
(alterations in original), citing to Santa Fe Pacific, 314 U.S. at 353.  

   

  

  

                                                            
2 The act that the court found had extinguished the Walapais’ aboriginal rights was an Executive 
Order creating the Walapais Reservation in 1883.  314 U.S. at 357.  The court found that the 
Reservation was “created at the request of the Walapais and the Tribe’s “acceptance of the lands 
“amount to a relinquishment of any tribal claims to land which they might had had outside that 
reservation.  Id. 
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 III. The Facts in the Record Do Not Demonstrate a Plain and Unambiguous Intent by  
  the Spanish Crown to Extinguish the Pueblos’ Aboriginal Water Rights  
 

 Judge Lynch recognizes the correct legal standard, as he asserts that “intention to 

authorize the extinguishment of aboriginal title must be plain and unambiguous.” Proposed 

Findings at 5.  However, as discussed below, Judge Lynch’s analysis of the facts in the record is 

incorrect, as there are no facts in the record which show any intent, much less plain and 

unambiguous intent, by the Spanish Crown to extinguish the Pueblos’ aboriginal water rights.  

Judge Lynch’s proposed findings that Spain extinguished the Pueblos’ aboriginal water rights, 

Proposed Findings at 13, must therefore be rejected.     

A. The Spanish Crown recognized and protected the Indians' pre-conquest 
land and water rights  

 Judge Lynch correctly concludes that the Pueblos of Jemez, Santa Ana, and Zia occupied 

lands prior to the arrival of the Spanish Crown.  Proposed Findings at 11.  As will be explained 

below, the Spanish Crown recognized the rights of the Pueblos to continue to occupy their 

ancestral pre-conquest lands and use waters thereon.  Before examining the Spanish Crown’s 

recognition of the native Indians’ rights, it is important to point out that an Indian aboriginal 

right exists even if the conquering sovereign does not formally “recognize” such aboriginal right.  

See Cramer v United States, 261 U.S. 219, 229 (1923); Santa Fe Pacific, 314 U.S. at 347 

(aboriginal title exists even absent a “treaty, statute “ or other formal government action or 

“recognition”). Thus, the Pueblos held aboriginal rights even if the Spanish Crown did not adopt 

any written provisions recognizing the Indians’ rights to continue to occupy and use their 

ancestral, pre-conquest lands.  The Spanish Crown did recognize such rights, and it is therefore 

useful to describe the Spanish laws.   
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 As explained by Dr. Cutter in his Report and in his testimony at the Hearing before Judge 

Lynch on March 31, 2014, the Spanish Crown recognized that, prior to its conquest of the New 

World, Indians had occupied the territory and that the Indians should be permitted to retain their 

lands and property.  In his Report,  Dr. Cutter cited to the codicil to Queen Isabell's will, which 

warned that her successors must not allow the Indians “to receive any harm whatever, in their 

persons or goods; rather, you must command that [the Indians] be treated well and justly.” USP 

Exhibit 1, December 19, 2012 Report of Charles R. Cutter, Ph.D, titled “Land and Water Rights 

of the Pueblo Indians of New Mexico during the Spanish and Mexican Eras of Sovereignty, with 

Emphasis on the Pueblos of Jemez, Zia, and Santa Ana in the Jemez River Valley,” Doc. 4351 

(“Cutter Rep.”) at 14-15; see also Transcript of Hearing (hereinafter "Tr.") at 21.  The principle 

that the Indians' held rights to occupy and use their lands and property found its way into 

subsequent legislation, including the New Laws of 1542.  Cutter Rep. at 15.  That law contains 

the same admonition as Queen Isabell's codicil: as vassals of the monarch, Indians were to be 

“well treated, in their persons and their goods."  Id.    

 Over time, various cedulas and other laws were enacted by the Crown which recognized 

that Indians' pre-conquest lands and property rights should be protected.  As an example of these 

laws, Dr. Cutter cited to the royal cedula of 1536, which required that the pre-conquest lands 

taken from two Indian nobles from Mexico City be returned to them.  Id. at 15-16.   Dr. Cutter 

referenced other cedulas and ordenanzas and explained that the royal laws and ordinances 

"reiterated a salient theme – the Indians were the true and rightful owners of their property" and 

"this ownership did not derive from mercedes (grants) from the crown."   Id. at 16;  Tr. at 22 

(discussing that various Spanish laws and cedulas recognized the primitive or ancient patrimony 
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of the Indians "primitive patrimonio" and that such documents "indicate that the crown did 

recognize the Indian possession of their lands").    

 Dr. Cutter referred in his Report to Francisco de Vitoria, who asserted that the “native 

inhabitants of the Indies were rightful owners of their property.” Cutter Rep. at 12. In Jemez 

Pueblo v. United States, 790 F.3d 1143 (10th Cir. 2015), the Tenth Circuit recognized that “the 

main concepts of aboriginal title can be traced back to Spanish origins and particularly to 

doctrines developed by Francisco de Victoria, the real founder of modern international law.” Id. 

at 1152, citing Felix S. Cohen, Original Indian Title, 32 Minn. L. Rev 28, 44 (1947).  The court 

noted that Vitoria’s doctrine, which became the “guiding principle” of Spanish law, held that 

discovery of new lands gave ‘title to lands not already possessed’ and that “the Indians were true 

owners” of their property.  790 F.3d at 1152-53.       

 Regarding aboriginal rights to use water, Dr. Cutter discussed various provisions from the 

Recopilacion de las Indias ("Recopilacion"), which recognized that Indians' rights to their lands 

and rights to use water were protected.  The Recopilacion as a compilation of laws, cedulas, 

letters, edits, and similar documents issued by the Crown.  Tr. at 23.  At the Hearing, Dr. Cutter 

referred to several provisions from the Recopilacion which "provide for protection of Indian 

lands and waters."  Specifically. Dr. Cutter discussed Book 12, Article 12, Law 14 and Book 4, 

Article 12, Law 18.  Tr. at 26-28.  In his Report, Dr. Cutter also referred to Book 3, Article 2, 

Law 63.  Cutter Rep. at 43-44.    

   Book 4, Article 12, Law 18 provides the following:  

 We order that the sale, benefaction, and adjustments (venta, 
beneficio, y composición) of land be done with such care that 
there be left to the Indians, with excess, all that may belong to 
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them, whether as individuals or as communities, as well as 
their water and irrigation; and the lands where they may have 
built acequias or any other improvement, which by their 
personal industry they have made fruitful, shall be reserved 
first for them. 

Cutter Rep. at 42 (emphasis as supplied).    

 Book 3, Article 2, Law 63 provides that:  

 We order that the ministers (acuerdos) of the audiencias name 
judges or – if it be not the custom – the viceroy, president [of 
the audiencia], city and cabildo name them, that they may 
distribute water to the Indians, so that they may irrigate their 
farms, gardens, and croplands, and water their livestock, and 
that the distributions be such that no harm be done [to the 
Indians] and that they be allocated the [water] that they may 
need. 

Cutter Rep. at 43 (emphasis as supplied).  

 Book 12, Article 12, Law 14 of the Recopilacion, which dealt with the future expansion 

of village lands, provided that Spanish officials should "distribut[e] amply to the Indians what 

they may need to farm, sow their fields and raise livestock, confirming them in what they now 

hold, and giving them again what is necessary.”  Cutter Rep. at 42 (emphasis as supplied). 

 Not all Indian land and water rights derived from pre-conquest use and occupation.   Id. 

at 41.  The Spanish Crown in some circumstances created new Indian villages, through a process 

known as "congregacion." Id.   When the Crown created these new villages, Spanish law 

"recognized the legitimate needs of the newly created Indian villages and strove to ensure 

sufficient land and water to enable their survival." Id. at 41-42.  Recopilacion 6.3.8 is specific on 

this point: 
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 The sites at which [Indian] villages and reducciones will be 
built must have ample water, lands and woodlands, entrances 
and exits, and an ejido of one league in length, where the 
Indians can have their livestock, without it being mixed in 
with that of the Spaniards. 

Cutter Rep. at 41 (emphasis as supplied); Tr. at 39-40.  Although Recopilacion 6.3.8 applied to 

congregaciones (new Indian villages), and the Pueblos were not new villages (they occupied 

their lands long before the Spanish conquest) the scope of this provision was much broader, as it 

demonstrated "the Crown's will in providing for Indian communities" and indicated a 

"recognition of pre-Hispanic property" of the Indians. Tr. at 40.     

 Based on the various cedulas and other documents issued by the Crown, as well as the 

identified provisions of the Recopilacion, Dr. Cutter opined in his Report that "whether 

stemming from pre-conquest use or from a royal grant providing for a new congregación, Indian 

water rights were clearly recognized in no uncertain terms in the Spanish colonial period."   

Cutter Rep. at 41.  Dr. Cutter further stated that:  

 One can detect in all of the above cited laws the crown 
exercising its regalía with respect to water, ensuring that its 
Indian subjects had an ample supply.  Seen in a wider sense, 
this legislation embodies the crown’s strategy to safeguard 
Indian interests by seeing to it that the resources belonging to 
native villages be defended. Tellingly, these laws do not 
designate with any precision the allotment of water that 
Indians were to have, only that they were to have what “they 
may need” at the present and in the future for the ongoing 
sustenance of their villages. Therefore, this legislation must be 
seen not as giving a specific grant of water to Indians, but 
rather as a confirmation of Indian rights to water. 

 

Id. at 43 (emphasis as supplied in the original).  
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 When asked if any of the Recopilacion provisions recognize the Pueblos' rights to use 

water not only presently, but in the future, to sustain its community, Dr. Cutter responded as 

follows:  

 I think implicit in some of those documents, and particularly 
4.12.18, there's a passage in it that says what they may need. 
And it's -- the voice that's used, grammatically speaking, is the 
future subjunctive, which indicates to me that the lands that 
they may have had and that they will -- may --or lands and 
waters they may need in the future 

Tr. at 41.    

 The State of New Mexico’s expert, Professor G. Emlen Hall, acknowledged that the 

Spanish Crown recognized Pueblo water uses that pre-dated Spanish sovereignty.  State’s 

Exhibit 2, March 14, 2013 Report of G. Emlen Hall, titled “The Water Rights of New Mexico 

Pueblos and Their Neighbors as of the End of Mexican Sovereignty in 1848, with Emphasis on 

the Pueblos of Jemez, Zia, and Santa Ana in the Jemez River Valley and with a Focus on the 

Report of Charles R. Cutter, Ph.D., dated December 19, 2012, Doc. 4352 (“Hall Rep.”) at 34.   

     

 B. The Crown had the authority, under its powers of "regalia", to allocate uses of 
 water in common public sources, but the Crown exercised such power only 
 through specific interventions by Spanish officials when water disputes arose   

 

 Judge Lynch correctly found that the Spanish Crown had the power to determine rights to 

use water from common sources. Proposed Findings at 7.  Dr. Cutter acknowledged that the 

Crown, as the dominant sovereign, had such right, as an exercise its powers of regalia.  Cutter 

Rep. at 38.  At the Hearing, Dr. Cutter explained the means by which the Spanish Crown exerted 

its power over uses of water. As the sovereign, the Spanish Crown, pursuant to its right of 
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regalia, had the "prerogative" to allocate uses of water, but "that didn't mean that it always 

exercised its prerogative, but it did have that prerogative."  Tr. at 51.  Dr. Cutter explained that 

the Crown exercised its “royal prerogative” of regalia to regulate water uses in a variety of ways: 

it “took positive actions, such as making formal grants (mercedes) to Spanish settlers, or 

ensuring sufficient supplies for new Indian settlements (congregaciones).” Cutter Rep. at 48.  

Another way the Crown could exercise its power of regalia was to intervene in disputes 

regarding uses of water and make allocation decisions. Cutter. Rep. at 48.  When asked how the 

Crown would intervene in water disputes, Dr. Cutter explained:  

 It could do it in a number of ways. It could insert a judicial 
investigation based on some kind of complaint by one of the 
users, and then come to a judicial solution that would be 
enforced. Or there could be a process known as the 
repartimiento. That would be a formal proceeding that had to 
do with allocation of water. 

Tr. at 51.   

 A repartimiento only took place after a dispute arose and a party requested Spanish 

officials to intervene in the dispute.  If governmental intervention was not requested, the Crown 

did not intervene.  Dr. Cutter described the repartimiento process: "In the event of a complaint 

by somebody, then a repartimiento could take place. And that would be a judicial investigation, 

with the outcome being a formal allocation of water." Id. at 52.  See also Id. at 130 (uses of water 

could continue under Spanish law and it is only when a conflict arose that “the sovereign could 

choose to step in and make some kind of allocation”). Thus, there were no Spanish laws which 

required the Pueblos to seek any approval by the Crown to use water and it was only in the event 

of actual intervention by the Crown that the Pueblos’ rights to use water were subject to possible 

restriction.  
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  There is no written law, provision of the Recopilacion, or other Spanish document which 

describes how a repartimiento was to take place.  Tr. at 312 (testimony of Professor Hall).  

Professor Hall explained that the list of factors he described which were considered during a 

repartimiento was not based on any Spanish document but instead based on the work of a 

historian in the twentieth century, who studied various repartimientos.  Id.  The factors 

considered in a repartimiento included: prior use, needs of the parties, purpose of use, legal 

rights of the parties, injury to third parties, and equity and the common good.  Tr. at 132-133.  

Priority of use was “always a critical factor.” Tr. at 235 (testimony of Professor Hall).  

C. No repartimiento took place regarding the Pueblos of Jemez, Zia, and Santa Ana and the 
Pueblos therefore retained the right to use waters with no interference  

  

It is undisputed that no repartimiento ever took place involving water uses of the Pueblos 

of Jemez, Zia, and Santa Ana:  

 Q.  Did a repartimiento ever take place with regard to the pueblos 
 of Jemez, Zia, or Santa Ana? 

    
 A.  No, not to my knowledge. 
 
 Q.  Are you aware of any kind of intervention at all, by any action 

 by any Spanish official, with regard to the pueblos of Jemez, 
 Zia, or Santa Ana during the Spanish colonial period? 

 
  A.  Intervention with respect to water? 
 
  Q.  Yes. 
   
  A.  No. 
 

Tr. at 52-53 (testimony of Dr. Cutter).    

 Dr. Cutter opined that, absent a repartimiento, the Pueblos of Jemez, Zia, and Santa Ana 

could use water without restrictions.    
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   Q.  Did the -- do you have an opinion as to whether the pueblos had the  
   right to continue using water if no repartimiento had taken place? 
 

 A.  Certainly. I have an opinion, and they would certainly be able to 
 continue using water in the absence of a repartimiento. 

 
 Q.  Was there -- do you have an opinion as to  whether there was 

 any restriction at all on the pueblos of Jemez, Zia, or Santa 
 Ana to use water during the Spanish colonial period? 

 
 A.  Not those three specific pueblos, no. 
  
 Q.  Are you aware of any Spanish document during the Spanish 

 colonial period which states that the mere possibility that the 
 crown could intervene in a repartimiento process, that that 
 possibility alone was sufficient to restrict the water use of an 
 Indian or pueblo? 

  
 A.  I don't know of any such document. 
   
 Q.  Do you have an opinion as to whether the mere possibility of 

 repartimiento was such that it restricted the pueblos' right to 
 use water? 

 
  A.  I -- yeah. I don't think it did. I don't think the mere possibility that a 

 repartimiento could take place meant a limitation on the water that 
 could be used. 

 
  Q.  Did some kind of affirmative action by the crown need to take 

 place for there to be a restriction? 
   
 A.  Yes. 
   
 Q.  And did any affirmative act take place during the Spanish 

 colonial period with regard to the pueblos of Jemez, Zia, or 
 Santa Ana? 

 
 A.  None 
 

Tr. at 53-54.3  

                                                            
3Dr. Cutter expressed the same opinion regarding the Mexican period (namely, that because the 
Mexican government did not intervene, the Pueblos of Jemez, Zia, and Santa Ana had the right 
to continue using water as they needed. Tr. at 57-58.  
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 Professor Hall acknowledged that a repartimiento did not take place regarding the Rio 

Jemez and that there was no record of any water dispute between the Pueblos and non-Pueblo 

settlers on the Rio Jemez.  Professor Hall also conceded that, under such facts, the Pueblos used 

water on their lands during the Spanish and Mexican periods “without interference.”  

  Q:  Could I get an answer to my question? 

  A: Oh, I’m sorry.  Excuse me. 

  Q: Was there or was there not?  

  A:  Was there ever a repartimiento? 

  Q:  Yes 

  A: There was never a formal repartimiento.  

 Q: And, in fact, we have no record of any dispute, do we, between 
 pueblo and non-Indian settlers on the Rio Jemez over water?  

 
 A: Not that I know of.   
 
 Q: Okay.  And for all we know, during the 250 years of Spanish 

 and Mexican rule in New Mexico, Jemez, Zia, and Santa Ana 
 utilized the waters of the Rio Jemez without interference. Yes?  

 
 A: Yes.  
 
 
Tr. at 334-335.    
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 It is true that Professor Hall also opined that, even though no repartimiento took place, 

the Crown imposed a “general principle” upon all water users to a common water source: that no 

user could use water in a manner that was detrimental to other users.  See Tr. at 269. Dr. Cutter 

explained that it was only when other users complained, and an actual water dispute arose, that 

various factors were considered by Spanish officials to make water allocation decisions, 

including whether particular water uses “harmed” others. Tr. at 114 (“should some conflict arise, 

that’s where the crown would step in and exercise its regalia”).  If the Crown never intervened, 

the right to use water continued unabated. Tr. at 54 (“I don’t think the mere possibility that a 

repartimiento could take place meant a limitation on the water that could be used”).  As noted, 

Professor Hall in essence conceded that the general principle of “no injury” did not prevent the 

Pueblos from using water, absent intervention by the Crown to allocate waters. Tr. 334 

(conceding that, absent a repartimiento, Pueblos could continue their uses of water “without 

interference”).   

 D. Only one repartimiento took place during the Spanish and Mexican periods, and  
 that repartimiento protected the “primacia” rights of the Taos Pueblo to receive  
 the water it needed  

 

Dr. Cutter noted that he was aware of only one repartimiento in New Mexico during the 

250 years of Spanish and Mexican sovereignty:   

 I think it's telling that in New Mexico we only know of one 
repartimiento during the periods of Spanish and Mexican 
sovereignty. So we're talking about two and a quarter centuries 
of Spanish sovereignty and about 25 years of Mexican 
sovereignty. And the only one that we know of for sure is a 
repartimiento, this formal process, would be the one in Taos 
that took place in 1823. 

 
 
Tr. at 52. 
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The 1823 repartimiento, which took place during the Mexican period (none took place 

during the Spanish period) involved Taos Pueblo. Id. The Pueblo and two non-Indian 

communities – Don Fernando de Taos and Los Estiercoles – protested an effort by a new, 

squatter community of non-Indians – Arroyo Seco – to divert water from the Rio Lucero.  Hall 

Rep. 42-46, Tr. 242-248, 306-10; Cutter Rep. at 50-51, Tr. 143-144, 443-446.  This protest gave 

rise to a formal repartimiento, in which the ayuntamiento (the local governing body that 

conducted the proceeding) acknowledged that Taos was the “dueno despotico, the complete 

owner of the river,” Tr. 310; as “the first users” the Taos enjoyed “antiquity and superiority, or 

primacia.” Id. at 310, 445.  Although the decision allocated to Arroyo Seco a surco of water 

when the supply was “in abundance,’ Id. at 445, during times of water shortage, Arroyo Seco:  

 Will be given proportionately, or in proportion, as determined 
by the ayuntamiento, so that there would be no lack of water 
to the first users who enjoy the antiquity and superiority, or 
primacia, who are sons of the above-mentioned pueblo owned. 

 

Id.  Professor Hall agreed on cross examination that the decision recognized that the Pueblo had 

“antiquedad, prioridad, and primacia,” id. at 310, but claimed that nevertheless the decision 

required all parties, including Taos Pueblo, to reduce uses in times of shortage.  Id. at 309.  

Professor Hall’s interpretation of the ayuntamiento’s decision flies in the face of the express 

language in the decision, quoted above, which clearly stated that Arroyo Seco’s allocation 

applied only when water was “in abundance” and that its allocation had to be reduced in times of 

shortage, so that there would be “no lack of water” to Taos Pueblo.  The only reasonable 

construction of the 1823 repartimiento is that Taos Pueblos’ right to use water was not restricted 
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and that, to the contrary, the Pueblos’ right to receive the water it needed was expressly 

protected.   

IV.   The Mere Theoretical Possibility that a Repartimiento Could Have Taken  
  Place or That Spain Had the Authority To Allocate Water Uses Is   
  Insufficient to Extinguish Aboriginal Rights  

 

Judge Lynch’s proposed finding that “Spain imposed a legal system to administer the use 

of public waters and that regalia ended the Pueblos’ exclusive use of the public waters and 

subjected the Pueblos’ later use of public water to potential repartimientos, ” Proposed Findings 

at 13,  should be rejected, for several reasons.  First, as explained above in Section III.B., to the 

extent the Spanish Crown “imposed a legal system” on the Pueblos, that “system” was such that 

the Pueblos could continue using water as they saw fit and it was only if a Spanish official 

stepped in and intervened and allocated uses of water that Pueblo uses were restricted.  That 

never happened.  Second, it is not known what would have happened if a repartimiento had 

taken place. Speculation regarding how, if at all, the Pueblos water uses “would have been” 

restricted in a purely theoretical repartimiento falls far short of a “plain and unambiguous” act of 

the sovereign to extinguish rights.   

As noted in Section III.D. above, the only repartimiento in New Mexico protected the 

Pueblo of Taos’ rights to use water and no restrictions were imposed on the Pueblo.  There is 

nothing in the record here to support a finding that a repartimiento necessarily would have 

restricted the uses of water by the Pueblos of Jemez, Zia, and Santa Ana. Further, even if, 

assuming arguendo only, that the Pueblos’ rights to use water may have been restricted in some 

fashion, there certainly is nothing in the record to support any findings (aside from sheer 

speculation) regarding what specific restrictions would have actually been imposed.   Doubts 
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regarding a sovereign’s intent negate a finding of extinguishment.  Santa Fe Pacific, 314 U.S. at 

354 (any “doubtful expressions” of the sovereign’s intent “are to be resolved in favor of a weak 

and defenseless people, who are wards of the nation and dependent wholly upon its protection 

and good faith”).   

It should be noted that Judge Mechem, in State v. Aamodt,  618 F. Supp. 993 (D. N.M. 

1985) (“Aamodt II”) was aware of the fact that the Pueblos of Nambe, Pojoaque, San Ildfefonso, 

and Tesuque were subject to possible repartimientos by Spanish officials during the Spanish 

colonial period.  Judge Mechem adopted several of the Special Master’s recommended 

Conclusions of Law which expressly referred to and described the repartimiento process under 

the Spanish legal regime.  See 618 F. Supp. at 998 (adopting Special Master’s Conclusions of 

Law Nos. 4, 8, 9, 10, 11, 12, 14, 15, and 16 –all of these conclusions refer to repartimientos).  

Judge Mechem was also aware of the general principle of “no injury” that existed under the 

Spanish system.  Id.  (see Conclusion 10).  With knowledge of these facts, Judge Mechem 

expressly held that:  

 The Pueblos had long established rights to the use of water on 
their lands and for domestic purposes which were recognized 
by Spain and Mexico. The Pueblos came into the United 
States with these long established priorities and with their 
aboriginal rights to use the water for irrigation purposes.   

 
Id., at 618 F. Supp. at 1009.   
 
 Judge Mechem’s holding that the Pueblos of Nambe, Pojoaque, San Ildefonso, and 

Tesuque retained their aboriginal water rights throughout the Spanish and Mexican periods 

rejects, by logical implication, the argument that the mere possibility that a repartimiento could 

take place was sufficient to extinguish the Pueblos’ aboriginal water rights.   
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V. The imposition of a Spanish legal system on the Pueblos did not    
  constitute “complete dominion and control” adverse to the Pueblos’  
  aboriginal water rights 

  Judge Lynch is correct that Indian title can be extinguished by the “exercise of complete 

dominion and control” adverse to the exercise of aboriginal rights.  Proposed Findings at 13, 

citing Santa Fe Pacific, 314 U.S. at 347.   However, the mere imposition of a legal regime is not 

sufficient to extinguish Indian aboriginal rights.  A finding of extinguishment requires an 

examination of what specific “control” or “dominion” the sovereign actually asserted and how 

the exercise of such power actually impacted a tribe’s ability to continue occupying and using its 

ancestral lands.   

 The power to regulate or apportion the use of resources is a power that any “conquering” 

sovereign would possess.  In Johnson v. McIntosh, the Supreme Court, in describing the rule of 

“discovery,” stated that when European sovereigns “discovered” lands occupied by native 

inhabitants, the conquering sovereign recognized the rights of the native Indians to continue to 

occupy and use their lands, but that the rights of the natives were “necessarily diminished.” 21 

U.S. at 574.  The Court noted that “while the different nations of Europe respected the right of 

the natives, as occupants, they asserted the ultimate dominion to be in themselves.” Id.4  The 

Spanish Crown’s right of regalia was consistent with the rule of “discovery,” as the Crown’s 

regalia was defined as the “prerogative, or exception that, by virtue of its supreme authority and 

power, any sovereign exercises in his kingdom or states.” Cutter Rep. at 38, citing to first edition 

of the Spanish Diccionario de Authoridades (1726-1739) (emphasis added).  Thus, the fact that 

Spanish Crown had the power to intervene in uses of water on the Rio Jemez and to allocate or 

                                                            
4 Although the rule of “discovery” was initially established by European nations, the Court held 
that the United States recognized these principles as well.  Id. at 587.  
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apportion uses of water is nothing remarkable.  All sovereigns would necessarily have had such 

power.  This fact cannot, in itself, support a finding that the Pueblos’ aboriginal water rights 

were extinguished.   

 In a different but analogous Indian law context, the Supreme Court rejected the argument 

that the power of a sovereign to extinguish or curtail a right constitutes an implicit abrogation of 

that right.  In United States v. Wheeler, 435 U.S. 313, 326-28 (1978), the Court rejected the 

argument that the plenary authority of the United States to extinguish tribal sovereignty to 

criminally prosecute its members was sufficient to extinguish the inherent and independent 

sovereign authority of a tribe.   

 The discussion in Section III above demonstrates that, to the extent that Spanish law was 

“imposed” on the Pueblos, this had no actual effect on the Pueblos’ rights to continue using 

water.  The Pueblos could (and did) use whatever water they needed on their aboriginal lands.  

The Crown, throughout the entire colonial period, chose not to intervene.  No Spanish officials 

took any action to interfere with the Pueblos.  This hardly constitutes “complete control” adverse 

to the Pueblos’ uses of water.   

 VI. The cases Judge Lynch relies on for the proposition that extinguishment of  
  aboriginal title can be implied from the “surrounding circumstances” are not  
  analogous, as they all involved both abandonment of rights by a tribe and an  
  affirmative action of the sovereign    

 

   Judge Lynch cited to cases several cases which hold that “surrounding circumstances” 

can justify a finding of extinguishment of aboriginal title.  See Proposed Findings at 4-5, citing to 

Quapaw Tribe of Indians v US, 120 F. Supp. 283 (Ct. Cl. 1954); Uintah Ute Indians of Utah v 

US, 28 Fed. Cl. 768 (1993); and Seneca Nation of Indians v, New York, 382 F.3d 245 (2d Cir. 
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2004).  The facts in these cases, however, are not remotely analogous to the facts here and do not 

support a finding of extinguishment here.     

 In Quapaw, the Quapaw Tribe moved its homeland from its initial aboriginal territory to 

a different area.  120 F. Supp. at 285.  The Tribe then entered into a Treaty with the United States 

and ceded and relinquished lands that the Tribe “did not at the time and had not for many years 

past actually occupied.”  Id. at 286.  The court held that under such circumstances, aboriginal 

title was extinguished, as title had in essence been abandoned by the tribe and the United States 

as sovereign retained rights to the land, via the treaty.  Id.    

 Similarly, in Uintah Ute, the Uintah Tribe had not been in possession of the aboriginal 

lands at issue for many years.  In addition, the federal government established a military base on 

the lands, which the claims court held constituted “dominion adverse to Indian title.” 28 Fed. Cl. 

at 787.  The court held that, in such circumstances, aboriginal title was extinguished.   The 

sovereign (United States) took specific, affirmative actions to assert control in an area where the 

tribe no longer occupied the lands.   

 In Seneca,  the Second Circuit found that language in a 1794 treaty, as well as the 

circumstances leading up to the treaties, indicated a clear intent of the Seneca Nation to cede an 

island (to which the Seneca had aboriginal claims) for the exclusive use of Sir William Johnson 

(a non-Indian).  382 F.2d at 260-62.  Like Quapaw and Uintah, the focus was largely on 

voluntary abandonment of the lands by the tribe and an accompanying affirmative actions (in 

Seneca, a treaty) by the sovereign to exert control.  

 Here, the facts are very different than in Quapaw, Uintah Ute, and Seneca. The Pueblos 

remained on their aboriginal lands and continued to use water on them, as they deemed 
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necessary. The Spanish Crown took no affirmative actions to interfere with the Pueblos’ uses of 

water. Judge Lynch’s citation to Quapaw, Uintah Ute, and Seneca, therefore, is misplaced.    

 

VII. The fact that Non-Indians may also have had rights under Spanish law to use  
  waters from the Rio Jemez does not negate the Pueblos’ aboriginal water rights.    

 Judge Lynch’s recommended conclusion that the Pueblos’ aboriginal water rights were 

extinguished focuses in part on his finding that “Spain imposed a legal system to administer the 

use of public waters and that regalia ended the Pueblos’ exclusive use of the public waters.” 

Proposed Findings at 13.  However, the Pueblos’ uses of water from the Rio Jemez did not have 

to be “exclusive,” as non-Indians could use water from the same source without necessarily 

negating the Pueblos’ aboriginal water rights.  The Tenth Circuit in Pueblo of Jemez v United 

States, 790 F.3d 1143 (10th Cir. 2015), recently rejected the argument that Jemez Pueblo no 

longer held Indian aboriginal title to certain lands within the Valles Caldera Valley because the 

lands had been used by non-Indians.  The court recognized that, to establish aboriginal title, a 

tribe must show “actual, exclusive, and continuous use for a long time in the claimed area.”  Id.  

at 1165.  However, the court held that “the ‘exclusive’ use part of the test meant only that in 

order to establish Indian title, a tribe must show that it used and occupied the land to exclusion of 

other Indian groups.”  Id. at 1165-66, citing United States v. Pueblo of San Ildefonso, 513 F.2d 

1383, 1394 (Ct. Cl. 1975) (emphasis as in original text).5 The court recognized that the United 

States’ action in authorizing the use of lands by non-Indians was a factor to be considered when 

                                                            
5 The Tenth Circuit cited to several other cases which held that the “exclusivity” prong of the 
aboriginal rights test refers to using the lands to the exclusion of other Indians.  Jemez, 790 F.3d 
at 166, citing to Native Village of Eyak, 688 F.3d 619, 624 (9th Cir. 2012); Zuni Tribe of N.M. v. 
United States, 12 Cl. Ct. 607, 608-09, 617-20 & nn. 13-15 (1997); Wichita Indian Tribe v. 
United States, 696 F.2d 1378, 1385 (Fed. Cir. 1983); Caddo Tribe of Okla. v. United States, 35 
Ind. Cl. Comm. 321, 358-360 (1975).   

Case 6:83-cv-01041-MV-JHR   Document 4385   Filed 11/01/16   Page 23 of 28



 

24 
 

determining if aboriginal title was extinguished.  Jemez, 790 F.3d at 1167.   But, use by non-

Indians alone is not dispositive; aboriginal title was extinguished only if the “conduct of the 

government sufficiently interfered with the pueblos’ traditional ways of living so as to effect a 

taking of their aboriginal titles.” Id. at 1168.  The court held that the critical inquiry was 

“whether anyone has actually interfered with the Jemez Pueblo’s traditional occupancy and 

uses.” Id. (emphasis added).  

 The Tenth Circuit’s Jemez ruling necessarily negates any argument that, because both the 

Pueblos and non-Indians had the right to use water in the Rio Jemez during the Spanish colonial 

period, that meant that the “exclusive” use component of Indian aboriginal title was not met (and 

that Indian title was therefore extinguished).  The court expressly rejected this argument.  

Therefore, Judge Lynch’s finding that the very existence of the Crown’s legal system “ended the 

Pueblos’ exclusive use of the public waters,” Proposed Findings at 13, is misplaced.  Whether 

the Pueblos’ uses of water were “exclusive” as to the non-Pueblo users is not the relevant 

inquiry.  What matters is whether there is any evidence that anyone, with the Crown’s 

unambiguous authorization, actually interfered with the Pueblos’ uses of water on Pueblo lands.  

The discussion above has shown that there was no actual interference with the Pueblos’ uses of 

water at any time during the Spanish colonial period.   

CONCLUSION 

 For the reasons explained above, the United States respectfully requests this Court to 

reject the following findings and recommendations set forth in Judge Lynch’s Proposed 

Findings:  (1) “Spain imposed a legal system to administer the use of public waters and that 

regalia ended the Pueblos’ exclusive use of the public waters and subjected the Pueblos’ later 

use of public waters to potential repartimientos”; and (2)  “such a system is a plain and 
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unambiguous indication that the Spanish crown extinguished the Pueblos’ right to increase their 

use of public water without restriction and as such is an exercise of complete dominion adverse 

to the Pueblos’ aboriginal right to use water.”  Proposed Findings at 13.  To justify a finding that 

the Pueblos’ aboriginal water rights were extinguished, the record must show a “plain and 

unambiguous” action by the Spanish Crown to extinguish the Pueblos’ aboriginal water rights. 

The evidence shows no such action and, in fact, shows that at all times during the Spanish 

colonial period the Pueblos retained the right to use whatever waters they needed on their lands.   
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