
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
             
        ) 
VERNON MOODY ET AL.,     ) 
        ) 
 Plaintiffs,      ) 
        ) No. 16-107C 
 v.       ) (Judge Damich) 
        ) 
THE UNITED STATES,     ) 
        ) 
 Defendant.      ) 
        ) 
 

DEFENDANT’S REPLY TO PLAINTIFFS’  
OPPOSITION TO DEFENDANT’S RENEWED MOTION TO DISMISS 

 
Defendant, the United States, respectfully submits this reply brief in support of its 

renewed motion to dismiss Counts I, II, and III of the amended complaint for lack of subject-

matter jurisdiction and failure to state a claim upon which relief can be granted.   

ARGUMENT 
 

I. The Moodys’ Agricultural Leases Were Not Contracts With The United States  

As we established in our motion, this Court does not possess jurisdiction to entertain the 

Moodys’ breach of contract claims because the five agricultural leases at issue in this case were 

not contracts with the United States.  See Def. Mot. at 10-14.  Instead, the leases expressly 

provided that they were contracts between the Moodys and the Oglala Sioux Indian landowners.  

See Id.; Compl. at Ex. 1-5.  Nor could the United States be the authorized lessor because the 

governing regulations, which the parties incorporated into their leases, define a “lease” as “a 

written agreement between Indian landowners and a tenant or lessee.”  See Def. Mot. at 3, 10; 25 

C.F.R. § 162.101.     

Nevertheless, the Moodys argue that their leases are contracts with the United States for 

four reasons:  (1) the Bureau of Indian Affairs (BIA) approved and administered the leases on 

Case 1:16-cv-00107-EJD   Document 34   Filed 08/18/17   Page 1 of 10



2 
 

behalf of the Indian landowners; (2) the Government holds title to the leased land in trust for the 

Indian landowners; (3) the BIA signed the leases; and (4) the Moodys’ incorrect assumption that 

the BIA granted their leases.  See Pl. Opp. at 4-9.  These arguments are without merit.   

First, as demonstrated in our motion, see Def. Mot. at 10-14, it is well-established that 

“the United States is not liable to third parties when it contracts with them on behalf of Indian 

tribes.”  Sangre de Cristo Dev. Co. v. United States, 932 F.2d 891, 895 (10th Cir. 1991) (citing 

United States v. Algoma Lumber Co., 305 U.S. 415, 423 (1939)).  Thus, when contracting on 

behalf of Indian tribes, “the United States neither intends nor creates” enforceable contract rights 

against the Government.  O’Bryan v. United States, 93 Fed. Cl. 57, 64 (2010), aff’d 417 Fed. 

Appx. 979 (Fed. Cir. 2011).  Consistent with the Supreme Court’s holding in Algoma Lumber, 

this rule applies when, as here, the BIA approves and administers leases on behalf of Indian 

landowners.  See Algoma Lumber, 305 U.S. at 422-23; see also Sangre de Cristo Dev. Co., 932 

F.2d at 895; O’Bryan, 93 Fed. Cl. at 64; and Saguaro Chevrolet, Inc. v. United States, 77 Fed. 

Cl. 572, 582 (2007).  In their opposition, the Moodys unsuccessfully attempt to distinguish 

Algoma Lumber by arguing that it “has no applicability to the present case” because “the United 

States, acting through its agents, was a party to the contract, a fact which was not present in 

Algoma.”  Pl. Opp. at 8.  As established in our motion, however, the United States was not a 

party to the Moodys’ leases; rather, its role was limited to approving and administering the leases 

on behalf of the Indian landowners.  See Def. Mot. at 10-14.  The Moodys’ opposition similarly 

fails to distinguish Sangre de Cristo Dev. Co., O’Bryan, Saguaro Chevrolet, and the other cases 

cited at pages 11-14 of our motion.  Importantly, the Moodys do not cite any cases holding that 

the United States is liable to third parties when it approves and administers leases of Indian lands 

on behalf of Indian landowners, and we are not aware of any such authority.   
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Second, the fact that the Government holds title to the leased land in trust for the Oglala 

Sioux Indian landowners does not render the leases contracts with the United States.  This 

conclusion is consistent with O’Bryan v. United States, where this Court found that the BIA was 

not a party to grazing permits that the BIA approved and administered on land that the 

Government also held in trust for Oglala Sioux Indian landowners.  93 Fed. Cl. at 64; see also 

Sangre de Cristo Dev. Co., 932 F.2d at 895 (finding that the United States would not be liable to 

plaintiff even if the Government held legal title to the leased land in trust for the Pueblo tribe.).    

Third, the BIA’s signature on the leases does not make the leases contracts with the 

United States.  Rather, the express language of the leases makes clear that the BIA signed the 

leases on behalf of the Indian landowners.  See Def. Mot. at 6 (citing complaint exhibits 1-5); see 

also 25 C.F.R. § 162.101 (defining an agricultural lease as “a written agreement between Indian 

landowners and a tenant” to use land for a specified purpose and duration). 

Fourth, contrary to the Moodys’ assertions, see Pl. Opp. at 6-8, the BIA did not grant or 

issue leases to the Moodys.  Instead, consistent with the American Indian Agricultural Resources 

Management Act (AIARMA) and its implementing regulations, the Indian landowners granted 

the leases.  See Def. Mot. at 3-4; 17-18.  Nevertheless, the Moodys argue as follows:  “No one 

but the BIA has authority to issue leases of Indian land which makes it undisputable that the 

leases were signed and issued by the United States.”  Pl. Opp. at 6; see also id. at 8 (“Simply 

because AIARMA and its regulations give Indian tribes and individuals some part in leasing 

their land cannot overcome the fact and legal conclusion the leases were granted and signed by 

BIA officials.”).  The Moodys are incorrect.  As we established in our motion, the BIA had no 
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authority to grant or issue leases to the Moodys.  See Def. Mot. at 3-4; 17-18.  Rather, under 

AIARMA, only the Tribe could grant the leases.1  See 25 U.S.C. § 3715; 25 C.F.R. § 162.207.   

In sum, the BIA was not a party to the Moodys’ leases.  Instead, the BIA’s role was 

limited to approving and administering the leases on behalf of the Oglala Sioux Indian 

landowners.  Because the United States was not a party to the leases, this Court does not possess 

jurisdiction to entertain the Moodys’ breach of contract claims.  See Def. Mot. at 10-14.   

II. The Moodys’ Oral And Implied-In-Fact Contract Claims Should Be Dismissed Under 
RCFC 12(b)(6) For Failure To State A Claim Upon Which Relief Can Be Granted 

 
In our motion, we demonstrated that the Moodys’ oral and implied-in-fact contract claims 

should be dismissed under RCFC 12(b)(6) for three reasons.  First, the Moodys’ express leases 

preclude the existence of oral and implied-in-fact contracts dealing with the same subject matter 

as the leases.  Id. at 15-17.  Second, the BIA had no authority to grant oral and implied-in-fact 

leases to the Moodys.  Id. at 17-18.  Third, the BIA’s regulations prohibit oral agricultural leases.  

Id. at 18.  The Moodys’ opposition fails to rebut our demonstration that their oral and implied-in-

fact contract claim should be dismissed under RCFC 12(b)(6).     

A. The Moodys’ Express Leases Preclude The Existence Of Oral  
And Implied-In-Fact Leases Dealing With The Same Subject Matter 
 
As we established in our motion, the existence of express leases precludes oral and 

implied-in-fact leases dealing with the same subject matter.  See Id. at 15-17 (citing cases).  

Importantly, the Moodys’ opposition does not appear to contest this legal conclusion.  Rather, 

the Moodys argue that their express leases had already terminated on April 22, 2013, which is 

                                                 
     1  Further, because the Government was not a party to the leases, it is irrelevant that “[t]here is 
nothing in AIARMA or the regulations under 25 CFR Part 162 that states that the United States 
though its Bureau of Indian Affairs cannot be held liable for breach of a lease that it drafted, 
authorized, and signed.”  See Pl. Opp. at 8.   
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the date upon which the Moodys allege that they entered into five oral and implied-in-fact leases 

with the BIA.  See Pl. Opp. at 11-12; Am. Compl. ¶¶ 19-20.   The lease cancellation notices 

attached to the Moodys’ complaint, however, establish that all five leases remained in effect on 

April 22, 2013.2     

Specifically, although the BIA initiated the cancellations of Leases 1, 2, 3, and 4 on April 

18, 2013, see Compl. at Ex. 11-13, those cancellations did not become final until at least May 18, 

2013, when the Moodys’ 30-day period to administratively appeal the cancellations expired.  See 

Def. Mot. at 15-16; 25 C.F.R. § 162.254 (“A cancellation decision involving an agricultural lease 

will not be effective until 30 days after the tenant receives a cancellation letter from us.”).  Here, 

the Moodys did not administratively appeal the cancellations of Leases 1, 2, 3, and 4.  Therefore, 

consistent with section 162.254, those cancellations became final on May 18, 2013.3 

Further, the BIA did not initiate cancellation of Lease 5 until July 9, 2013.  See Compl. at 

Ex. 13.  Therefore, Lease 5 was clearly in effect on April 22, 2013, when the Moodys allege that 

the BIA entered into the oral and implied-in-fact contracts.  See Pl. Opp. at 11-12.   

On April 22, 2013, all five of the Moodys’ express leases remained in effect.  The 

existence of these five express leases precludes oral and implied-in-fact leases dealing with the 

                                                 
     2  “Where . . . the Court relies only on undisputed documents attached as exhibits to the 
Complaint, the Court may proceed without converting the motion to dismiss to one for summary 
judgment.”  Akins v. United States, 82 Fed. Cl. 619, 622 (2008); see also RCFC 10(c). 
 
     3  The cancellation notices for Leases 1 and 2 informed Mr. Moody that the cancellations 
would not become final until after his 30-day appeal period expired.  See Compl. at Ex. 11-12.  
The notice of cancellation for Leases 3 and 4, however, provided that “cancellation of leases may 
be avoided if agreement is reached within ten days on a course of corrective measures applied 
within a reasonable time and the breach is corrected.”  See Compl. at Ex. 14.  Thus, it appears as 
though the appeal period for Leases 3 and 4 may not have begun until April 28, 2013, when the 
Moodys failed to propose corrective measures or correct their breach.     
 

Case 1:16-cv-00107-EJD   Document 34   Filed 08/18/17   Page 5 of 10



6 
 

same subject matter.  See Schism v. United States, 316 F.3d 1259, 1278 (Fed. Cir. 2002).  Thus, 

the oral and implied-in-fact contract claims should be dismissed under RCFC 12(b)(6).    

B. The BIA Lacked Authority To Grant Leases To The Moodys 

In our motion to dismiss, we also established that none of the BIA officials identified in 

the amended complaint had authority to grant oral and implied-in-fact leases to the Moodys.  See 

Def. Mot. at 17-18.  This conclusion is mandated by AIARMA and its implementing regulations, 

which did not authorize the BIA to grant oral and implied-in-fact leases to the Moodys.  Id. 

Therefore, even if BIA officials had attempted to enter into oral and implied-in-fact leases with 

the Moodys, which is not plausibly pleaded, those purported leases cannot bind the United 

States.  See Harbert/Lummus Agrifuels Projects v. United States, 142 F.3d 1429, 1432 (Fed. Cir. 

1998) (citing Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947) and Trauma Serv. Grp. 

v. United States, 104 F.3d 1321, 1325 (Fed. Cir. 1997)) (“It is well established that the 

government is not bound by the acts of its agents beyond the scope of their actual authority.”).  

In addition, the Moodys are incorrect when they argue “the BIA had the authority to 

terminate a written lease and then to revive and ratify the terminated written lease anew.”  Pl. 

Opp. at 14.  As explained in our motion, see Def. Mot. at 4-5, the Moodys could have 

administratively appealed their lease cancellations within 30 days.  See 25 C.F.R. § 2.9(a).  Had 

they filed timely appeals, the leases would have remained in effect pending the BIA’s resolution 

of the appeals.  See Id. at 162.254.  The Moodys, however, chose not to appeal the cancellations, 

which resulted in their becoming final and effective.  Once the cancellations were final and 

effective, the BIA could not grant new leases to the Moodys because 25 C.F.R. §§ 162.207 and 
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162.209 provide (with limited exceptions that do not apply here) that only Indian landowners are 

authorized to grant leases on their lands.4  See Def. Mot. at 17-18.   

C. The BIA’s Regulations Prohibit Oral Leases 

Finally, as demonstrated in our motion, the BIA’s regulations prohibit oral leases.  See 

Def. Mot. at 18.  Therefore, the Moodys’ oral and implied-in-fact lease claims must fail.  In their 

opposition, the Moodys do not contest that oral leases are prohibited by the BIA’s regulations.  

Rather, they argue that “[a]fter the lease was terminated, Superintendent Ecoffey, Superintendent 

Her Many Horses, and Diane at the Great Plains Regional Office revived and ratified the original 

lease which was in writing.”  Pl. Opp. at 15.  As explained above, these three BIA officials had 

no authority to revive and ratify the Moodys’ terminated leases.  Therefore, the Moodys’ oral 

and implied-in-fact lease claims should be dismissed.    

III. The Moodys’ Taking Claim Should Be Dismissed For Failure To State A Claim 
Upon Which Relief Can Be Granted             
 

In our motion to dismiss, we established that the Moodys’ taking claim should be 

dismissed under RCFC 12(b)(6) because their claim is based on allegations that the BIA violated 

its agricultural leasing regulations by unlawfully cancelling the leases.  See Def. Mot. at 19 

(citing Am. Compl. ¶¶ 1, 4, 30, and 32).  As we explained, see id., although the Moodys could 

have challenged the cancellation of their leases under the Administrative Procedure Act in a 

district court, they cannot litigate the BIA’s alleged regulatory violations as a takings action in 

this Court.  See Rith Energy, Inc. v. United States, 247 F.3d 1355, 1366 (Fed. Cir. 2001); Del-Rio 

Drilling Programs, Inc. v. United States, 146 F.3d 1358, 1364 (Fed. Cir. 1998); Normandy 

Apartments, Ltd. v. United States, 116 Fed. Cl. 431, 439 (2014).  Rather, to litigate their taking 

                                                 
     4  Nothing in the non-binding handbook provisions relied on by the Moodys, see Pl. Opp. at 
14-15, changes the regulations, which did not authorize the BIA to grant the Moodys new leases.  
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claim in this Court, the Moodys must proceed “on the assumption that the [BIA’s] administrative 

action was both authorized and lawful.”  Rith Energy, Inc., 247 F.3d at 1366.  The Moodys’ 

amended complaint, however, alleges that the Government committed a taking by cancelling the 

leases in a manner that was purportedly “contrary to applicable regulations.”  Am. Compl. ¶ 32.  

Nevertheless, in their opposition, the Moodys now argue their “taking claim is not based 

on a violation of statutes or regulations, but on the fact that the government first canceled their 

leases and then subsequently instructed plaintiffs to continue farming.”  Pl. Opp. at 19; see 

generally id. at 15-19.  To make this argument, the Moodys ask this Court to “disregard the four 

words ‘contrary to applicable regulations’” used in their amended complaint.  Id. at 20.  This 

argument fails because the Moodys cannot amend their complaint through their opposition 

brief.5  See Mendez–Cardenas v. United States, 88 Fed. Cl. 162, 166–67 (2009) (quoting Car 

Carriers, Inc. v. Ford Motor Co., 745 F.2d 1101, 1107 (7th Cir.1984)), cert. denied, 470 U.S. 

1054 (1985).  Further, other parts of the Moodys’ opposition establish that their taking claim is 

based on the Government’s alleged regulatory violations.  Specifically, the Moodys argue as 

follows:     

Plaintiffs were approached by BIA officials and told to remove themselves and 
their farming equipment from the leased property and not to return. The 
regulations at 25 CFR §§ 162.247 through 162.256, entitled Lease Enforcement, 
do not permit leases to be canceled by instructing lessees to immediately remove 
their persons, farm equipment, and other necessities of the farming operation and 
not to return. A notice of violation must be sent, 25 CFR § 162.248; time given to 
cure, 25 CFR § 162.251; a cancellation letter sent out informing of the 
cancellation, right to appeal under 25 CFR § 2.9, and an order to vacate within 30 
days if an appeal is not filed under 25 CFR § 252; and if an appeal is filed the 
cancellation is ineffective until all appeals have been determined. The procedure 
utilized to remove plaintiffs and their equipment from the leased land is not 
countenanced under the applicable regulations. 

                                                 
      5  Alternatively, if the Moodys now admit that Government action was not “contrary to 
applicable regulations,” the Court should dismiss their illegal exaction claim.   
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Pl. Opp. at 18 (emphasis added).  Therefore, the Moodys’ taking claim should be dismissed for 

failure to state a claim upon which relief can be granted.6   

IV. The Moodys Cannot Recover On A Quantum Meruit Basis  

In their opposition, the Moodys argue for the first time that they are entitled to recover on 

a quantum meruit basis.  See Pl. Opp. at 15.  As an initial matter, the Moodys cannot amend their 

complaint through their opposition brief.  Further, their quantum meruit claim would fail even if 

it were properly pled.  In general, this Court does not possess jurisdiction over quantum meruit 

claims.  See Trauma Serv. Grp. v. United States, 104 F.3d 1321, 1324-25 (Fed. Cir. 1997).  

Nevertheless, “[w]here a benefit has been conferred by the contractor on the government in the 

form of goods or services, which it accepted, a contractor may recover at least on a quantum 

valebant or quantum meruit basis for the value of the conforming goods or services received by 

the government prior to the rescission of the contract for invalidity.”  Int’l Data Prod. Corp. v. 

United States, 492 F.3d 1317, 1325-26 (Fed. Cir. 2007) (quoting United Pac. Ins. Co. v. United 

States, 464 F.3d 1325, 1329–30 (Fed. Cir. 2006).  Here, the Moodys did not confer any benefit in 

the form of goods or services on the United States.  Rather, to the extent the Moodys conferred 

any benefits, those benefits were conferred on the Indian landowners.  Accordingly, the Moodys’ 

improperly pled quantum meruit argument is without merit.    

 

                                                 
     6  The Moodys also appear to argue that they had a cognizable Fifth Amendment property 
interest in their leases.  See Pl. Opp. at 15-19.  As demonstrated in our motion, the Moodys did 
not have express or implied-in-fact leases with the United States.  Nevertheless, even if the 
Moodys had leases with the United States (they did not), the breach of those leases would give 
rise to a breach remedy, not a takings remedy.  See Hughes Commc’ns Galaxy, Inc. v. United 
States, 271 F.3d 1060, 1070 (Fed. Cir. 2001) (citation omitted).   
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CONCLUSION 

For these reasons, and the ones set forth in our motion, we respectfully request that the 

Court grant our motion to dismiss for lack of subject-matter jurisdiction and failure to state a 

claim upon which relief can be granted.   

Respectfully submitted, 
 
       CHAD A. READLER 
                  Acting Assistant Attorney General         
  
       ROBERT E. KIRSCHMAN, JR.  
       Director 
 
       s/ Brian A. Mizoguchu  
       BRIAN A. MIZOGUCHI  
       Assistant Director 
OF COUNSEL:  
       s/ Joshua D. Schnell   
KARA PFISTER     JOSHUA D. SCHNELL 
Attorney-Adviser     Trial Attorney 
U.S. Department of the Interior   Commercial Litigation Branch 
Twin Cities Field Solicitor’s Office   Civil Division 
       United States Department of Justice 
       PO Box 480     
       Washington, D.C. 20044 
       Tel: (202) 616-0383 
       Fax: (202) 307-0972   
       joshua.d.schnell@usdoj.gov  
 
August 18, 2017                Attorneys for Defendant 
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