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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

 

 
             
        ) 
VERNON MOODY ET AL.,     ) 

        ) 

 Plaintiffs,      ) 

        ) No. 16-107C 

 v.       ) (Judge Damich) 

        ) 

THE UNITED STATES,     ) 

        ) 

 Defendant.      ) 

        ) 

 

DEFENDANT’S RENEWED MOTION TO DISMISS 

 

Pursuant to Rules 12(b)(1) and 12(b)(6) of the Rules of the United States Court of 

Federal Claims (RCFC), and the Court’s May 8, 2017 Order (ECF 28), defendant, the United 

States, respectfully requests that the Court dismiss Counts I, II, and III of the amended complaint 

for lack of subject matter jurisdiction and failure to state a claim upon which relief can be 

granted.1   

STATEMENT OF THE ISSUES 

(1) Whether this Court lacks subject matter jurisdiction to entertain the Moodys’ breach 

of agriculture lease claims because the United States is not a party to the leases.  

(2) Whether the Moodys have failed to state an oral and implied-in-fact contract claim 

upon which relief can be granted.  

(3) Whether the Moodys have failed to state a taking claim upon which relief can be 

granted.    

                                                 

     1  The United States is filing this motion in lieu of an answer to the plaintiffs’ complaint.  

Should the Court deny this motion, we respectfully request that the Court provide the 

Government with 14 days after any such denial to file an answer to the complaint.   
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STATEMENT OF THE CASE 

I. Nature Of The Case  

Plaintiffs, Vernon and Anita Moody, allege that the United States, acting through the 

Department of the Interior’s Bureau of Indian Affairs (BIA), breached five agricultural leases by 

cancelling the leases for failure to submit required payment, bonding, insurance, crop reports, 

and receipts.  In addition, the Moodys argue that the BIA breached an oral and implied-in-fact 

contract when the BIA ordered the Moodys to vacate the leased land.  Further, the Moodys claim 

that the Government’s allegedly unlawful cancellation of their leases constituted a taking under 

the Fifth Amendment of the United States Constitution.  Finally, the Moodys argue that the 

Government illegally exacted $43,465.64.2  As we demonstrate below, this Court does not 

possess jurisdiction to entertain the Moodys’ breach of contract claims because the agricultural 

leases were not contracts with the United States.  Further, the Moodys’ taking claim and oral and 

implied-in-fact contract claim should both be dismissed for failure to state a claim upon which 

relief can be granted.   

II. Statutory And Regulatory Framework 

The American Indian Agricultural Resources Management Act (AIARMA) authorizes 

the Secretary of the Interior “to take part in the management of Indian agricultural lands, with the 

participation of the beneficial owners of the land, in a manner consistent with the trust 

responsibility of the Secretary and with the objectives of the beneficial owners.”  25 U.S.C.        

§ 3702(2).  In section 3711(a) of AIARMA, Congress directed the Secretary to manage Indian 

                                                 

     2  Although we are not moving to dismiss the sparsely-pleaded exaction claim at this time, we 

respectfully request 14 days from the Court’s disposition of this motion to answer the exaction 

allegations so that we can tailor our answer to the Court’s ruling on this motion.   
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agricultural lands to achieve a number of objectives.  Id. at § 3711(a).   For example, section 

3711(a)(6) provides that the Secretary shall help Indian agricultural landowners to lease their 

agricultural lands for a reasonable annual return.  Id. at § 3711(a)(6).  Other objectives include 

helping Indian landowners to increase their agricultural production while implementing 

conservation and sustainability practices, and providing technical assistance, training, and 

education.  Id. at § 3711(a)(1)-(4).  When meeting these land management objectives, the 

Secretary must comply “with all tribal laws and ordinances, except in specific instances where 

such compliance would be contrary to the trust responsibility of the United States.”  Id. at  

§ 3712(a).  AIARMA, however, “does not constitute a waiver of the sovereign immunity of the 

United States, nor does it authorize tribal justice systems to review actions of the Secretary.”  Id. 

at § 3712(d). 

The Secretary of the Interior has delegated his responsibilities under AIARMA to the 

BIA, which has promulgated regulations governing agricultural leases on Indian lands.  See 25 

C.F.R. Part 162, subpart B (§§ 162.101-162.256).  With limited exceptions that do not apply 

here, these regulations require Indian Landowners to obtain approval from the BIA before 

granting agricultural leases on their lands.3  25 U.S.C. § 3715(a)-(b); 25 C.F.R. §§ 162.107; 

162.207; 162.214.  In general, the BIA will approve any lease that is in the best of an Indian 

landowner.4  See 25 C.F.R. § 162.214 (explaining BIA makes best interest determinations).  

                                                 

     3 “Indian lands” include “any tract in which any interest in the surface estate is owned by a 

tribe or individual Indian in trust or restricted status.”  25 C.F.R. § 162.101.  “Restricted status” 

includes “land the title to which is held by an individual Indian or a tribe and which can only be 

alienated or encumbered by the owner with the approval of the Secretary because of limitations 

contained in the conveyance instrument pursuant to federal law.”  Id.  

  

     4 An “Indian landowner” is “a tribe or individual Indian who owns an interest in Indian land 

in trust or restricted status.”  Id. at § 162.101; see also 25 U.S.C. § 3703(13) (defining “Indian 
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When reviewing a lease for approval, the BIA “will defer to the landowners’ determination that 

the lease is in their best interest, to the maximum extent possible.”  Id. at § 162.107(a).  Although 

agricultural leases on Indian lands are subject to the BIA’s approval, the BIA is not a party to the 

leases.  Rather, the regulations provide that a “lease” is “a written agreement between Indian 

landowners and a tenant or lessee, whereby the tenant or lessee is granted a right to possession of 

Indian land, for a specified purpose and duration.”5  Id. at § 162.101.   

In addition to approval authority, the BIA enforces the terms of agricultural leases on 

behalf of Indian landowners.  See Id. at §§ 162.247-162.256.  For example, after providing the 

required written notice and an opportunity to cure a violation, the BIA may cancel a lease or 

invoke other remedies contained within a given lease.  Id. at § 162.252.  In determining the 

appropriate remedy for a lease violation, the BIA will consult with Indian landowners as 

appropriate.  Id.  When the BIA cancels a lease, the agency must “send the tenant and its sureties 

a cancellation letter within five business days of that decision.”  Id. at § 162.252(c).  The letter 

must include the following:  (1) the grounds for the cancellation; (2) notice of any unpaid rent, 

interest, or late payment penalties due under the lease; (3) appeal rights under 25 C.F.R. Part 2; 

and (4) an order to vacate the property within 30 days unless a timely appeal is filed.  Id. at         

§ 162.252(c)(1)-(4).   The BIA treats a tenant’s possession of Indian land after a lease is 

cancelled as a trespass, and “will take action to recover possession on behalf of the Indian 

landowners, and pursue any additional remedies available under applicable law, including the 

assessment of civil penalties. . . .”  Id. at § 162.256. 

                                                 

landowner” as an Indian or Indian tribe that owns Indian land or “is the beneficiary of the trust 

under which such Indian land is held by the United States.”). 

 

     5 A “tenant” or “lessee” is “a person or entity who has acquired a legal right of possession to 

Indian land by a lease or permit under [25 C.F.R. Part 162].”  Id. at § 162.101. 
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Administrative appeals of the BIA’s actions related to agricultural leases are governed by 

25 C.F.R. Part 2.  Under those regulations, a tenant or Indian landowner may appeal decisions 

that adversely affects their interests.  25 C.F.R. § 2.3.  An administrative appeal must be filed 

within 30 days after a party receives notice of the administrative action being challenged.  Id. at 

§ 2.9(a).  When a tenant appeals a lease cancellation decision, “the tenant must continue to pay 

rent and comply with the other terms of the lease.”  Id at § 162.254.  Absent a timely appeal, the 

BIA’s action becomes final and effective when the 30-day appeal period expires.  Id. at § 2.6(b).  

After the exhaustion of applicable administrative remedies, the BIA’s final agency actions 

related to agricultural leases are subject to challenge in Federal district courts under the 

Administrative Procedure Act.  See 5 U.S.C. § 704; 25 C.F.R. § 2.6(a).      

III. Statement Of Facts6  

In June 2011, Vernon and Anita Moody entered into five agricultural leases with Oglala 

Sioux Indian landowners for land located on or near the Pine Ridge Indian Reservation in South 

Dakota.  Am. Compl. ¶ 5.7  These leases are identified as follows:  

• Lease 1:  1-00218-11-15, 152.42 acres, Pine Ridge Allotment, E 

1/2NW1/4 and Lots 1 and 2, Section 6, T. 35 N., R. 43 W., 6th 

P.M., Shannon County, S.D.   

 

• Lease 2:  1-T0561-11-15, 640 acres, Pine Ridge Allotment T561, 

Section 12, T. 37 N., R. 42 W., 6th P.M., Shannon County, S.D.   

 

• Lease 3:  1-TB367-12-16, 80 acres, 344 T 367 B, Section 20, T. 36 

N., R. 41 W., 6th P.M., Shannon County, S.D.   

 

                                                 

     6  For purposes of this motion only, unless otherwise indicated, the United States accepts as 

true the factual allegations set forth in the complaint.  Should the Court to deny this motion, we 

respectfully reserve the right to contest all factual allegations in the complaint.    

 

     7  “Am. Compl.” refers to the amended complaint filed with the Court in this case (ECF 17). 
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• Lease 4:  1-UNT19 11-15, 541.2 acres, 344 T 613A, 613B, 7616A, 

10289, 6159, 6159A, Shannon County, S.D.     

 

• Lease 5:  1-UNIT5 11-15, 437.5 acres, 344 T 3120, 3268A, 

2280A, 3280B, 3281, 3282, Shannon County, S.D.   

 

Id. at ¶ 6.  The first three leases were between Mr. Moody and the Oglala Sioux Indian 

landowners, while Leases 4 and 5 were between Mrs. Moody and the Indian landowners.  

Compl. at Ex. 1-5.8  Consistent with AIARMA and the agricultural leasing regulations, the BIA 

is not a party to the five leases.  Id.  For example, Lease 1 describes the parties as follows:   

THIS LEASE, made and entered into on this 1st day of June 2011 

by and between the Indian or Indians named below (the Secretary 

of the Interior acting for and on behalf of Indians), hereinafter 

called the LESSOR, and VERNON MOODY, 602 NORTH 

GREELY SCOTIA NE 68875 hereinafter called the LESSEE, in 

accordance with the provisions of existing law and the regulations 

(25 CFR 162) which, by reference, are made part hereof.     

 

Id. at Ex. 1; see also Leases 3-5, Id. at Ex. 3-5 (containing virtually identical language).   

Similarly a modification to Lease 2 provides as follows:  “It is hereby agreed by and between the 

Oglala Sioux Tribe (Lessors), and Vern Moody, 602 N. Greeley St., Scotia, NE 68875, (Lessee), 

that Lease No. 1-T0561-11-15, described as: All of section 12-37-42, is hereby MODIFIED as 

follows:”  Id. at Ex. 2.   

In their complaint, Mr. and Mrs. Moody claim that they made all of their lease payments 

in 2011.  Am. Compl. ¶ 8.   In 2012, however, the Moodys allege that there was confusion 

concerning the amount they owed the Indian landowners for the five leases.  Id. at ¶¶ 9-14.  In an 

attempt to resolve this alleged confusion, on February 27, 2013, Mr. Moody visited the BIA’s 

Pine Ridge office “to settle up” for the 2012 lease year.  Id. at ¶ 15.  During that visit, Mr. 

Moody says he was told by an unidentified BIA employee that the Moodys owed $43,465.64 for 

                                                 

     8 “Compl. Ex.” refers to the exhibits attached to plaintiffs’ original complaint (ECF 1).   
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the leases held by him and his wife.  Id.  The Moodys then claim that, the next day, February 28, 

they sent the BIA a personal check in the amount of $43,465.74.  Id. at ¶ 16.  At some point 

between April 10 and 15, 2013, however, the BIA returned this check to Mr. Moody and 

informed him that his payment needed to be in the form of a money order or cashier’s check.  Id. 

at ¶ 18; Compl. at Ex. 9.   

On April 18, 2013, the BIA notified Mr. Moody via letter that it was cancelling Leases 1 

and 2 for failure to submit payment and bonding.  Compl. at Ex. 12.  The complaint further 

states, on the same day, the BIA informed Mrs. Moody that it was cancelling Leases 4 and 5 for 

failure to submit bonding and crop insurance.  Id. at Ex. 13.  Both of these letters informed the 

Moodys that they could appeal the cancellations under 25 C.F.R. Part 2.  Id. at Ex. 12-13.  The 

Moodys, however, did not submit timely appeals of the four lease cancellations.      

The complaint next alleges that, on April 22, 2013, Mr. Moody provided a cashier’s 

check in amount of $43,465.64 to Robert Ecoffey, who was then the superintendent of the BIA’s 

Pine Ridge Agency.  Am. Compl. ¶ 19.  The complaint further alleges that Mr. Moody asked Mr. 

Ecoffey if he needed to appeal the cancellations.  Id. at ¶ 20.  According to the complaint, Mr. 

Ecoffey “advised that the leases were paid and that plaintiffs could proceed to farm the leases.”  

Id.  The complaint further states that Mr. Moody then asked Mr. Ecoffey to put this advice in 

writing, but that Mr. Ecoffey “indicated that nothing in writing was needed.”  Id.  

Based on Mr. Ecoffey’s alleged verbal advice to ignore the lease cancellations, the 

Moodys proceeded to farm the four leases identified in the April 18, 2013 cancellation notices.  

Id. at ¶ 21.  On June 3, 2013, however, the BIA informed the Moodys that their continued 

presence on the four cancelled leases constituted a trespass on Indian land.  Id. at ¶ 22.  Upon 

receiving the trespass notices, the complaint alleges that Mr. Moody went to the BIA’s Pine 
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Ridge Agency, where he spoke with Cleve Her Many Horses, who had replaced the recently 

retired Mr. Ecoffey as the agency’s superintendent at Pine Ridge.  Id. at ¶ 23.  According to the 

complaint, Mr. Her Many Horses told Mr. Moody that “plaintiffs should continue to farm and 

that their leases were current and paid.”  Id.  Further, a woman named Diane also allegedly told 

Mr. Moody that he should continue farming the four leases.  Id. at ¶ 24.   

The Moodys’ complaint does not include or reference any documentation of this alleged 

guidance from the BIA, and, at some point shortly after June 3, 2013, Mr. Her Many Horses 

instructed the Moodys to vacate the cancelled leases.  Id. at ¶ 25. 

On July 9, 2013, the BIA informed Mr. Moody that it was cancelling Lease 2, which is 

the fifth lease at issue in this litigation.  Id.  at ¶ 26; Compl. at Ex. 15.  The BIA cancelled this 

lease for failure to submit required bonding, crop reports, and negotiable warehouse receipts.  Id.   

The Moodys filed their complaint in this Court on January 21, 2016.  In their complaint, 

the Moodys allege that they are entitled to approximately $1,500,000 in damages for the 

cancellation of the five agricultural leases.  Am. Compl. ¶¶ 27-30.   

SUMMARY OF THE ARGUMENT 

 In their complaint, the Moodys allege that the BIA’s cancellation of their agricultural 

leases constituted a breach of contract.  The agricultural leases, however, were not contracts 

between the Moodys and the United States.  Instead, they were contracts between the Moodys 

and the Indian landowners.  This Court only possesses jurisdiction over express or implied 

contracts with the United States.  Because the Moodys did not contract with the United States, 

this Court does not possess jurisdiction to entertain their breach claims.    

In addition, the Moody’s oral and implied-in-fact contract claims should be dismissed 

under RCFC 12(b)(6) for three reasons.  First, the Moodys’ express written agricultural leases 
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preclude the existence of oral contracts for those same leases.  Second, even if the oral leases 

were not precluded and BIA officials had attempted to form oral and implied-in-fact contracts, 

which we dispute, those officials did not have authority to grant oral leases.  Third, the BIA’s 

regulations prohibit oral leases, instead requiring that leases for Indian lands must be in writing. 

Finally, the Moodys’ taking claim should be dismissed under RCFC 12(b)(6) because it is 

based on the Moodys’ allegations that the BIA unlawfully cancelled their agricultural leases.  A 

claim of unlawful Government action, however, cannot support a taking claim.  Rather, a taking 

claim must be based on lawful Governmental action that purportedly resulted in the taking of a 

plaintiff’s valid property interest.    

ARGUMENT 

 

I. Legal Standards  

Subject matter jurisdiction is a threshold requirement that must be determined at the 

outset of a case.  Dow Jones & Co., Inc. v. Ablaise Ltd., 606 F.3d 1338, 1348 (Fed. Cir. 2010).  

When considering a motion to dismiss for lack of subject matter jurisdiction, the Court will 

“normally consider the facts alleged in the complaint to be true and correct.”  Reynolds v. Army 

& Air Force Exch. Serv., 846 F.2d 746, 747 (Fed. Cir. 1988) (citing Scheuer v. Rhodes, 416 U.S. 

232, 236 (1974)).  However, the plaintiff bears the burden of establishing jurisdiction by a 

preponderance of the evidence,  Taylor v. United States, 303 F.3d 1357, 1359 (Fed. Cir. 2002), 

and the Court may review evidence extrinsic to the pleadings.  Cedars-Sinai Med. Ctr. v. 

Watkins, 11 F.3d 1573, 1584 (Fed. Cir. 1993).  “If the court determines at any time that it lacks 

subject-matter jurisdiction, the court must dismiss the action.”   RCFC 12(h)(3). 

A complaint should be dismissed under RCFC 12(b)(6) “when the facts asserted by the 

claimant do not entitle him to a legal remedy.”  Lindsay v. United States, 295 F.3d 1252, 1257 
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(Fed. Cir. 2002).  When considering a motion to dismiss under this rule, “the allegations of the 

complaint should be construed favorably to the pleader.”  Scheuer v. Rhodes, 416 U.S. 232, 236 

(1974).  “[W]hen the allegations in a complaint, however true, could not raise a claim of 

entitlement to relief,” dismissal is warranted under RCFC 12(b)(6).  Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 558, (2007).  To survive a motion to dismiss for failure to state a claim, 

a complaint must contain “more than labels and conclusions, and a formulaic recitation of the 

elements of a cause of action will not do.”  Id. at 555.  While a complaint is not required to 

contain detailed factual allegations, it must provide “enough facts to state a claim to relief that is 

plausible on its face.”  Id. at 570.  In order to meet the requirement of facial plausibility, the 

plaintiff must plead “factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  

Under RCFC 12(d), the Court may rely upon undisputed documents attached as exhibits to a 

complaint without converting a motion to dismiss to a motion for summary judgment.  See Akins 

v. United States, 82 Fed. Cl. 619, 622 (2008); RCFC 10(c). 

II. This Court Does Not Possess Jurisdiction Over the Moodys’ Breach of Contract 

Claims Because The Agricultural Leases Were Not Contracts With the United States  

 

This Court does not possess jurisdiction over the Moodys’ breach of contract claims 

because the five agricultural leases were not contracts with the United States.  Instead, the leases 

expressly provided that they were contracts between the Moodys and the Oglala Sioux Indian 

landowners.  Compl. at Ex 1-5.  Further, all five leases incorporated the BIA’s agricultural 

leasing regulations, which define an agricultural lease as “a written agreement between Indian 

landowners and a tenant or lessee, whereby the tenant or lessee is granted a right to possession of 

Indian land, for a specified purpose and duration.”  25 C.F.R. § 162.101 (emphasis added).   

Case 1:16-cv-00107-EJD   Document 32   Filed 06/28/17   Page 17 of 27



11 

 

Pursuant to the Tucker Act, this Court only possesses jurisdiction over express or implied 

contracts with the United States.  See 28 U.S.C. § 1491(a)(1).  “In other words, there must be 

privity of contract between the plaintiff and the United States.”  Cienega Gardens v. United 

States, 194 F.3d 1231, 1239 (Fed. Cir. 1998) (citing Erickson Air Crane Co. v. United States, 

731 F.2d 810, 813 (Fed. Cir. 1984) (“The government consents to be sued only by those with 

whom it has privity of contract.”).  Here, there is no jurisdiction because there is no privity of 

contract between the Moodys and the United States.       

 The conclusion that the Court lacks jurisdiction to entertain the Moodys’ complaint is 

mandated by the Court’s conclusion that jurisdiction was lacking in O’Bryan v. United States, a 

case involving claims that the BIA unlawfully cancelled permits to graze cattle on the Pine Ridge 

Indian Reservation.  93 Fed. Cl. 57, 59 (2010), aff’d 417 Fed. App’x. 979 (Fed. Cir. 2011).  The 

BIA’s administration of grazing permits on Indian lands is not meaningfully distinguishable from 

the BIA’s administration of agricultural leases on Indian lands.  For example, grazing permits 

and agriculture leases are both subject to the provisions of AIARMA.  Id. at 63.  In addition, the 

BIA approves and administers grazing permits and agricultural leases on behalf of Indian 

landowners.  See Id. at 63-64; 25 C.F.R. Part 162, subpart B.  Further, the grazing regulations 

define “permit” to mean “a written agreement between Indian landowners and a permittee, 

whereby the permittee is granted a revocable privilege to use Indian land or Government land, 

for a specified purpose.”  25 C.F.R. § 166.4 (emphasis added).   

In O’Bryan, the Court granted the Government’s motion to dismiss Mr. O’Bryan’s breach 

of contract claims for lack of jurisdiction, holding “that the permits are contracts with the Indian 

landowners and not with the United States.”  O’Bryan, 93 Fed. Cl. at 63.  In reaching its holding, 

the Court emphasized that “both AIARMA and the grazing regulations are grounded on the trust 
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responsibilities of the United States for the management of Indian land and resources.”  Id. at 64.  

The Court accordingly concluded that the United States “cannot be understood as acting for its 

own account in approving and administering the grazing permits, but must instead be seen as 

acting in its role as trustee for the Indians.”  Id.  Further, the Court explained that its holding was 

consistent with the plain language of the permits, which expressly provided that the permits were 

between Mr. O’Bryan and the Indian landowners.  Id.   

The holding in O’Bryan is fully consistent with numerous other decisions from this 

Court.  For example, in Saguaro Chevrolet, Inc. v. United States, the Court held that the 

Secretary of the Interior’s approval of a lease for land held in trust and restricted status did not 

establish privity of contract between the United States and the tenant.  77 Fed. Cl. 572, 582 

(2007).  See also McNabb v. United States, 54 Fed. Cl. 759 (2002); Demontiney v. United States, 

54 Fed. Cl. 780 (2002), aff’d, 81 F. App’x 356 (Fed. Cir. 2003); Sucesion J. Serralles. Inc. v. 

United States, 46 Fed. Cl. 773 (2000); Warr v. United States, 46 Fed. Cl. 343 (2000); Navajo 

Nation v. United States, 46 Fed. Cl. 217 (2000). Rev’d on other grounds, 263 F.3d 1325 (Fed. 

Cir. 2001), rev’d, 537 U.S. 488 (2003).   

 The Supreme Court has also ruled in a manner fully supportive of our current motion.  In 

United States v. Algoma Lumber Company, the Secretary of the Interior approved a contract for 

the sale of timber between the Klamath Indian tribe and Algoma Lumber.  305 U.S. 415, 417 

(1939).  Algoma Lumber claimed that it had overpaid for the timber and brought a breach of 

contract claim against the United States to recover the alleged overpayments.  Id.  The Court 

rejected Algoma Lumber’s claim, concluding that the Secretary’s approval of the contract did not 

create privity of contract between Algoma and the United States.  Id. at 422.  The Court 

explained that the Government’s supervisory role in the execution of contracts involving Indians 
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is “consistent with the exercise of its function as protector of the Indians without the assumption 

by the United States of any obligation to the purchasers of the timber, and no implied obligation 

on its part arises from the performance of that function.”  Id.  See also Poafpybitty v. Skelly Oil 

Co., 390 U.S. 365, 372 (1968) (holding that, although approval by the Secretary is required for 

the leasing of allotted land for mining purposes, the Secretary “is not the lessor and he cannot 

grant the lease on his own authority”). 

 Similarly, in Sangre de Cristo Development Company v. United States, the United States 

Court of Appeals for the Tenth Circuit considered whether the Government was a party to a lease 

between a developer and the Tesuque Indian Pueblo tribe.  932 F.2d 891, 893 (10th Cir. 1991).  

In Sangre de Cristo, the Department of the Interior was required to approve the lease pursuant to 

25 U.S.C. § 415(a), and the tribe alleged that the agency’s subsequent cancellation of the lease 

constituted a breach of contract.  Id. at 893-95.  In rejecting the tribe’s claim, the court of held 

that the United States, irrespective of its approval authority, was not a party to the lease.  Id. at 

895.  The court explained as follows:   

The United States was involved only because its approval was 

required under 25 U.S.C. § 415(a).  Nowhere in § 415 does 

Congress indicate that the United States is to act as a party to a 

lease contract between an Indian tribe and a lessee. Section 415 is 

no different than many other federal statutes that require federal 

approval of private agreements. We reject the argument that such 

statutes render the United States a party to agreements reached 

between private contracting parties merely because its approval is 

required before the agreements become effective.      

 

 Id.  Thus, the court concluded that “the United States is not liable to third parties when it 

contracts with them on behalf of Indian tribes.”  Id. (citing United States v. Algoma Lumber, 305 

U.S. 415, 423 (1939)).  
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  Here, the United States is not a party to the agricultural leases entered into by the 

Moodys and the Oglala Sioux Indian landowners.  Rather, the leases were approved and 

administered by the BIA on behalf of the Indian landowners.  Accordingly, this Court does not 

possess jurisdiction to entertain the Moodys’ breach of contract claims.9    

III. The Moodys’ Oral And Implied-In-Fact Contract Claims Should Be Dismissed Under 

RCFC 12(b)(6) For Failure To State A Claim Upon Which Relief Can Be Granted    

 

The Moodys’ oral and implied-in-fact contract claims should be dismissed under RCFC 

12(b)(6) because they have failed to state a claim upon which relief can be granted.   

A. The Requirements For An Oral And Implied-In-Fact Contract With The Government  

To establish an express or implied-in-fact contract with the Government, the Moodys 

must demonstrate the following:  (1) mutuality of intent to contract; (2) consideration; (3) lack of 

ambiguity in the offer and acceptance; and (4) the representative whose conduct is relied on had 

actual authority to bind the United States.  See Flexfab, LLC v. United States, 424 F.3d 1254, 

1258 (Fed. Cir. 2005); Trauma Serv. Grp. v. United States, 104 F.3d 1321, 1325 (Fed. Cir. 

1997).  With regards to authority, the Government “is not bound by the acts of its agents beyond 

the scope of their actual authority.” Harbert/Lummus Agrifuels Projects v. United States, 142 

F.3d 1429, 1432 (Fed. Cir. 1998).  Further, “anyone entering into an arrangement with the 

Government takes the risk of having accurately ascertained that he who purports to act for the 

Government stays within the bounds of his authority.”  Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 

380, 384 (1947); see also City of El Centro v. United States, 922 F.2d 816, 820 (Fed. Cir. 1990).   

                                                 

     9  To the extent the Moodys are challenging the BIA’s administration of their leases, this 

Court lacks jurisdiction because that challenge is subject to the administrative appeal regulations, 

25 C.F.R. Part 2, and the Administrative Procedure Act, 5 U.S.C. § 704.      
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Although the requirements for express and implied-in-fact contracts are the same, an 

“implied-in-fact contract is one founded upon a meeting of minds and ‘is inferred, as a fact, from 

the conduct of the parties showing, in the light of the surrounding circumstances, their tacit 

understanding.’”  Hanlin v. United States, 316 F.3d 1325, 1328 (Fed. Cir. 2003) (quoting Balt. & 

Ohio R.R. v. United States, 261 U.S. 592, 597 (1923).  Further, “[i]t is well settled that the 

existence of an express contract precludes the existence of an implied-in-fact contract dealing 

with the same subject matter.”  Schism v. United States, 316 F.3d 1259, 1278 (Fed. Cir. 2002); 

see also Trauma Serv. Grp., 104 F.3d at 1326; Atlas Corp. v. United States, 895 F.2d 745, 754-

55 (Fed. Cir. 1990).  “This rule applies equally to an implied-in-fact contract that is claimed to 

have arisen before an anticipated express contract, simultaneously with the execution of the 

express contract, or after the express contract has been formed.”  Pew Forest Products v. United 

States, 105 Fed. Cl. 59, 66 (2012) (citing Bank of Guam v. United States, 578 F.3d 1318, 1329 

(Fed. Cir. 2009) (other citations omitted). 

B. The Moodys’ Express Leases Preclude The Existence Of Oral And  

Implied-In-Fact Contracts Dealing With The Same Subject Matter As The Leases  

 

In their complaint, the Moodys allege the existence of five written leases with the BIA.  

Am. Comp. ¶¶ 5-6.   As explained above, these leases are actually contracts between the Moodys 

and the Oglala Sioux Indian landowners.  Nevertheless, the existence of these leases precludes 

the Moodys’ purported oral and implied-in-fact contracts dealing with the same subject matter.  

See Schism v. United States, 316 F.3d at 1278.  The fact that the BIA is not a party to the written 

leases is not significant because the alleged oral and implied-in-fact contracts include the same 

terms and cover the same parcels of property as the written leases.   

In their complaint, the Moodys assert that their oral and implied-in-fact contracts were 

formed on April 23, 2013, after Mr. Ecoffey allegedly told them “that the leases were paid and 
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that plaintiffs could proceed to farm the leases.”  Am. Compl. ¶ 20.  On April 23, however, all 

five written leases were still in effect.  Specifically, although the Moodys had received notices of 

four lease cancellations on April 18, 2013, those cancellations were not final until 30 days later, 

which is when the Moodys’ time to administratively appeal the cancellations expired.  See 25 

C.F.R. 162.254 (“A cancellation decision involving an agricultural lease will not be effective 

until 30 days after the tenant receives a cancellation letter from us.”).  Further, the BIA did not 

issue a cancellation notice for the Moodys’ fifth lease until July 9, 2013, which is well after the 

alleged formation of the implied-in-fact contracts.  See Am. Compl. ¶ 26; Compl. at Ex. 15.  

Given the existence of the five written leases, the Moodys are precluded from arguing that they 

had oral and implied-in-fact contracts dealing with the same subject matter as the leases.  See 

Trauma Serv. Grp., 104 F.3d at 1326.  Therefore, they have failed to state a claim upon which 

relief can be granted.     

In their response, we anticipate that the Moodys may argue that their alleged 

conversations in June 2013 with Mr. Her Many Horses and Diane also created oral and implied-

in-fact contracts separate from the ones purportedly created by Mr. Ecoffey.  See Am. Comp.     

¶¶ 23-24.  The complaint’s factual allegations, however, do not support this argument.  Instead, 

the complaint alleges that Mr. Her Many Horses simply said “he was going to follow the 

previous decision of Robert Ecoffey that plaintiffs should continue to farm and that their leases 

were current and paid.”  Id. at ¶ 23.  Similarly, Diane is merely alleged to have “indicated that 

[the Moodys] did not have any cancellation notices so plaintiffs should continue to farm the 

leases.”  Id. at ¶ 24.   Neither of these alleged statements is sufficient to support a plausible claim 

of new contracts, with the Government as a party, because the statements do not demonstrate 

intent to contract, consideration, or offer and acceptance.  See Flexfab, LLC v. United States, 424 
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F.3d 1254, 1258 (Fed. Cir. 2005).  Further, as established below, neither Mr. Her Many Horses 

nor Diane possessed the requisite authority to contractually bind the Government.   

C. The BIA Lacks Authority To Grant Leases On Behalf Of Indian Landowners  

The Moodys oral and implied-in-fact contract claims also fail because, with limited 

exceptions that do not apply here, the BIA does not possess authority to grant leases on behalf of 

Indian landowners.  Instead, only Indian Landowners can grant such leases.  Therefore, Mr. 

Ecoffey, Mr. Her Many Horses, and Diane lacked authority to grant the alleged oral and implied-

in-fact leases.  

The BIA’s regulations make clear that Tribes and other Indian landowners retain sole 

authority to lease their land:  “Tribes grant leases of tribally-owned agricultural land, including 

any tribally-owned undivided interest(s) in a fractionated tract, subject to our approval.”  25 

C.F.R.  § 162.207(a) (emphasis added); see also id. at § 162.207(b)-(c).  This regulation is 

consistent with 25 U.S.C. § 415(a), which provides as follows:  “Any restricted Indian lands, 

whether tribally, or individually owned, may be leased by the Indian owners, with the approval 

of the Secretary . . . .”  See also Id. at § 3715.  Thus, the BIA’s role is limited to approving leases 

that are granted by Indian landowners, and the Moodys have not alleged that any of the limited 

exceptions to this rule apply to their leases.  See 25 C.F.R. § 162.209.10  In any event, neither Mr. 

                                                 

     10  The BIA may grant agricultural leases on behalf of “(1) Individuals who are found to be 

non compos mentis . . .; (2) Orphaned minors; (3) The undetermined heirs and devisees of 

deceased Indian owners; (4) Individuals who have given us a written power of attorney to lease 

their land; (5) Individuals whose whereabouts are unknown . . .; and (6) The individual Indian 

landowners of fractionated Indian land, when necessary to protect the interests of the individual 

Indian landowners.”  25 C.F.R. § 162.209(a)(1)-(6).  Further, the BIA may grant leases in certain 

circumstances when land is not being used.  Id. at § 162.209(b).   
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Ecoffey, Mr. Her Many Horses, nor Diane possessed actual authority to make the Government a 

party to the leases, as alleged by the Moodys.   

 Here, even if Mr. Ecoffey, Mr. Her Many Horses, or Diane had attempted to enter into 

oral and implied-in-fact leases with the Moodys, with the Government as a party, which we 

dispute, those individuals did not possess the authority enter into such leases.  Therefore, the 

Government is not bound by their alleged actions, and the oral and implied-in-fact contract 

claims should be dismissed.   

D. The BIA’s Regulations Prohibit Oral Leases  

The Moodys’ oral and implied-in-fact contract claims should also be dismissed because 

the BIA’s regulations prohibit oral leases.  Specifically, the regulations define a “Lease” as       

“a written agreement between Indian landowners and a tenant or lessee . . . .”  Id. at § 162.101 

(emphasis added).  The regulations also provide that the BIA will only approve a lease after, 

among other things, “[r]eview[ing] the lease and supporting documents.”  Id. at § 162.214(a)(1).  

In addition, agricultural leases “must be recorded in [the BIA’s] Land Titles and Records Office 

with jurisdiction over the land.”  Id. at § 162.217(a)(1).  Further, the regulations contain a 

number of required terms and conditions that must be included in agricultural leases.  See 

generally id. at §§ 162.218-162.240.  Finally, even assuming for the sake of argument that the 

Indian landowners wanted to grant oral leases to the Moodys, which the Moodys have not 

alleged, the BIA may not approve a lease until it “determine[s] in writing that the lease is in the 

best interest of the Indian landowners.”  Id. at 162.214(a).  Here, the BIA made no such written 

determination.  In short, the regulations prohibit oral leases.  Thus, the Moodys have failed to 

state oral and implied-in-fact contract claims upon which relief can be granted.      
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IV. The Moodys’ Taking Claim Should Be Dismissed Under RCFC  

12(b)(6) For Failure To State A Claim Upon Which Relief Can Be Granted 

 

The Moodys’ complaint fails to allege a taking claim upon which relief can be granted 

because their claim is based on allegations that the Government violated its regulations.  See, 

e.g., Am. Comp. ¶ 32 (“After the investment had been made and farming began, plaintiffs and 

their property were removed, contrary to applicable regulations, from the leases . . . .”) (emphasis 

added).  However, “an uncompensated taking and an unlawful government action constitute ‘two 

separate wrongs that give rise to two separate causes of action.”  Rith Energy, Inc. v. United 

States, 247 F.3d 1355, 1365 (Fed. Cir. 2001) (quoting Del–Rio Drilling Programs, Inc. v. United 

States, 146 F.3d 1358, 1364 (Fed. Cir. 1998)).  “‘[T]o the extent that [a] plaintiff claims it is 

entitled to prevail because the agency acted in violation of a statute or regulation,’ [the] plaintiff 

does not have the ‘right to litigate that issue in a takings action rather than in the congressionally 

mandated administrative review proceeding.’”  Normandy Apartments, Ltd. v. United States, 116 

Fed. Cl. 431, 439 (2014) (quoting Del–Rio, 146 F.3d at 1366 (emphasis in original).  Put simply, 

the Moodys may only pursue a taking claim in this Court by “proceed[ing] on the assumption 

that the administrative action was both authorized and lawful.”  Id.  (internal quotation marks 

omitted).  The Moodys’ amended complaint, however, alleges that the BIA committed an 

“unlawful termination and breach of lease agreements.”  Am. Compl. ¶1; see also Id. at ¶¶ 4, 30, 

32.  Because the Moodys “allege[] that the government violated a regulation, rather than that a 

lawful statute or regulation effectuated a takings of [their] property, the complaint fails to state a 

plausible takings claim, and the claim must be dismissed.”  Davis v. United States, 123 Fed. Cl. 

235, 243 (2015).     
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CONCLUSION 

For these reasons, we respectfully request that the Court grant our motion to dismiss 

Counts I, II, and III of the Moodys’ amended complaint.  
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