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Introduction 

 Petitioner Patrick Wayne Murphy was tried and convicted of  murder in 

Oklahoma state court. On August 8, 2017, a panel of  this Court held that the 

boundaries of  the Muscogee (Creek) Nation (“Creek Nation”) were never 

disestablished and thus all land within those boundaries is “Indian country” 

within the meaning of  18 U.S.C. § 1151(a). Panel Op. at 126. Based on that 

holding, the panel concluded that the State of  Oklahoma lacked jurisdiction to 

try Mr. Murphy and directed the district court to vacate his conviction and 

sentence. Id. The panel’s decision means that Oklahoma would henceforth lack 

criminal law enforcement jurisdiction over a substantial part of  eastern 

Oklahoma. Because the panel erred, and because this is an issue of  exceptional 

importance, the State’s petition for rehearing should be granted. 

 The panel failed to distinguish the unique circumstances presented by the 

Creek Nation and eastern Oklahoma from those presented in Supreme Court 

cases addressing reservation disestablishment. Those cases ordinarily turn on 

the interpretation of  a single statute to determine whether Congress intended 

to change the boundaries of  the reservation or merely open part of  it to non-

Indian settlement. See, e.g., Solem v. Bartlett, 465 U.S. 463 (1984); South Dakota v. 

Yankton Sioux Tribe, 522 U.S. 329, 343 (1998). But the present case is different. 

Here, Congress was focused on a single, unique goal—to create an entirely new 

State—but it pursued that goal through a series of  statutes that sought to 

dismantle the Tribe, abolish its government and disestablish its national 
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territory, and assimilate its members into the citizenry of  the new State of  

Oklahoma. The panel erred by failing to construe these statutes—in particular, 

the 1901 statute approving an agreement with the Creeks—in light of  that 

transformation. 

 This is an issue of  exceptional importance because, inter alia, the panel’s 

decision, if  allowed to stand, would have significant and wide-ranging 

implications for law enforcement. For nearly a century, both the State and the 

United States have operated on the understanding that the State has 

jurisdiction to try offenses committed by Indians on unrestricted fee lands 

within the original boundaries of  the Creek Nation. The United States and the 

Creek Nation, in contrast, have not exercised law enforcement authority over 

such offenses. 

 Absent correction through rehearing, the panel’s decision would obligate 

the United States to assume significant new law enforcement responsibilities 

within the original boundaries of  the Creek Nation, sharply straining federal 

prosecutorial, defense, and law enforcement resources. We estimate that the 

United States could be required to investigate and prosecute hundreds (or even 

more than a thousand) new cases every year, increasing its caseload by a factor 

of  ten or more. Neither the local United States Attorneys nor the FBI field 

offices currently have the resources to fulfill these new obligations; the FBI in 

particular has the equivalent of  just seven agents for all of  eastern Oklahoma. 

The panel’s decision would also drastically increase the caseloads in the federal 

courts, including this Court. Indeed, all of  the new prosecutions brought by the 
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United States would have to be heard by the single full-time federal district 

court judge who sits in the Eastern District of  Oklahoma.1  

 The panel’s reasoning may also apply to the original territories of  the 

other of  the Five Tribes, causing a sea change in law enforcement in nearly all 

of  eastern Oklahoma. It may also have implications for the application of  state 

taxes and other measures to Indians within that area. Because of  these 

potentially disruptive effects, we also ask the Court, if  it grants rehearing en 

banc, to vacate the panel’s decision to preserve the status quo during the course 

of  the Court’s deliberations. See 10th Cir. R. 35.6. 

Argument 

The Creek Nation’s territory was disestablished by allotment of the Nation’s 
land and fundamental curtailment of its authority. 

 Under the three-part test set out in Solem for determining whether a 

reservation has been disestablished, a court looks to (1) the “statutory language 

used”; (2) the “events surrounding the passage of ” the statute; and (3) “[t]o a 

lesser extent, . . . events that occurred after the passage of ” the statute. 465 U.S. 

at 469–72. As explained below, applying that standard here, the panel erred. 

                                          
1 The State reasonably observes that “[p]otentially every state conviction 
involving tribal members in the entire eastern half  of  the State will be 
challenged,” resulting in “thousands of  petitions for habeas corpus” before that 
same single federal judge. Petition at 2. Whether the panel’s decision (if  it 
stands) would apply retroactively to invalidate those convictions is an open 
question, given that the panel’s discussion of  the issue was dictum in light of  
the State’s failure to argue non-retroactivity as to Murphy himself. See Panel 
Op. at 52-53 n.36; cf. United States v. Cuch, 79 F.3d 987, 995 (10th Cir. 1996) 
(denying petition for habeas corpus on the grounds that Hagen v. Utah, 510 U.S. 
399 (1994), applied only prospectively and did not disturb existing federal 
convictions). But that uncertainty is an additional reason to grant rehearing. 
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A. The statutory language shows that Congress intended to 
disestablish the original territory of the Creek Nation. 

 The first part of  the Solem test is also the “most probative,” namely, “the 

statutory language used to open the Indian lands.” 465 U.S. at 470. But unlike 

Solem, this case does not turn on the interpretation of  a single “surplus lands” 

statute standing alone. Rather, this case turns on a series of  statutes enacted by 

Congress starting in 1893 and ending in 1907 with Oklahoma statehood, with 

particular emphasis on the 1901 Act. As this Court and others have long 

recognized, these statutes were unique to Oklahoma and the Five Tribes and 

require special attention. See, e.g., Indian County, USA v. Oklahoma, 829 F.2d 

967, 970 (10th Cir. 1987) (acknowledging the “unique history of  relations 

between the United States and the ‘Five Civilized Tribes’ in the former ‘Indian 

Territory’ ”); Felix S. Cohen, Handbook of  Federal Indian Law 425 (1st ed. 1942) 

(noting that “Oklahoma Indians, or certain groups thereof, are excluded from 

the scope of  . . . statutes and legal principles” generally applicable to other 

Indians). Through these statutes, Congress abolished the Tribe’s courts, 

extended state law over the original territory of  the Creek Nation, provided for 

the allotment of  almost all of  its communal lands, and set a deadline for the 

final dissolution of  the Creek government, providing for eventual distribution 

of  tribal funds to individual Indians. Congress’s intent was not simply to open 

the Creek lands to non-Indian settlement, but also to disestablish the Creek 

Nation’s original domain as such by substituting individual tenure for tribal 
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tenure and clearing the way for the creation of  a new State that would 

encompass the former domains of  the Five Tribes. 

1. The statutory language from 1893 to 1901. 

 During this period, Congress enacted an escalating series of  measures to 

force the Creek Nation to agree not just to the allotment of  its tribal lands, but 

also to the surrender of  nearly all aspects of  its sovereignty. In 1893, Congress 

appointed the “Dawes Commission” and authorized it to reach an agreement 

with the Creek (and the other of  the Five Tribes) necessary to “enable the 

ultimate creation of  a Territory of  the United States [in the Indian Territory] 

with a view to the admission of  the same as a state in the Union.” Act of  Mar. 

3, 1893, § 16, 27 Stat. 612, 645–46. Congress ordered the Commission to 

persuade the Tribes to agree to “the extinguishment of ” their “tribal title” to 

their lands, “either by cession . . . or by the allotment . . . in severalty.” Id. At 

the time, Congress believed that these negotiations were necessary due to the 

unique tenure by which the Creek Nation (and the other of  the Five Tribes) 

held their territory: unlike many other Tribes (including the Tribes addressed in 

the other surplus lands act cases), the Creek Nation did not hold its territory as 

a traditional reservation, but rather in fee. Woodward v. DeGraffenried, 238 U.S. 

284, 293–94 (1915) (noting that the Creek Nation held its lands “under letters 

patent . . ., vesting title in them as a tribe . . . .”). Thus, Congress—at least at 

first—believed that it was necessary to “obtain the consent of  the [Creek 
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Nation] to the overthrow of  the communal system of  land ownership.” Id. at 

294. 

 The Creek Nation was reluctant to negotiate, however, and by 1896, 

Congress, concerned about the many non-Indians settling in the Indian 

Territory, declared that it was “the duty of  the United States to establish a 

government in the Indian Territory.” Act of  June 10, 1896, ch. 398, 29 Stat. 

321, 340 (1896). This was necessary, Congress further declared, to “rectify the 

many inequalities and discriminations now existing in said Territory and afford 

needful protection to the lives and property of  all citizens and residents 

thereof.” Id. To further these goals and facilitate allotment, Congress took the 

extraordinary step of  authorizing the Dawes Commission—not the Creek 

Nation itself—to determine citizenship in the Creek Nation. Id., 29 Stat. at 

339–40.  

 In 1897, Congress brought the Indians in the Indian Territory under the 

same jurisdictional and substantive laws that applied to non-Indians in the 

Territory. It made the laws of  the United States and Arkansas then in force in 

the Indian Territory applicable to “all persons therein, irrespective of  race.” 

Indian Department Appropriations Act of  1897, ch. 3, § 1, 30 Stat. 62, 83. 

And it gave the United States courts the “exclusive jurisdiction” to try “all civil 

causes in law and equity” and “all criminal causes” for the punishment of  

offenses by “any persons” in the Indian Territory. Id.  

 In 1898, Congress passed the Curtis Act, which required the Dawes 

Commission to force allotment onto the Tribe if  the Tribe would not agree. 
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Ch. 517, §§ 11, 29, 30 Stat. 495, 497–98, 505, (1898). The Act also abolished 

all tribal courts in the Indian Territory, id. § 28, 30 Stat. at 504–05, and put an 

end to the enforcement of  tribal law in United States courts in the Territory, id. 

§ 26, 30 Stat. 504. 

2. The language of the 1901 Original Creek Agreement. 

 In 1901, the Creek Nation entered into a comprehensive agreement that 

provided for termination of  the Nation’s government, the disposal of  its lands, 

and the creation of  a new State. Act of  Mar. 1, 1901, ch. 676, 31 Stat. 861. 

Although all of  the statutes discussed in this brief  are relevant under Solem, this 

agreement—the 1901 Original Creek Agreement, ratified by the Creek Nation 

and Congress—is the most important. In that Agreement, the Creek Nation 

agreed to the allotment of  almost all of  its tribal lands. Ch. 676, §§ 3, 6, 31 

Stat. at 862–63. The Creek Nation also agreed that the issuance of  a deed by 

its principal chief  would convey to the allottee “all right, title, and interest of  

the Creek Nation.” Id. § 23, 31 Stat. at 867–68. And approval by the Secretary 

would likewise relinquish “all the right, title, and interest of  the United States” 

in these lands, including its reversionary interest. Id. 

 The Agreement provided that the “tribal government of  the Creek 

Nation shall not continue longer than [March 4, 1906], subject to such further 

legislation as Congress may deem proper.” Id. § 46, 31 Stat. at 872. In the 

period before such final dissolution, the Agreement substantially diminished 

the power of  the tribal government by providing that no “act, ordinance, or 
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resolution” of  the Creek Nation would be effective until approved by the 

President of  the United States. Id. § 42, 31 Stat. at 872. These terms 

demonstrate that the Act expressly provided for, and both Congress and the 

Creek intended, an expeditious end to communal lands as well as tribal 

jurisdiction over allotments, leaving jurisdiction and governance in the hands 

of  the Territory or the new State. The result was that the vast majority of  the 

Creek’s national domain was broken up and replaced by individual allotted 

tracts. See Woodward, 238 U.S. at 285 (describing an allotment as “formerly part 

of  the domain of  the Creek Nation in the Indian Territory”); Marlin v. Lewallen, 

276 U.S. 58, 63 (1928) (observing that the 1901 and 1902 Acts “embodied an 

elaborate plan for terminating the tribal relation and converting the tribal 

ownership into individual ownership”). 

3. The statutory language from 1901 until Oklahoma 
statehood in 1907. 

 In 1901, Congress made every Indian in the Indian Territory a citizen of  

the United States. Act of  Mar. 3, 1901, ch. 868, 31 Stat. 1447.  

 In 1902, Congress and the Creek Nation executed a supplemental 

allotment agreement. Act of  June 30, 1902, ch. 1323, 32 Stat. 500. That 

agreement required any funds remaining after the “dissolution of  the Creek 

tribal government” to be paid out per capita to its citizens. Id. § 14, 32 Stat. at 

503. And it extended Arkansas law over the descent and distribution of  

allotments. Id. § 6, 32 Stat. at 501. 
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 In 1904, Congress confirmed that the laws of  Arkansas put into force in 

the Indian Territory applied to “all persons and estates in said Territory, 

whether Indian, freedman, or otherwise.” Act of  Apr. 28, 1904, ch. 1824, § 2, 

33 Stat. 573. 

 In April 1906, Congress passed the Five Tribes Act to “provide for the 

final disposition of  the affairs of  the Five Civilized Tribes in the Indian 

Territory.” Ch. 1876, 34 Stat. 137 (1906). That Act prohibited the Creek’s 

national council from sitting for more than 30 days each year, id. § 10, 34 Stat. 

at 140, and barred the Creek Nation from enacting any legislation or entering 

into any contracts involving its funds or lands without the approval of  the 

President of  the United States, id., § 6, 28, 34 Stat. at 139, 148. The Act also 

gave authority to the President (on certain conditions) to replace the principal 

chief  of  the Creek tribe. Id. § 6, 34 Stat. at 139. 

 The Five Tribes Act also abolished tribal taxes and directed the Secretary 

of  the Interior (the “Secretary”) to assume control over the collection of  all 

revenues accruing to the Tribe. Id. § 11, 34 Stat. at 141. The Secretary was also 

directed to sell off  any remaining unallotted lands and (once all claims against 

the Tribe were paid) to distribute any remaining funds to the members of  the 

Tribe on a per capita basis. Id. § 17, 28, 34 Stat. at 143–44, 148. The Secretary 

was ordered to sell all buildings used for tribal purposes, id. § 15, 34 Stat. at 

143, and to take over tribal schools until territorial or state schools could be put 

in place, id. § 10, 34 Stat. at 143. The Act thus provided for dissolution of  the 

Tribe’s communal holdings and most operations of  its government. 
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 The Five Tribes Act did extend the deadline for the end of  the tribal 

government until otherwise provided by law because the enrollment and 

allotment processes were taking longer than expected. Id. § 28, 34 Stat. at 148. 

But the Act made clear that Congress nonetheless intended a complete 

dissolution of  the Tribe and its government. See id. § 11, 34 Stat. at 141 

(“[u]pon dissolution of  the tribal government[]”); id. § 27 (“upon the 

dissolution of  said tribe[]”). 

 Finally, on June 16, 1906, Congress passed the Oklahoma Enabling Act, 

which authorized the creation of  a new State out of  the Oklahoma and Indian 

Territories. Ch. 3335, 34 Stat. 267 (1906). Congress extended the laws of  the 

Oklahoma Territory over the Indian Territory until the new Oklahoma 

legislature should provide otherwise. Id. §§ 2, 13, 21, 34 Stat. at 268, 275, 277–

78. And it sent cases of  a local nature, which had been pending in the special 

federal courts created for the Indian Territory, to be decided by the courts of  

the new State. Id. § 20, 34 Stat. at 277. 

4. This statutory language demonstrates that Congress 
disestablished the Creek Nation’s national territory. 

 These numerous statutes demonstrate that Congress disestablished the 

Creek Nation’s domain through the allotment of  virtually all of  these lands 

and the Creek Nation’s conveyance of  all its right, title, and interest in these 

lands, and by providing for the distribution of  funds from the sale of  any 

remaining lands to individual members to equalize allotments or as per capita 

payments. These statutes also greatly curtailed the government of  the Creek 
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Nation and explicitly provided for its dissolution. Indeed, the 1901 Act 

expressly provided that the Creek Nation would cease to exist in five years. All 

of  this was done to pave the way for a new State in place of  the Indian 

Territory and in place of  its constituent parts, parts that had been the domains 

of  the Five Tribes. The individual members of  the Creek Nation thus would 

join the polity of  the United States as citizens of  the United States and the new 

State of  Oklahoma. 

 While any one of  these provisions, in isolation, might not demonstrate 

the requisite congressional intent, taken together and in this unique historical 

context, they firmly demonstrate that Congress intended to and did break up 

and disestablish the national territory of  the Creek Nation. To be sure, the 

cited provisions do not expressly state that a “reservation” was 

“disestablished.” But the relevant statutes, unlike typical surplus lands acts, did 

not refer to the lands in question as a reservation, and the transformation of  

the Creek Nation’s lands manifested in the 1901 Act and so many other places 

made disestablishment of  its domain self-evident. And as elaborated in the 

following section, the Supreme Court has held that there is no “clear-statement 

rule” that requires “explicit language” of  diminishment or other “magic 

words.” Hagen v. Utah, 510 U.S. 399, 411 (1994); see also Wyoming v. EPA, 849 

F.3d 861, 869 (10th Cir. 2017). 

Appellate Case: 07-7068     Document: 01019883580     Date Filed: 10/10/2017     Page: 15     



 

12 
 

5. The panel erred by dismissing the importance of the 
relevant statutory provisions simply because they differ 
from the language used in the surplus lands acts. 

 The panel erred in concluding that the statutory language here “fails to 

reveal disestablishment.” Panel Op. at 70. The panel wrongly limited its review 

to searching the statutes for the “traditional textual signs” to that effect. Id. at 

95. The panel was looking for “what has been given in other Supreme Court 

cases where they seized on language whether it’s ‘public domain’ or whether 

it’s the word ‘cede’ or whether it’s a lump-sum payment”; that is, “words in a 

sentence in the acts . . . that are equal or equivalent of  those words.” Id. at 72 

(emphasis added) (referring to cases like Hagen and Yankton Sioux Tribe). The 

panel erred by hewing so narrowly to the fact patterns presented in the cited 

Supreme Court cases, failing to account for both the unique statutory language 

discussed above and the complex history of  the Creek Nation and the State of  

Oklahoma. 

 This case cannot be reduced to the simple language at issue in cases like 

Hagen or Yankton Sioux Tribe, and it is not surprising that the terms used in 

those cases—like “cession” or “sum certain”—do not appear here. The statutes 

that Congress passed in Oklahoma were not surplus lands acts. The agreement 

that the Dawes Commission arrived at with the Creek Nation did not involve 

the Tribe merely selling off  a part of  a reservation for non-Indian settlement; 

instead, Congress’s goal was to dispose of  nearly all of  the Tribe’s land—to its 

members, with any proceeds paid to them rather than retained by the Tribe—

and to make the Tribe’s members citizens of  the new State of  Oklahoma. 
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 The circumstances here are thus different from Solem because Congress 

effected a radical transformation of  the Creek Nation’s tribal government, its 

territory, and the relationship of  the tribe’s members to the Nation and to the 

new state government. Neither Solem nor any other case on which the panel 

relied involved statutes that expressly provided for the abolishment of  the tribal 

government. None involved statutes that abolished the tribal courts, rendered 

tribal law unenforceable, and extended state law over the territory. The 

statutory language here is unique to Oklahoma and (in some instances) the 

Creek Nation. Solem requires the Court to grapple with this unique set of  

statutory provisions in light of  “all the circumstances surrounding the opening 

of  a reservation,” Hagen, 510 U.S. at 412, not to dismiss it merely because it is 

not “equal or equivalent” to the language that Congress used in other and 

different cases. 

 The first part of  the Solem test thus demonstrates disestablishment. 

B. The panel erred because the events surrounding the relevant 
statutes reveal a contemporaneous understanding that the Creek 
Nation’s territory would be broken up and disestablished. 

 Under the second part of  the Solem test, a court may infer that Congress 

disestablished or diminished a reservation—even if the “statutory language . . . 

would otherwise suggest reservation boundaries remained unchanged”—if  the 

“events surrounding the passage of  a surplus land act . . . unequivocally reveal 

a widely held, contemporaneous understanding that the affected reservation 

would shrink as a result of  the proposed legislation.” 465 U.S. at 471. In this 
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context, a court must look to historical evidence showing “the manner in 

which the transaction was negotiated with the tribes involved and the tenor of  

legislative reports presented to Congress.” Id. Here, those materials 

demonstrate that the original territory of  the Creek Nation was disestablished. 

1. The historical evidence shows that both Congress and 
the Creek understood that these acts would diminish the 
original territory of the Creek Nation. 

 There is extensive historical evidence of  the “contemporaneous 

understanding” of  the statutes recounted above, including “memorials” 

submitted by the Creek Nation to Congress, as well as lengthy and numerous 

reports by the Dawes Commission. Much of  this historical record is publicly 

available; however, it was not well-developed in this case, and many relevant 

documents were not presented to the panel. The historical record shows that 

Congress, the Creek Nation, and the Dawes Commission all understood that 

these Acts would ultimately do much more than merely open tribal lands to 

non-Indian settlement. 

 In the first place, the Creek expressed that understanding, in writing, 

directly to Congress. In their 1897 “memorial”—which also includes copies of  

the Tribe’s initial correspondence with the Dawes Commission—the Creek 

acknowledged that Congress had proposed “disintegrating the land of our 

people,” which would mean “the civil death of  the Muscogee Nation” so that 

it could “be transformed into a State of  the Union.” Creek Memorial, S. Doc. 

No. 54-111, at 1, 5–6, 8 (1897) (emphasis added). They acknowledged further 

Appellate Case: 07-7068     Document: 01019883580     Date Filed: 10/10/2017     Page: 18     



 

15 
 

that “allotment unavoidably involves a change of  government” and that “[a]ny 

change of  government shall be to statehood alone.” Id. at 4. The Creek 

explained that their goal was to “preserve[] unimpaired” their “chief  

safeguard, the national title to the land patented to us,” until they had 

negotiated an agreement that would ensure that they were not “overwhelmed 

by an alien and strange population at the first election” and then “robbed by 

State taxation” and “oppressed by discriminating laws” when “the [Creek] 

nation ceases.” Id. at 1–2. These statements show that the Creek understood 

that the status of  their land would inalterably change after an agreement was 

executed, their (distinct) government would end, their lands would be 

“disintegrated,” and that they would become citizens of  a new State. That 

understanding is fundamentally inconsistent with the continued existence of  an 

undiminished reservation. 

 Congress had the same essential understanding. Congress took action 

because it had concluded that the tribal governments were a “complete 

failure.” Woodward, 238 U.S. at 297. The Tribes’ “system of  government,” 

Congress found, could “not continue.” S. Rep. No. 53–2, at 12 (1894). The 

solution, Congress concluded, was that the United States “must . . . establish a 

government over whites and Indians of  [the Indian] Territory in accordance 

with the principles of  our constitution and laws.” S. Rep. 53-377, at 13 (1894). 

Congress decided that change was “imperatively demanded,” and that such 

change necessarily entailed breaking up the Creek Nation’s lands. Id. at 12. 
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 The panel also did not consider all of  the reports of  the Dawes 

Commission. See, e.g., S. Doc. No. 53-24, at 1–43 (1894). As the Supreme 

Court has explained, these reports may be used to interpret the relevant 

statutes because “the Commission was in a very real sense ‘the eyes and the 

ears’ of  Congress in matters pertaining to affairs in the Indian Territory, and 

legislation was framed with a special regard to its recommendations.” 

Woodward, 238 U.S. at 296. These reports confirm that Congress’s goal was not 

simply to open reservation lands to non-Indian settlement, but to “clos[e] the 

history of  these [Indian] nations” by “bring[ing] about such changes as would 

enable the ultimate creation of  a Territory of  the United States, with the view 

to the admission of  the same as a State of  the Union.” H.R. Doc. No. 56-5, at 

162–84 (1900). In other words, these statutes required not only “the allotment 

of  the land, . . . but also . . . the effacement of  the tribal governments” due to 

the perceived “incapacity of  the tribes for self-government” and the need to 

“confer the right of  suffrage and self-government upon the far more numerous 

but disfranchised white population of  the Territory.” H.R. Doc. No. 59-5, at 

224–25 (1905). 

2. The panel’s analysis is not consistent with this Court’s 
decision in Osage Nation v. Irby. 

 The panel’s treatment of  the historical evidence also conflicts with this 

Court’s decision in Osage Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010). Irby 

concluded that the Creek Nation’s territory had been disestablished: “In 

preparation for Oklahoma’s statehood, the Dawes Commission had already 
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implemented an allotment process with the Five Civilized Tribes that 

extinguished national and tribal title to lands within the territory and 

disestablished the Creek and other Oklahoma reservations.” Id. at 1124 

(emphasis added) (citing H.R. Rep. No. 59-496 at 9, 11 (1906)). The panel 

dismissed this statement as dicta but failed to explain how Irby had 

misinterpreted the history here. 

 In Irby, the Court found that the Osage Allotment Act did not include 

any “express termination language” or otherwise “unambiguously suggest 

diminishment or disestablishment of  the Osage reservation.” Id. at 1124. In 

fact, the Act included language actually suggesting that the reservation should 

continue as Indian country. Id. at 1123. And like the statutes at issue here, the 

Osage Allotment Act “did not directly open the reservation to non-Indian 

settlement,” but rather “allotted the entire reservation to members of  the tribe 

with no surplus lands allotted for non-Indian settlement.” Id. But despite this 

absence of  the “traditional textual signs” of  diminishment in the statutory 

language, Irby went on to evaluate all of  the historical evidence, ultimately 

concluding that the reservation had been disestablished because the “legislative 

history and the negotiation process make clear that all the parties at the table 

understood that the Osage reservation would be disestablished by the Osage 

Allotment Act.” Id. at 1125. 

 Here, in contrast, the panel quickly abandoned its analysis of  the 

historical record because, in the court’s view, it “cannot overcome the missing 

statutory text at step one.” Panel Op. at 113. That is not consistent with Irby, 
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which found that the Osage Reservation was disestablished largely on the basis 

of  the historical evidence. And it is not consistent with Solem, which held that 

the historical evidence can demonstrate disestablishment or diminishment even 

where the “statutory language . . . would otherwise suggest reservation 

boundaries remained unchanged.” 465 U.S. at 471. And in any event, as we 

have explained above, the relevant statutory language here does demonstrate at 

step one that the Creek Nation’s domain was intended to be and was 

disestablished. 

C. The panel gave too little weight to the demographics of the 
Creek Nation’s territory. 

 Congress’s own subsequent treatment of  this land, “particularly in the 

years immediately following” the relevant statutes, also shows that Congress 

intended to disestablish the original territory of  the Creek Nation. Solem, 465 

U.S. at 471. Notably, Congress passed several statutes in the years after 

Oklahoma statehood lifting the restrictions on the alienation of  these 

allotments, further demonstrating that it did not intend that these lands would 

continue to be Indian country. Act of  May 27, 1908, ch. 199, § 1, 35 Stat. 312; 

Act of  Apr. 10, 1926, ch. 115, § 1, 44 Stat. 239, 239–40; Act of  Aug. 4, 1947, 

ch. 458, § 1, 61 Stat. 731. And Congress also recognized that these Oklahoma 

tribes were not living on reservation land. For example, it excluded Oklahoma 

from the Indian Reorganization Act because that Act “was more adapted to 

Indian[s] living on reservations, . . . and not Indians [in Oklahoma] residing on 

allotments.” A Bill to Promote the General Welfare of  the Indians of  the State 
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of  Oklahoma and for Other Purposes: Hearings on S. 2047 Before the S. 

Comm. on Indian Affairs, 74th Cong., 1st Sess. 9 (1935). 

 The Supreme Court has recognized that “who actually moved onto 

opened reservation lands is also relevant to deciding whether a surplus land act 

diminished a reservation.” Solem, 465 U.S. at 471. But it is not necessary here 

to look at subsequent demographics. Even by 1906, “four-fifths of  the 

inhabitants of  the [Indian] Territory [had] no connection whatever with the 

tribes and [were] white people.” H.R. Rep. No. 59-496, at 10 (1906). Indeed, 

this was one of  the critical problems that Congress sought to solve by passing 

the statutes discussed above: a significant non-Indian population was living in 

the Indian Territory without law, government, or access to schools, and 

Congress intended to fix that problem. See, e.g., S. Rep. 53-377, at 9, 11 (1894). 

The panel acknowledged this demographic evidence, but concluded that it 

could not “overcome the absence of  statutory text disestablishing the Creek 

Reservation.” Panel Op. at 125. But this evidence does not need to “overcome” 

the statutory language because it supports the statutory text and historical 

record demonstrating that Congress disestablished the Nation’s territory.  

 Finally, nothing in Nebraska v. Parker, 136 S. Ct. 1072 (2016), bars this 

Court from weighing this contemporaneous demographic evidence. To the 

contrary, Parker reaffirmed the “well-settled” Solem framework, which includes 

consideration of  demographics. Id. at 1078–79 (citing Solem, 465 U.S. at 470–

72). And Parker itself  explicitly discussed and considered the “demographic 

history” of  the reservation at issue in that case. Id. at 1081–82. 
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Conclusion 

 For these reasons, there is no present-day Creek Reservation that 

embraces the boundaries of  the Creek Nation’s original domain and that 

constitutes Indian country for jurisdictional purposes.2 The petition for panel 

rehearing or rehearing en banc should be granted. 
 
      JEFFREY H. WOOD 
      Acting Assistant Attorney General 
 

ERIC GRANT 
Deputy Assistant Attorney General 
 

      ELIZABETH ANN PETERSON 
 
 /s/ James A. Maysonett 

      _____________________ 
 JAMES A. MAYSONETT 
 Attorney, U.S. Department of  Justice 
 Environment & Nat. Res. Division 
 P.O. Box 7415 
 Washington, D.C. 20044 
 202-305-0216 

      james.a.maysonett@usdoj.gov 
 
 
October 10, 2017 
90-12-15031 
 
 

                                          
2 If  the en banc court were to conclude that there is a present-day Creek 
Reservation—despite the numerous statutory provisions and cited indications 
to the contrary—a further question would arise as to whether the State 
nonetheless retains jurisdiction (at least concurrent jurisdiction) over criminal 
and civil matters involving Indians on fee lands within that area. 
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