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RULE 35(b) STATEMENT

The panel decision in this case may precipitate the most significant change in the

nature of the State of Oklahoma since formation of the State in 1907. It has the potential

of fundamentally altering the answer to the question: What is Oklahoma? This

proceeding thus “involves a question of exceptional importance,” satisfying Rule 35’s

criterion for en banc or panel rehearing. Fed. R. App. P. 35(a)(2).

In granting habeas corpus relief to Petitioner, the panel held for the first time that

the 1866 exterior boundaries of the Creek Reservation have never been disestablished. 

Thus, the opinion states, the State has no jurisdiction to prosecute any crime, including

the murder perpetrated by Petitioner, committed by or against an American Indian in all

or parts of eleven Oklahoma counties that include much of the City of Tulsa

(Oklahoma’s second largest metropolitan area). Panel Op. 124-26. This area comprises

over three quarters of a million people.1 Instantly, the new Creek reservation will

become—by far—the largest reservation by population in the United States.2 Moreover,

because the history of the Creek Nation in Oklahoma is similar to the other “Five

Civilized Tribes” in the State, those other tribes can be expected to argue that they too

possess an existing reservation. See Indian Country, U.S.A. v. State of Oklahoma, 829 F.2d

1 U.S. Census Bureau, U.S. Census 2010, 2010 Census Demographic Profiles, interactive
map available at https://www.census.gov/2010census/popmap/.

2 By comparison, the current largest reservation is the Navajo Nation’s, which contains
just over 100,000 people, and the second largest is the Yakama Nation’s, which contains
about 30,000 people. See id.
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967, 970 & n.2 (10th Cir. 1987). The territory thus at stake will encompass about half of

the State, both in terms of population and land area.3

Potentially every state conviction involving tribal members in the entire eastern

half of the State will be challenged. Respondent estimates that this could result in

thousands of petitions for habeas corpus in Oklahoma’s federal courts. If those are

granted, federal prosecutors will shoulder the burden of re-litigating these cases before

federal judges, plus all future such cases going forward. And evidence of many of the

most serious crimes committed twenty or thirty years ago may no longer be available.

Eastern Oklahoma will likely become one of the largest federal criminal jurisdictions in

the United States.

Beyond criminal law, Oklahoma will likely face protracted litigation regarding its

civil and regulatory authority in all of eastern Oklahoma. The State has limited authority

to regulate and tax tribal members living and working on Indian Country, see, e.g., Okla.

Tax Comm’n v. Sac & Fox Nation, 508 U.S. 114 (1993), which includes reservations. States

may be preempted from regulating even non-member activity in a reservation based on

a “flexible” “balancing test” sensitive to many particular issues and subject to “no rigid

rule.” See, e.g., White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142 (1980). Thus, the

State’s civil and regulatory jurisdiction in half the State will likely be subject to decades

3 The total population in the former territory of the Five Civilized Tribes is over 1.8
million, which is more than 48% of the State’s population. Of those, about 12% are
Native American. See U.S. Census, supra n.3.

2
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of litigation—over such fundamental matters as taxation, natural resources, and

environmental protection. See, e.g., Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 176-

77 (1989); Rice v. Rehner, 463 U.S. 713, 720-35 (1983). Indeed, the civil rights protections

of the U.S. Constitution may now be inapplicable to many Oklahoma citizens who,

without prior knowledge, suddenly find themselves on a reservation. See Santa Clara Pueblo

v. Martinez, 436 U.S. 49, 56 (1978). The panel’s decision thus presents a question of

exceptional importance.

En banc consideration is also “necessary to secure or maintain uniformity of the

court’s decisions,” Fed. R. App. P. 35(a)(1), because the panel’s decision cannot be

reconciled with this Court’s earlier decision in Osage Nation v. Irby, 597 F.3d 1117 (10th

Cir. 2010). The Court there held that the Osage Nation’s reservation in Oklahoma was

disestablished because, inter alia, the Osage territory underwent the same allotment

process as the Creeks “[i]n preparation for Oklahoma’s statehood,” which had already

“extinguished national and tribal title to lands within the territory and disestablished the

Creek and other Oklahoma reservations.” Id. at 1124.

Clearly established Supreme Court precedent does not compel these results.

Rather, the Anti-Terrorism and Effective Death Penalty Act of 1996 (“AEDPA”)

prevents this Court from granting habeas relief.4 Even assuming the Court rejects

4 See, e.g., Woods v. Etherton, 136 S. Ct. 1149, 1151 (2016) (per curiam); White v. Woodall, 134
S. Ct. 1697 (2014); House v. Hatch, 527 F.3d 1010 (10th Cir. 2008).

3
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Respondent’s strong case for rehearing, Respondent asks the Court in the alternative to

issue only a limited reversal of the district court’s decision below, remanding for an

evidentiary hearing on this immensely important issue.

ARGUMENT

I. This Court’s decision in Osag e  Natio n  v . Irb y  and the congressional plan
to extend state jurisdiction over the Creek Nation’s former lands requires
finding disestablishment.

A.  The Court’s decision in Irb y  was premised on the understanding that
the Creek reservation had been disestablished.

In Osage Nation v. Irby, 597 F.3d 1117 (10th Cir. 2010), this Court held that the

Osage reservation had been disestablished. The court’s analysis began with the language

of the relevant legislation leading up to the incorporation of Osage land into the State of

Oklahoma. It stated that “neither the Osage Allotment Act nor the Oklahoma Enabling

Act contain express termination language” and thus they do “not unambiguously suggest

diminishment or disestablishment of the Osage reservation.” Id. at 1124. Notably, both

the 1906 Osage Allotment Act and the 1901 Creek Allotment Act contain substantially

similar provisions, having nearly identical operative allotment language that requires “all

lands” to be allotted among the members of the tribe. Compare “Osage Allotment Act,”

Act of June 28, 1906, § 2, 34 Stat. 539, 540 with “Creek Allotment Act,” Act of March 1,

1901, § 3, 31 Stat. 861, 862. Thus, if the panel opinion stands, it would mean that

Congress intended the historical lands of the Osage Nation and Creek Nation (which

bordered each other) to receive different legal treatment despite using largely the same

4
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statutory form, separated by about five years, as part of a unified plan to create a State in

the relevant territory. This cannot be.

Indeed, the historical circumstances analyzed in Irby demonstrate otherwise.

Despite somewhat ambiguous statutory language, the court in Irby found disestablishment

of the Osage reservation based primarily upon “[t]he manner in which the Osage

Allotment Act was negotiated,” which “reflects clear congressional intent and Osage

understanding that the reservation would be disestablished.” Irby, 597 F.3d at 1124.

Specifically: “In preparation for Oklahoma’s statehood, the Dawes Commission had

already implemented an allotment process with the Five Civilized Tribes that

extinguished national and tribal title to lands within the territory and d is e s tab lis h e d  th e

Cre e k an d  o th e r Oklah o m a re s e rv atio n s .” Id. (emphasis added). As a result of these

disestablishments, the Irby court found, “the Osage felt pressure having observed the

Commission’s activities with respect to other tribes” to negotiate more favorable terms

for their own “bill to abolish their tribal affairs and to get their lands and money fairly

divided.” Id. The Osage did this in full recognition that “like  th e  In d ian s  o f  o th e r

trib e s , the Osage may very well lose their allotments afte r d is s o lu tio n  o f  th e  re s e rv e .”

Id. (emphasis added).

The Irby court’s analysis of the historical circumstances of Osage allotment

concluded with record evidence of historians’ explanation of the formation of Oklahoma.

This evidence “thoroughly discussed the United States’ persistent efforts to end tribal

5
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control in the Indian Territory, which eventually became part of Oklahoma.” Id. at 1125.

It explained that “[t]he Indians of Oklahoma were an anomaly in Indian-white relations”

because “[t]h e re  are  n o  In d ian  re s e rv atio n s  in  Oklah o m a .” Id. (emphasis added).

Accordingly, “while Congress had established many reservations before Oklahoma’s

statehood, th e  las t o f  th e s e  re s e rv atio n s  to be dissolved by allotments was that owned

and occupied by the Osage.” Id. (emphasis added) (alterations in original removed).5

The analysis of the historical circumstances in Irby, which was the primary basis of

the decision, began and ended with the idea that Congress and the Osage Nation

understood the allotment would disestablish the reservation based on the earlier

disestablishment of the Creek and other reservations—all in preparation for creation of

the State of Oklahoma. This fundamental notion is irreconcilable with the panel decision

in the instant case.

B.  The congressional acts as a whole—rather than viewed in
isolation—demonstrate intent to disestablish the Creek reservation
in formation of the State of Oklahoma.

The panel’s unfortunate failure to recognize that the historical circumstances

demonstrate disestablishment appears to stem from two principal errors.

First, the panel looked to each act of Congress individually, expecting to find a

singular moment of complete divestment of Indian lands, rather than recognizing that

5 The Supreme Court has expressed a similar view about the existence of reservations in
Oklahoma. See Okla. Tax Comm’n v. United States, 319 U.S. 598, 602-03, 608-09 (1943); see
also McClanahan v. Ariz. State Tax Comm’n, 411 U.S. 164, 171 (1973).

6
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the transformation of the nature of these lands took place gradually over more than a

decade. Other disestablishment cases generally involve a single surplus land act providing

a discrete change to a small territory. See, e.g., Nebraska v. Parker, 136 S. Ct. 1072 (2016);

Solem v. Bartlett, 465 U.S. 463 (1984). This case is quite different: Congress was trying to

create an entirely new State. 

In so doing, Congress followed a lengthy process that involved (1) steady

dissolution of tribal government, (2) allotment of Indian lands among tribal members

with little to no surplus lands (which disestablished the exterior boundaries of the

reservation even if it did not mean all those lands instantly lost Indian Country status),

(3) removal of alienation restrictions on those allotments (which allowed title to pass to

non-Indians, ending federal supervision of those lands and Indian Country status), and

(4) creation of a new state.6 These steps all progressed roughly simultaneously with one

another, and although some were not fully completed, they together indicate a firm

Congressional intent to disestablish the reservation and create a single, unified State of

Oklahoma. 

The panel’s hermetic division between many acts of Congress—rather than

viewing the multi-stage historical circumstances leading to Oklahoma’s creation as a

whole—distorts congressional intent. Even in the context of simple surplus land acts, the

Supreme Court has recognized that “an examination of the process leading up to the

6 Resp. Br. 57-66, 92 n.35.

7
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enactment of” allotment legislation can demonstrate  a “continuity in purpose” to

disestablish a reservation regardless of the clarity of statutory language. See Rosebud Sioux

Tribe v. Kneip, 430 U.S. 584, 592-606 (1977). 

Second, the panel opinion repeatedly rejected the relevance of changes to “title and

governance” to the question of congressional intent. See, e.g., Panel Op. 73, 91, 97-101,

105, 107, 112. But the panel opinion confuses the question of whether transfer of title

and governance itself disestablished the reservation with whether, instead, those actions

clearly demonstrate that Congress intended to disestablish by allotment. Put simply, where

Congress allotted with the intent that (1) title may pass out of Indian hands with no

restriction, (2) federal supervision of those unrestricted allotments would come to an end,

(3) the tribal government would be totally abolished, and (4) a new State of Oklahoma

would be created out of that land, the continued existence of a reservation makes no

sense. See Indian Country, U.S.A., 829 F.2d at 973 (the term “Indian country … simply

refers to those lands which Congress intended to reserve for a tribe and over which

Congress intended primary jurisdiction to rest in the federal and tribal governments”).

By the time of statehood, Congress had abolished Creek courts, imposed U.S. and

Arkansas law in place of Creek law, ended all tribal taxes, conditioned all Creek legislative

action and government contracts upon approval of the President, and forced the sale of

8
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most tribal governmental buildings and chattel.7 Congress had also given the President

the power to remove and replace the Tribe’s chief, stripped the Tribe of control over the

Tribe’s schools, which were to remain only “until such time as a public-school system

shall have been established under Territorial or State government,” and had declared that

the Creek government would be abolished as of March 4, 1906.8   While it is true that

Creek tribal government was never completely abolished, the salient point is that at the time

of allotment this was Congress’s intent and significant steps had been taken to accomplish

it, which demonstrates a clear intent that allotment would disestablish the outer

boundaries of the reservation. See Pittsburg & Midway Coal Min. Co. v. Yazzie, 909 F.2d

1387, 1395 (10th Cir. 1990) (intent at the time of allotment controls).  Moreover, in every

case in which the Supreme Court has found disestablishment or diminishment, the trial

government remained, but is reservation, in material part, did not.9

The most telling example of this relates to court jurisdiction. In 1897, Congress

provided that federal Indian Territory courts would have jurisdiction over all crimes

committed by “all persons” in Indian Territory, “irrespective of race.” Act of June 7,

1897, § 1, 30 Stat. 62, 83. In 1898, Congress abolished all tribal courts and made all tribal

7 Resp. Br. 59-63.

8 Resp. Br. 61-63.

9 See, e.g., South Dakota v. Tankton Sioux Tribe, 522 U.S. 329 (1998); Rosebud Sioux Tribe v.
Kneip, 430 U.S. 584 (1977); DeCoteau v. Dist. Cnt. Court for the Tenth Judicial Dist., 420 U.S.
425 (1975).

9
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laws unenforceable in Indian Territory courts. Act of June 28, 1898, §§ 26, 28, 30 Stat.

495, 504-05. The Oklahoma Enabling Act ultimately provided for the transfer of the

Indian Territory courts’ dockets to the state courts of Oklahoma. Act of June 16, 1906,

§§ 16–20, 34 Stat. 267, 276-77.

The abolition of Creek courts demonstrates that, by the time of statehood in 1907,

Congress could not have intended the reservation to continue because it would have

created a massive jurisdictional gap. It was already well-established in 1900 that states

could not prosecute tribal members for crimes committed inside a reservation. See United

States v. Kagama, 118 U.S. 375, 382, 384 (1886). Federal courts could only prosecute the

seven crimes listed under the Major Crimes Act.10 Creek courts were abolished. Thus, if

the reservation existed, no court in the entire eastern half of the new State could adjudicate

prosecutions of most crimes between two Indians. Congress could not have intended that

lawless result. The only conceivable conclusion is that Congress had disestablished the

reservation before statehood.

Rather than acknowledge the import of these historical circumstances, the panel

opinion regrettably embraces the notion that Congress could retain a full-fledged

reservation even while it abolishes tribal courts, abrogates tribal law, nearly eradicates

tribal government, parcels out tribal land to members, and lifts federal supervision of

10 Act of March 3, 1885, § 9, 23 Stat. 385 (Murder, Manslaughter, Rape, Assault with
intent to kill, Arson, Burglary, Larceny).

10
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parcels once restrictions on alienation expire, all under the auspices of creating a new

State with jurisdiction over the territory. This cannot stand. The statutes in question

display Congress’s “continuity in purpose”11 from the creation of the Dawes Commission

through allotment and beyond to abolish the Creek Nation reservation, just as it would

soon abolish the Osage reservation, and extend State jurisdiction over the territory.

II. AEDPA bars the result reached by the panel opinion.

Even if some ambiguity exists in the historical record currently before the court

concerning the Creek reservation, this proceeding is not the appropriate vehicle to resolve

that ambiguity. Unlike Irby, this case is not brought on de novo review in a civil action

between the State and the Tribe. This is a habeas case.12

Needless to say, there is no “clearly established Federal law,” 28 U.S.C.

§ 2254(d)(1), holding that the Creek reservation has not been disestablished, see Panel Op.

120. Nor, given all the evidence cited by Respondent, can it be said that the state courts

(and district court) were “unreasonable” in finding disestablishment, since it was not “so

lacking in justification that there was an error well understood and comprehended in

existing law beyond any possibility for fairminded disagreement.” Woods v. Etherton, 136

S. Ct. 1149, 1151 (2016) (per curiam).

11 See Rosebud Sioux Tribe, 430 U.S. at 599, 613–15.

12 Although Solem was also a habeas case, it was decided before the deferential standards
of review in AEDPA were enacted. 

11
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Rather, the panel opinion declined AEDPA deference altogether by deciding that

the state courts failed to apply the “clearly established” test for disestablishment and

erroneously placed the burden of disproving state jurisdiction on Petitioner when the law

“clearly established” otherwise. The panel erred on both counts.

A. So le m  does not provide clearly established law on whether the Creek
allotment acts disestablished their reservation.

The panel decision held that Solem, which recognized the legal test for determining

whether a surplus land act disestablished a reservation, constitutes “clearly established

Federal law” applicable to this case. Panel Op. 38-40. But even broad legal tests are

“clearly established” to apply to a given case only when there is a Supreme Court case

with “facts similar to the case sub judice.” House v. Hatch, 527 F.3d 1010, 1016 (2008); see

also White v. Woodall, 134 S. Ct. 1697, 1706-07 (2014). While similar facts does not mean

identical facts, courts must still “exercise a refined judgment and determine the actual

materiality of the lines (or points) of distinction between existing Supreme Court cases

and the particular case at issue.” House, 527 F.3d at 1016 n.5. For example, in Carey v.

Musladin, 549 U.S. 70 (2006), prior case law had established a broad test for when

prosecution courtroom practices prejudiced fair trial rights, but the Court held that this

case law did not “clearly establish” a test for when spectator practices violated those same

rights. The same is true here: the case law establishing the test for whether surplus land

12
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acts caused disestablishment has not “clearly established” such a test for the types of laws

that created Oklahoma, which were not surplus land acts.

Solem and its progeny all involve surplus land acts. Solem, 465 U.S. at 466-67, 472-

78. Surplus land acts were designed to open up land in reservations to non-Indian

settlement. Id. at 466-67. They also “force[d] Indians onto individual allotments” as part

of Congress’s effort to facilitate what Congress believed to be the inevitable demise of

Indian reservations. Id. at 467-68.  However, not every surplus land act was intended to

change the boundaries of a reservation. Id. at 469. 

The Creek Allotment Act, and the statutes at issue in Irby, are not stand-alone

surplus land acts. See Resp. Br. 57-62.13 Rather, in Oklahoma, Congress began

negotiations with all of the “Five Civilized Tribes” with the intention of extinguishing

tribal title “to enable the ultimate creation of a State or States of the Union which shall

embrace the lands within said Indian Territory.” Act of March 3, 1893, § 16, 27 Stat. 612;

see also Resp. Br. at 69-76.  The result of negotiations with the Creek tribe was an act that

allotted almost all the Creek’s land to tribal members (with very few surplus lands),

provided for a limited period of time in which the land would be inalienable, and began

the process of abolishing the Creek Nation as a polity. Creek Allotment Act, §§ 2-3, 7.

13 The panel opinion appears to contradict itself on this point. Compare Panel Op. 40
(stating Creek acts “‘open[ed] up unalloted lands for non-Indian settlement’”) (quoting
Solem, 465 U.S. at 467) with Panel Op. 96 (stating “‘[s]urplus’ Creek lands were not made
a part of the public domain or even opened to unrestricted non-Indian settlement”).

13
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Whereas surplus land acts used the proceeds of sale of unallotted lands for the benefit

of the Tribe,14 proceeds from the Creek allotment acts were to be distributed among

individual allottees15 (as was the rest of the Tribe’s funds),16 divesting any continuing

tribal interest because the Tribe would cease to exist as a political entity.

The Supreme Court has not dealt with a similar situation.  Solem never addresses,

for example, whether specific intent to completely dissolve tribal government definitively

proves intent to disestablish.  See, supra n.9 and accompanying text.  The difference

between a surplus land act and a series of statutes designed to dissolve tribal title and

governance in order to create a new State is one “not of degree but of kind.” Bell v. Cone,

535 U.S. 685, 697 (2002).  Even if both types of cases are “similar” in that they both

relate to disestablishment, this would “frame[] the issue at too high a level of generality”

to meet the “contrary to” test. Woods v. Donald, 135 S. Ct. 1372, 1377 (2015) (per curiam).

As the Supreme Court has not evaluated a disestablishment question in this “novel

factual context,” the panel erred in determining that Solem is clearly established law that

applies in this case. Wright v. Van Patten, 552 U.S. 120, 125 (2008).17 

14 See Solem, 465 U.S. at 473; Mattz v. Arnett, 412 U.S. 481, 495-96 (1973); Seymour v.
Superintendent of Wash. State Penitentiary, 368 U.S. 351, 355-56 (1962).

15 Creek Allotment Act, §§ 3, 9, 27.

16 Act of April 26, 1906, § 17, 34 Stat. 137, 143-44; Act of June 30, 1902, § 14, 32 Stat.
500.

17 See also Woodall, 134 S. Ct. at 1706-07 (“relief is available … if, and only if, it is so
(continued...)
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B. The state court decision was not contrary to So le m .

Even if Solem “clearly established” the test for cases such as this, the panel opinion

incorrectly determined that the state court decision was “contrary to” Solem. Panel Op.

46-51. To start, the panel should have never ruled on this issue because Petitioner

forfeited any argument that the OCCA did not apply Solem. Resp. Br. 51-52; see Hancock

v. Trammell, 798 F.3d 1002, 1011 (10th Cir. 2015). Nevertheless, the opinion presses

forward and primarily faults the state court for not explicitly applying Solem. Panel Op.

47-49. However, an analysis under AEDPA must reflect “a presumption that state courts

know and follow the law.” Woodford v. Visciotti, 537 U.S. 19, 24 (2002). Federal courts “are

not free to presume that a state court did not comply with constitutional dictates on the

basis of nothing more than a lack of citation.” Bell v. Cone, 543 U.S. 447, 455 (2005).

The panel decision transformed AEDPA’s “contrary to” requirement into a “failed

to apply” requirement. Panel Op. 47-49 (finding violation of clearly established law

because of “Failure to apply Solem”). But in Early v. Packer, 537 U.S. 3, 10 (2002), the

Court explained that “contrary to” is a more “demanding requirement” than “failed to

apply.” By assuming that the state court’s lack of explicit application of Solem means its

17(...continued)
obvious that a clearly established rule applies to a given set of facts that there could be no
‘fairminded disagreement’ on the question” (emphasis added)). Respondents need not
propose an alternative “clearly established” test to Solem; there is none. The lack of any
clearly established law precludes AEDPA relief. See House, 527 F.3d at 1017.
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decision must be “contrary to” Solem, the panel erred. Cf. Harrington v. Richter, 562 U.S. 86,

98 (2011).18 

There is nothing in the state court opinion indicating it rejected or contradicted

Solem in reaching its conclusion. Petitioner provided an offer of proof concerning the

Creek Nation reservation, which included a copy of Solem (but no discussion of the Solem

test in his briefs) and relevant legislation,19 and which the state court expressly considered.

Murphy v. State, 124 P.3d 1198, 1207-08 (Okla. Crim. App. 2005); see also Panel Op. 45

(stating that the OCCA “discussed his offer of proof on the reservation issue and said his

argument was unpersuasive”). The state court’s failure to say more must be viewed in

light of the paucity of Petitioner’s presentation, which provided little other historical

evidence beyond a historian’s declaration. See Cullen v. Pinholster, 563 U.S. 170, 182 (2011)

(review “focuses on what the state court knew and did”). Surely AEDPA does not require

the OCCA to gather Petitioner’s evidence for him.  See Blue Thunder v. Gonzales, 189 F.

App’x 796, 798 (10th Cir. July 26, 2006) (unpublished) (rejecting the petitioner’s Indian

country jurisdiction argument “because he has failed to create a sufficient factual record

for us to address this issue”). 

18 The panel cites to Lafler v. Cooper, 566 U.S. 156, 173 (2012), but in that case, the state
court affirmatively applied a completely different and conflicting test than that required
by clearly established law. Here, there is at most silence as to what test the OCCA
applied.

19 12/2/2004 Appendix to Defendant’s Offer of Proof as to Evidence Excluded from
November 18, 2004, Evidentiary Hearing (OCCA No. PCD-2004-321) at 422-32, 524-58.
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This Court must give the state court the benefit of any doubt, Visciotti, 537 U.S.

at 24, particularly when it has “no authority to impose mandatory opinion-writing

standards on state courts,” Johnson v. Williams, 568 U.S. 289, 300 (2013), and conclude that

the state court did not sub silentio reject Solem in adjudicating the case.

C. The panel opinion incorrectly held that So le m  “clearly established”
that the burden of proving the State lacked jurisdiction is on the
State.

The panel’s final justification for overcoming AEDPA was that the state court

erroneously placed the burden of proof on Petitioner, opining that Solem “clearly

established” otherwise. Panel Op. 47-48. Petitioner made this argument in the state

courts, yet deliberately chose to abandon the argument at the district court below and

before this Court, and therefore waived this argument. Hancock, 798 F.3d at 1017. This

waiver should have prevented the panel from overturning the court below, rejecting

AEDPA deference, and upending a state court adjudication based on an argument even

Petitioner abandoned. See id.; Jones v. Warrior, 805 F.3d 1213, 1219 n.2 (10th Cir. 2015);

Richison v. Ernest Group, Inc., 634 F.3d 1123, 1130 (10th Cir. 2011).

Even assuming the panel could have reached the issue, Solem does not alter the

burden of proof typically applicable to federal habeas or state post-conviction

proceedings. Instead, Solem provides a presumption against disestablishment as an

“interpretational policy,” Absentee Shawnee Tribe of Indians of Okla. v. Kansas, 862 F.2d 1415,

1417 (10th Cir. 1988), requiring congressional intent to be clear before finding

17
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disestablishment based on courts’ traditional solicitude for tribal interests, Solem, 465 U.S.

at 472. The panel decision did not identify a single case from the Supreme Court, or even

this Court, that derives from Solem any change to an otherwise applicable burden of

proof.20

Such a result would be in conflict with the burden the defendant bears to disprove

state jurisdiction over a crime committed within state borders, including the burden to

demonstrate that it occurred on Indian Country within the state. See State v. Klindt, 782

P.2d 401, 404 (Okla. Crim. App. 1989) (imposing burden of proof on defendant). 21 The

panel opinion’s holding would effectively require a state to disprove federal jurisdiction

in every criminal prosecution bearing any conceivable relationship to Indian Country.22

The presumed validity of state jurisdiction applies throughout the direct appeal process,23

and it does not change when considering habeas or post-conviction relief, where a

20 See United States v. Webb, 219 F.3d 1127, 1131 (9th Cir. 2000) (holding federal criminal
defendant bears “heavy burden” to show reservation was diminished).

21See also State v. L.J.M., 918 P.2d 898, 902 (Wash. 1996) (en banc); Arizona v. Verdugo, 901
P.2d 1165, 1167 (Ariz. Ct. App. 1995); State v. St. Francis, 563 A.2d 249, 252 (Vt. 1989);
Oregon v. Hill, 373 P.3d 162, 173 (Or. Ct. App. 2016) (Indian country jurisdiction is an
“exception” to state jurisdiction). By contrast, the only authority cited by the panel was
an Oklahoma case regarding venue, not Indian country jurisdiction. Panel Op. 50 (citing
Sweden v. State, 172 P.2d 432 (Okla. Crim. App. 1946)). 

22 The presumption in favor of plenary state criminal jurisdiction stands in contrast to
federal criminal jurisdiction, which the federal government always has the affirmative duty
of proving. See United States v. Prentiss, 206 F.3d 960, 967 (10th Cir. 2000).

23 See Klindt, 782 P.2d at 404; St. Francis, 563 A.2d at 251; New Mexico v. Begay, 734 P.2d
278, 281 (N.M. Ct. App. 1987).
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criminal conviction is presumed valid.24 See Primeaux v. Leapley, 502 N.W.2d 265, 270 (S.D.

1993) (holding state habeas petitioner bears burden of proving Indian Country status);

Arizona v. Verdugo, 901 P.2d 1165, 1169 (Ariz. Ct. App. 1995) (same). Thus, the “majority

of other courts addressing this issue have held that a defendant bears the burden to show

facts that would establish an exception to the state court’s jurisdiction under the Indian

Country Crimes Act.” Verdugo, 901 P.2d at 1168. Unpublished opinions of this Court

have reached the same result. Eaves v. Champion, 113 F.3d 1246, *1 (10th Cir. June 2,

1997) (unpublished); see also Yellowbear v. Atty. Gen. of Wyoming, 380 F. App’x. 740, 743

(10th Cir. May 25, 2010) (unpublished). The opposite conclusion can hardly be

considered “clearly established.”

III. If the Court is unpersuaded by Respondent’s strong case for relief, the
Court should at a minimum remand for an evidentiary hearing.

The shift in burden of proof is immensely relevant to the evidentiary record in this

case. Because all courts up until now—both state and federal—agreed with Respondent

that the burden of proof regarding jurisdiction was on Petitioner, and that Petitioner

failed to meet that burden, Respondent had little reason to put on his own evidence

regarding jurisdictional issues.25 But assuming the panel’s decision remains on the burden

of proof and the applicability of Solem, Respondent respectfully requests that the panel

24 See Brecht v. Abrahamson, 507 U.S. 619, 633-37 (1993).

25 Although Respondent admits he had previously argued against a hearing, Resp. Br. 47-
51, Respondent had no notice he may bear the burden of proof, which was not raised by
Petitioner in district court or before this Court.
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or en banc court withdraw the panel’s resolution of the jurisdictional issue and remand for

further evidentiary presentations and factual development. See, e.g., Stouffer v. Trammell, 738

F.3d 1205, 1218–19 (10th Cir. 2013) (remanding for evidentiary hearing due to record

inadequacy); Littlejohn v. Trammell, 704 F.3d 817, 856-57 (10th Cir. 2013) (same).

There has never been an evidentiary hearing on the reservation issue in this case.

Petitioner first raised the issue in federal habeas proceedings, where it was dismissed as

unexhausted. Murphy v. Sirmons, 497 F. Supp. 2d 1257, 1287 (E.D. Okla. 2007). On a

second application for post-conviction relief in state court, Petitioner raised the issue, but

the state district court refused to hear evidence on the reservation question. Murphy v.

State, 124 P.3d 1198, 1207 (Okla. Crim. App. 2005).26 The court allowed Petitioner to

make an offer of proof, which introduced only limited evidence.  Id. Petitioner filed a

second federal habeas proceeding, where he did not request an evidentiary hearing and

instead asserted that “no relevant facts are in dispute.”  Second Amended Petition for a Writ

of Habeas Corpus by a Person in State Custody Pursuant to 28 U.S.C. § 2254 (W.D. Okla. No.

CIV-03-443-WH) dated 12/28/2005, docket number 54 at 11. At this Court, based on

Petitioner’s failure to challenge the burden of proof and AEDPA’s prohibition on

considering evidence not before the state court, see Pinholster, 563 U.S. at 181, Respondent

relied almost exclusively on cases discussing the history of the reservation rather than

original sources. 

26 Admittedly, the State opposed such evidence.  Murphy, 124 P.3d at 1207.
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If the Court rejects Respondent’s arguments regarding disestablishment on the

current record, Respondent requests the opportunity to present evidentiary materials not

currently before this Court. This would include primary sources regarding the activities

of the Dawes Commission, negotiations with the Creek Nation, legislative history

regarding the 1901 Creek Allotment Act, expert testimony of historians regarding the

land in question before and after allotment, and numerous instances of the federal, state,

and tribal recognition of state jurisdiction in the territory over the past hundred years. 

The court should not conclusively hold a Creek reservation exists without these

materials. As noted above in the Rule 35(b) statement, enormous implications flow from

the panel’s decision, potentially altering civil and criminal jurisdiction in half the State and

changing the governing body of millions of citizens. The disruption this decision may

cause strains the imagination. Respondent urges the court to, at a minimum, stay its hand

in ultimately deciding the Creek reservation exists and instead remand the case for an

evidentiary hearing and further factual determinations.

21
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CONCLUSION

For the foregoing reasons, Respondent respectfully requests that this Court grant

rehearing and/or rehearing en banc.

Respectfully submitted,

Mike Hunter s/  MITHUN MANSINGHANI   
Attorney General of Oklahoma Mithun Mansinghani

Solicitor General
Jennifer L. Crabb 313 NE 21st Street
Assistant Attorney General Oklahoma City, OK  73105

(405) 521-3921 (phone)
Randall J. Yates (405) 522-4534 (fax)
Assistant Solicitor General Service emails:

fhc.docket@oag.ok.gov
mithun.mansinghani@oag.ok.gov

COUNSEL FOR RESPONDENT

22

Appellate Case: 07-7068     Document: 01019874433     Date Filed: 09/21/2017     Page: 29     



CERTIFICATE OF COMPLIANCE

As required by Fed. R. App. P. 32(g), I hereby certify that this brief complies with
the word limitations in this Court’s Order of September 1, 2017.  The brief was prepared
using WordPerfect X6, in Garamond 14 point font, proportionally spaced, and contains
5,488 words, excluding those items listed in Fed. R. App. P. 32(f).

I certify that the information on this form is true and correct to the best of my
knowledge and belief formed after a reasonable inquiry.

s/ MITHUN MANSINGHANI

CERTIFICATE OF SERVICE

On this 21st day of September, 2017, a true and correct copy of the foregoing was
transmitted to the Clerk of this Court for filing and for transmission to the following:

Patti Palmer Ghezzi
Randy A. Bauman
Michael Lieberman

s/ MITHUN MANSINGHANI

CERTIFICATE OF DIGITAL SUBMISSION

This is to certify that:

1. All required redactions have been made and, with the exception of those
redactions, every document submitted in Digital Form or scanned PDF format is an
exact copy of the document filed with the Clerk;

2. The digital submissions have been scanned for viruses with Symantec
Endpoint Protection, Updated 9/21/17, and according to said program, are free of
viruses.

s/ MITHUN MANSINGHANI

23

Appellate Case: 07-7068     Document: 01019874433     Date Filed: 09/21/2017     Page: 30     


	Rehear COVER, TOC
	Rehear TOA
	Rehear petition

