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IN THE UNITED STATES DISTRICT COURT  
 

FOR THE DISTRICT OF NEW MEXICO 
 
 

MILTON TOYA, 
Petitioner 
 
vs.         17-CV-00258 JCH/KBM 
 
AL CASAMENTO, DIRECTOR/WARDEN 
Sandoval County Detention Center, and 
ALAN TOLEDO, Pueblo of Jemez Tribal Court Judge, and 
JOSEPH A. TOYA, Pueblo of Jemez, Governor, and 
WILLIAM WAQUIE, Pueblo of Jemez, 1st Lt. Governor, and  
JONATHAN ROMERO, Pueblo of Jemez, 2nd Lt. Governor. 
Respondents. 

 
REPLY TO RESPONDENT’S ANSWER TO PETITIONER’S FIRST AMENDED 

PETITION FOR WRIT OF HABEAS CORPUS 
 

COMES NOW the Petitioner, Milton Toya, by and through his counsel of record, 

Nicholas E. Mendoza, Attorney at Law, and hereby replies to Respondents’ Answer to his First 

Amended Petition for Writ of Habeas Corpus pursuant to 25 U.S.C. § 1302-1303 as follows: 

1. In Wounded Knee, the court held that “if a tribal remedy in theory is non-existent in fact 

or at best inadequate, it might not need be exhausted,” and that “a Court should not demand 

exhaustion when remedies would be ineffective and meaningless.”  Wounded Knee v. Andera, 

416 F.Supp. 1236, 1239 (D.C.S.D.1976).  In support of such holding, the court found that the 

Petitioner in that case had filed a timely request for permission to appeal the judge’s rulings in 

accordance with the appeals section of the Crow Creek Tribe’s Tribal Code.  Id. at 1237-1238.  

The Petitioner waited six months to no avail.  Id. at 1238.  However, the court then found that at 

a hearing regarding the reason for inaction that the Judge himself stated that he knew of no other 

judge to whom the court clerk could have forwarded the request to; that after being a judge there 

for two years he thought he was the only judge there; and that nobody else in the Tribe’s legal 
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community knew of any other court there other than the Tribal Judge’s court appealed from.  Id. 

at 1238.  In addition, the court also found, through the testimony of the tribe’s chairperson, that 

although she testified that the tribe did have an appellate court and that had the matter come to 

her attention she would have set the machinery in motion to have judges appointed and an 

appellate tribunal would have convened to hear the appeal, the tribal code was devoid of any 

requirement that the appellant contact the tribal chairperson in order to perfect their appeal.  Id. 

at 1238.  Thus, the court stated, “although an appellate procedure was available in theory, no 

appeal within the reservation legal system was accomplished in fact.”  Id. at  1238.  Hence, the 

court further added, “A court that could in fact come into being at some time in the future is no 

court at all for settling present disputes.”  Id. at 1239.   

2. However, in the case at bar, at the time of the filing of his petition, there was no remedy 

in either the Jemez Tribal Code or the Pueblo of Jemez Rules of Criminal Procedure through 

appeal or rule or process to actually challenge the Petitioner’s criminal Judgment and Sentence 

itself that existed in fact or that was adequate.  For example, Rule 24 of the Pueblo of Jemez 

Rules of Criminal Procedure (PJRCrim.P.) reads:  “RIGHT OF APPEAL; HOW TAKEN 

(RESERVED)”; and Rule 25 of the PJRCrim.P. reads:  “STAY OF JUDGMENT AND RELIEF 

PENDING APPEAL (RESERVED)”.  (See Doc. 7, 1-57, 21).  In fact, the only means available 

to the Petitioner at the time of the filing of his petition, was to grapple with the sentence itself, 

not the judgment, which he tried to do through a Motion for Reconsideration to no avail and 

futily.  

3. Interestingly, such futility is further shown by the Respondents’ own admission.  On page 

3 of Respondents’ Answer, they state that as a result of Petitioner’s Motion for Reconsideration 

“[p]etitioner was released from detention and placed on supervised probation.  In Poodry v. 
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Tonawanda Band of Seneca Indians, the United States Court of Appeals for the Second Circuit 

held that “[i]t is well established that actual physical custody is not a jurisdictional prerequisite 

for federal habeas review.”  Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d 874, 893 

(2nd. Cir.1996).  Moreover, in Dry v. CFR Court of Indian Offenses for Choctaw Nation, the 

United States Court of Appeals for the Tenth Circuit held that “[a] petitioner is in custody for 

purposes of the statute if he or she is subject to ‘severe restraints on [his or her] individual 

liberty’” and that “[a] restraint is severe when it is ‘not shared by the public generally.’”  Dry v. 

CFR Court of Indian Offenses for Choctaw Nation, 168 F.3d 1207, 1208 10th. Cir.1999) 

(Citations omitted).  Thus, in Dry even though the Petitioners were merely charged, arraigned, 

and released on their own personal recognizance and were “ostensibly free to come and go as 

they please”, the court found that such was sufficient to meet the “in custody” requirement of the 

habeas statute because they remained obligated to appear at the court’s discretion.  Dry, at 1208.  

Hence, similarly in the case at bar, in light of the Petitioner’s status above as admitted by the 

Respondents in their answer, clearly such is sufficient to meet the detention or in custody 

requirement for habeas corpus review or jurisdiction under 25 U.S.C. §1303.    

CONCLUSION 

 WHEREFORE, Mr. Toya respectfully requests that this Court: (1) issue the writ of 

habeas corpus commanding Respondent to release Mr. Toya from their custody immediately; or 

in the alternative, (2) hold an expedited evidentiary hearing to inquire as to the legality of the 

detention, and (3) grant any other further relief that this Court deems just and proper. 

       RESPECTFULLY SUBMITTED: 

         /ss/    
       Nicholas E. Mendoza 
       Attorney for Petitioner 
       P.O. Box 1153 
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       Tijeras, New Mexico 87059 
       (505) 503-0492 
 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 7th. day of August 2017, I filed the foregoing pleading 
electronically through the CM/ECF system, which caused counsel of record to be served by 
electronic means. 
 
Al Casamento, Director 
Sandoval County Detention Center  
1100 Montoya Rd. 
Bernalillo, New Mexico 87004 
 
David Yepa 
VanAmberg, Rogers, Yepa, 
Abeita & Gomez, LLP 
1201 Lomas Blvd., NW Suite C 
Albuquerque, New Mexico 87102  
 
Electronically filed 
/s/Nicholas E. Mendoza 
Attorney for Petitioner  
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