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CORPORATE DISCLOSURE STATEMENT

In accordance with Fed. R. App. P. 26.1, Appellees, Osage Wind, LLC, Enel

Kansas, LLC, and Enel Green Power North America, Inc., hereby disclose the

following:

A. Parent Corporations

Osage Wind, LLC is a Delaware limited liability company and a wholly-

owned subsidiary of Enel Kansas, LLC, a Delaware limited liability company.

Enel Kansas, LLC is a wholly-owned subsidiary of Enel Green Power North

America, Inc., a Delaware corporation.

Enel Green Power North America, Inc. is a wholly-owned subsidiary of Enel

Green Power International, BV, a Netherlands corporation.

Enel Green Power International, BV is a wholly-owned subsidiary of Enel

SpA, a publicly-traded Italian corporation.

B. Publicly-Held Corporation that Owns 10% or More of Osage Wind’s
Membership Interests

Publicly-held corporations indirectly own more than 10% of the membership

interests of Osage Wind, LLC, Enel Kansas, LLC, and Enel Green Power North

America, Inc., as described in Paragraph (A), supra.
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STATEMENT OF JURISDICTION

This Court lacks jurisdiction over the merits of this appeal. Though the

Appellant/Movant to Intervene, the Osage Mineral Council (“OMC”) asserts

otherwise, Brief of Appellant/Movant to Intervene (“Aplt. Br.”), at 2, this is so

because the OMC failed to timely appeal. Accordingly, this Court lacks

jurisdiction under 28 U.S.C. § 1291 in Appeal No. 15-5121. The question of

whether the Court has jurisdiction was briefed in Appellees/Defendants, Osage

Wind, LLC, Enel Kansas, LLC, and Enel Green Power North America, Inc.

(“Enel”) (collectively, “Osage Wind”) Motion to Dismiss Appeal for Lack of

Jurisdiction (Dec. 11, 2015), referred to the panel for consideration with the

briefing on the merits (Jan. 28, 2016). For the reasons set forth in Osage Wind’s

Motion to Dismiss Appeal for Lack of Jurisdiction and Reply in support thereof

(Jan. 11, 2016), Appeal No. 15-5121 should be dismissed for lack of jurisdiction,

and, as the underlying judgment would then be final, Appeal No. 16-5022 is moot.

STATEMENT OF THE ISSUES

The issues in these consolidated appeals are:

1. Whether the Court has jurisdiction over Appeal No. 15-5121, the

OMC’s appeal of the district court’s ruling on the merits, when no party to the

district court proceeding filed a timely appeal.
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2. Whether the district court’s order denying the OMC’s motion to

intervene for lack of jurisdiction should be affirmed for lack of jurisdiction or

because OMC did not satisfy the requirements of Fed. R. Civ. P. 24.

3. Whether the district court correctly ruled that surface construction

requiring incidental removal and replacement of subsurface materials on fee-

owned lands in Osage County is not mining subject to the regulatory jurisdiction of

the United States Department of the Interior’s Bureau of Indian Affairs or the

OMC.

STATEMENT OF THE CASE

Osage Wind disputes the OMC’s statement of the case, Aplt. Br. 3-10,

because it fails to present a full and accurate statement of the events giving rise to

this appeal, and is notable for what it leaves out—facts demonstrating the OMC’s

intimate, early stage knowledge of the details for the construction of the wind

energy project at issue in this case (the “Project”)—rather than what it includes.

Since 2008, Osage Wind’s development of the Project in Osage County, Oklahoma

has been planned and discussed with—and challenged by—the OMC, the Osage

Nation, and agencies of the United States. The United States filed this suit on

November 21, 2014, at the behest of the OMC, asserting Osage Wind was

violating 25 C.F.R. Parts 211 and 214 by constructing the wind farm without

obtaining authorization from the United States Department of the Interior’s
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(“Department”) Bureau of Indian Affairs (“BIA”). Notwithstanding the OMC’s

efforts to contradict or augment the record below, the material facts on the merits

of this case are undisputed. Joint Appendix (“Jt. App.”) 504.

1. Regulatory authority over the Osage Mineral Estate.

Osage County, Oklahoma is unique in the United States. In 1906, by

enacting the Osage Allotment Act, Congress severed the mineral estate of the

former reservation of the Osage Nation (“Nation”), and placed it in trust for the

Nation (“Mineral Estate”). Act of June 28, 1906, ch. 3572, 34 Stat. 539, § 3

(“Osage Act”). The surface estate was allotted out of reservation status and largely

granted to individual tribal members, id. § 2(7), to be used for “farming, grazing,

or any other purpose not otherwise specifically provided for herein . . . .” Id. § 7.

The former reservation of the Nation became Osage County in the new state of

Oklahoma. See Osage Nation v. Irby, 597 F.3d 1117, 1120 (10th Cir. 2010). The

Nation created the OMC as an independent agency to manage the Osage Mineral

Estate, in which interests are held by individual Osage members, and some

nonmembers. Jt. App. 154.

The BIA has promulgated regulations to implement the Osage Act with

respect to the Mineral Estate. 25 C.F.R. Part 226 regulates the development of the

oil and gas contained in the Mineral Estate. 25 C.F.R. Part 214 regulates other

development of the Mineral Estate. The BIA also has promulgated 25 C.F.R. Part
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211 to regulate “leases and permits for the development of Indian tribal oil and gas,

geothermal, and solid mineral resources . . . .” 25 C.F.R. § 211.1(a). The United

States brought this suit, at the request of the OMC, alleging violations of

regulations under Parts 211 and 214.

2. Development of the Project in Osage County, Oklahoma.

Osage Wind has, at all times, made the Osage Nation, the OMC, and the

BIA fully aware of its plans to construct the Project, including construction

impacts. Beginning in 2008, Enel’s predecessor, Wind Capital Group (“WCG”),

and later Osage Wind, engaged the OMC, the Nation, the BIA, and the Department

regarding a proposal to develop the Project in Osage County. Jt. App. 070, 086. In

2010, Osage County began considering an ordinance to allow development of wind

farms, and held public meetings attended by representatives from Osage Wind,

LLC and the Nation. Id. 070. Also in 2010, Osage Wind, LLC leased

approximately 8,400 acres of privately owned fee surface estate in Osage County

to develop the Project. Id. 056. None of the leased surface estate was held in trust

by the United States for the Osage Nation, in trust for the benefit of an enrolled

member of the Osage Nation, or subject to restriction by the United States against

alienation. Id.

The Project plans identified 84 turbine sites and 10 alternate sites. Jt. App.

056. On April 15, 2011, Osage Wind, LLC met with representatives of the OMC
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and provided the OMC with copies of the proposed site plans for the Project for

review and comment. Id. 070, 087. In September 2011, the BIA raised a concern

that the Project could interfere with oil and gas production in Osage County, and,

in a meeting to discuss the BIA’s concern, WCG provided the BIA with copies of

the proposed site plans. Id. 070-71, 088. WCG provided detailed site plans to

representatives of the BIA, the OMC, and the Nation on October 7, 2011. Id. 071,

088. These plans showed the placement of each turbine and the total footprint of

the Project. Id. 072. The OMC and the Nation then filed a lawsuit in the United

States District Court for the Northern District of Oklahoma (the “Prior Litigation”)

challenging the Project’s alleged effect on development of the Osage Mineral

Estate, discussed in Statement of the Case, Part 3, infra.

In 2012, the BIA and the OMC continued to focus on concerns that the

Project would affect oil and gas operations in Osage County. Jt. App. 072-73. It

was not until October 10, 2013, when, for the first time, the OMC suggested that

the Project “may be” subject to federal regulation under 25 C.F.R. Parts 211 and

214. Id. 074. On October 28, 2013, WCG responded to the OMC, disputing the

contention that the BIA could regulate the Project under Sections 211 and 214 and

that a lease or permit was required for surface construction. Id. The OMC did not

respond to this letter. Id.
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Project construction began on October 25, 2013, consisting primarily of site

preparation and road construction. Jt. App. 057. Turbine excavation work began on

September 10, 2014, and was completed November 18, 2014.1 Id. 058, 274. The

excavated hole for each of the turbine foundations measured approximately 10 feet

deep and 50 to 60 feet in diameter. Id. 056, 058, 274. Materials excavated included

sand, soil, and rock in various sizes. Id. 058. After Osage Wind dug the holes, it

poured foundations, with concrete mixed and prepared using exclusively purchased

materials. Id. 058-60. When the foundations had cured, Osage Wind returned the

sand, soil, and pieces of rock smaller than three feet that had been crushed on site

to a size of three inches or less to the hole from which it had been excavated. Id.

058. Rock crushing activities were conducted only for filling in the holes around

the turbine foundations. Id. 276. Rock pieces larger than three feet were stacked

and remain stockpiled adjacent to the site of the foundation hole from which they

were removed. Id. 058. Crushing rocks in place and returning them to the hole

from which they were removed is a standard and customary construction practice.

Id. No sand, soil, or rock was used for any purpose other than to return it to the

hole from which it came or to stack it adjacent to the excavation site. Id. 059.

1 In October 2014, Osage Wind met with the BIA Regional Director for the Eastern
Oklahoma Regional Office to discuss excavation, but during this meeting the BIA
did not direct Osage Wind to obtain a lease or permit with respect to its activities.
Jt. App. 340-41.
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Commercial operation of the Project commenced by May 2, 2015. Jt. App.

486. The total surface footprint of the Project’s facilities is approximately 1.5% of

the 8,400 acres leased, or 126 acres. Id. 056; Aplt. Br. 5. The district court

accepted the United States’ calculation that 720 cubic yards of material were

excavated for each hole. Jt. App. 515.2 In any event, the district court’s conclusion

that the footprint of the Project’s facilities is approximately 1.5% of the 8,400 acres

is essentially identical to the finding by the district court in the Prior Litigation

OMC filed against the Project in 2011, which is binding on the OMC. Jt. App. 155;

see infra Argument, Part I.C (discussing preclusive effect of Prior Litigation on the

OMC).

3. The Prior Litigation.

The Prior Litigation, binding on the OMC, conclusively demonstrates that

the OMC, the Nation, and the BIA all had ample, advance notice of Osage Wind’s

construction plans and the impacts of those plans. On October 18, 2011, the Nation

“acting through the [OMC],” filed its complaint against WCG in the Prior

2 The OMC, despite declining to participate below, now tries to dispute the district
court’s reliance on the United States’ calculations of the amount of subsurface
material excavated for each turbine. Aplt. Br. 5 n.1. The district court properly
relied upon the “Plaintiff’s own math, . . . [that excavation was] only around 720
cubic yards of material per foundation.” Jt. App. 515. As discussed below, this is
well within the “de minimus” exception to 25 C.F.R. § 211.3’s definition of
“mining.” See infra Argument, Part II.C.2. In the same vein, the OMC improperly
speculates, without basis in the record, that an additional unquantified portion of
the mineral estate is rendered inaccessible. Aplt. Br . 5-6.
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Litigation. Jt. App. 242, 371. The OMC sought an injunction prohibiting

construction of the Project. Id. 536.3 Among other things, the OMC contended the

Project required “extensive digging to construct deep pits containing concrete

foundations similar to those required in the construction of tall buildings,” and that

the Nation would “be irreparably harmed if the Defendants are allowed to begin

construction. . . .” Id. 242, 371. This, the OMC contended, would “interfere with

the Osage Nation’s rights associated with developing its mineral estate.” Id. 33.

As the district court in the Prior Litigation (Frizzell, J.) explained, the

OMC’s claims were “generally predicated on the allegation the Project will

unlawfully interfere with its rights to develop the Osage Mineral Estate.” Id. 157.

After extensive briefing, oral argument, and an evidentiary hearing, on December

20, 2011, the district court denied on the merits the “Osage Nation’s request for

declaratory relief and a permanent injunction barring Defendants from constructing

a wind farm in Osage County, Oklahoma . . . .” Id. 154-73. Contrary to the OMC’s

representation, Aplt. Br. 2, the OMC appealed the decision, although it

subsequently dismissed the appeal. Jt. App. 044, 257. In any event, it is undisputed

that the Prior Litigation resulted in a final judgment on the merits. Id. 033-34.

3 This attempted appeal is the OMC’s and the Nation’s fifth suit in their
unrelenting efforts in court to stop the Project—in addition to the Prior Litigation,
the OMC has twice challenged the Project in Oklahoma state court (and the Nation
has appealed the dismissal of those cases), and the Nation has filed a case in tribal
court, but has not taken further action in that case. Jt. App. 540.
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4. The OMC’s belated attempt to intervene.

The United States, as trustee of the Mineral Estate and at the request of the

OMC, filed the Complaint in this case on November 21, 2014. Jt. App. 012, 017,

179. The OMC, however, did not elect to participate below, nor did it attempt to do

so until well after the district court had entered a final judgment. After

withdrawing its motion for preliminary injunction, id. 174, the United States filed

its First Amended Complaint, which continued to request the court order any

towers installed to be removed. Id. 178, 189.4

Osage Wind moved for summary judgment not only on the merits (i.e., that

its activities did not constitute “mining” under the Osage Act), but also on the

ground that the final judgment in the Prior Litigation was res judicata as to whether

the Project in any sense interfered with the Osage Mineral Estate or any rights

related to it. Id. 233-65. The United States also filed a motion for partial summary

judgment, seeking declaratory judgments as to the applicability to the Project of

Parts 211 and 214 of the Osage Act. Id. 192-214. In response to the United States’

motion for partial summary judgment, Osage Wind argued its activities did not

constitute “mining” and that the United States’ requested relief was barred by

laches. Id. 278-310.

4 Contemporaneously, the Osage Nation Congress amended its Tribal Code on
November 24, 2014, to authorize a suit the Nation subsequently filed against the
Project in Osage Nation Tribal Court, in the words of Gene Dennison, the Nation’s
counsel in that process, to “tear down what’s been built.” Jt. App. 364.
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The district court issued a nineteen-page Opinion and Order (the “Merits

Opinion”) on September 30, 2015, granting Osage Wind’s motion for summary

judgment and denying the United States’ motion for partial summary judgment.

The district court concluded that the United States’ claims failed as a matter of law,

and, importantly, that res judicata did not apply to the United States specifically

because the United States did not participate in the Prior Litigation. Id. 508-11.

The United States and Osage Wind had sixty (60) days to appeal the decision

under Fed. R. App. P. 4.

On the sixtieth day, November 30, 2015, and after business hours, the OMC

filed a three-page Motion to Intervene in the district court for purposes of

appealing the district court’s decision. Jt. App. 524-29. Minutes later, and without

having been permitted to intervene in the district court, the OMC filed a “Notice of

Appeal.” Id. 532-34.

Osage Wind opposed the OMC’s motion to intervene in the district court,

arguing the motion was untimely and, as relief sought by the OMC would be

barred by res judicata, futile—and that the purported Notice of Appeal divested the

district court of jurisdiction to decide the motion. Id. 535-46. On February 22,

2016, the district court denied the OMC’s motion to intervene for lack of

jurisdiction due to the pending appeal (the “Intervention Order”). Id. 576.

Appellate Case: 16-5022     Document: 01019639458     Date Filed: 06/16/2016     Page: 16     



11

SUMMARY OF THE ARGUMENT

The district court’s Merits Opinion granting Osage Wind’s motion for

summary judgment and its Intervention Order both should be affirmed. First, the

district court correctly denied the OMC’s motion to intervene because (1) the filing

of the appeal divested the court of jurisdiction over the motion to intervene, and (2)

the motion fails to satisfy Rule 24’s requirements, or (3) would be futile, in any

event. See infra Argument, Part I. Second, the district court’s ruling on the merits

of Osage Wind’s motion for partial summary judgment should be affirmed because

the district court correctly interpreted the applicable regulations in the context of

the rights of surface owners under the Osage Act, affirming the right of surface

owners to use mineral constituents of the soil for construction on their properties,

and rejecting the United States’ litigation position that would have conferred a

tribal veto of such uses in all of Osage County. See infra Argument, Part II.

ARGUMENT

I. The district court correctly denied the OMC’s motion to intervene.

A. Standard of review of the denial of the OMC’s motion to intervene.

This Court reviews “the denial of a motion to intervene as of right de novo

and denial of a motion for permissive intervention for an abuse of discretion.”

United States v. Albert Inv. Co., 585 F.3d 1386, 1390 (10th Cir. 2009). On appeal,
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the OMC only pursues a claim that it should have been granted leave as of right.

Aplt. Br. 18. Thus, that contention is reviewed de novo.

B. The OMC’s near-simultaneous filing of its motion to intervene and notice of
appeal divested the district court of jurisdiction over the motion to intervene.

Despite its admitted knowledge that the United States might not appeal the

decision—evident, alone, from the fact that the OMC waited for the United States

to communicate its decision until the sixtieth day after the district court’s

judgment—the OMC delayed until the last minute to file a motion to intervene and

then immediately filed a notice of appeal. The district court correctly held that the

filing of the notice of appeal divested the district court of jurisdiction to entertain

the OMC’s motion to intervene. See Stewart v. Donges, 915 F.2d 572, 574 (10th

Cir. 1990) (“‘[A] federal district court and a federal court of appeals should not

attempt to assert jurisdiction over a case simultaneously. The filing of a notice of

appeal is an event of jurisdictional significance—it confers jurisdiction on the court

of appeals and divests the district court of its control over those aspects of the case

involved in the appeal.’”) (quoting Griggs v. Provident Consumer Discount Co.,

459 U.S. 56, 58 (1982)); In re Transtexas Gas Corp., 303 F.3d 571, 578-79 (5th

Cir. 2002) (citation omitted) (“It is a fundamental tenet of federal civil procedure

that—subject to certain, defined exceptions—the filing of a notice of appeal from

the final judgment of a trial court divests the trial court of jurisdiction and confers

jurisdiction upon the appellate court.”); United States v. Brooks, 145 F.3d 446,
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455-56 (1st Cir. 1998) (“The black-letter rule that the filing of a notice of appeal

transfers authority over the case from the trial court to the court of appeals derives

from a desire to prevent clashes between institutions that occupy different tiers

within the federal judicial system.”); Matter of Jones, 768 F.2d 923, 931 (7th Cir.

1985) (Posner, J. concurring) (“The purpose of the rule is to keep the district court

and the court of appeals out of each other’s hair.”).

This rule applies to motions to intervene, including the OMC’s motion: the

filing of a notice of appeal divests a district court of jurisdiction to entertain a

motion to intervene. A motion to intervene to challenge the merits is not a mere

collateral matter, as the OMC argues. Aplt. Br. 15. See Taylor v. KeyCorp, 680

F.3d 609, 616, 617, n.12 (6th Cir. 2012) (ruling “the district court was correct to

deny the motion to intervene, not because final judgment had been entered, but

because once a notice of appeal was filed, the district court was divested of

jurisdiction[,]” and refusing to remand the intervention motion because the

purported intervenor “failed to give the district court sufficient time to address the

motion, and . . . failed to take any reasonable action to allow for the district court’s

consideration.”).

The OMC argues that the district court retained jurisdiction over the OMC’s

motion to intervene after the notice of appeal was filed, as Appeal No. 16-5022

was limited to the issues decided in the Merits Opinion. Aplt. Br. 15-16. The
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authorities relied on by the OMC provide it no aid: the OMC’s appeal of the Merits

Opinion was not an appeal of an interlocutory order, but rather of a final judgment

that decided the merits of the case. Compare Garcia v. Burlington N. R. Co., 818

F.2d 713, 721 (10th Cir. 1987) (holding a motion to amend the final judgment to

include prejudgment interest is not a collateral issue because the plaintiff could

have requested that form of relief prior to the entry of a final judgment) with

McCauley v. Halliburton Energy Servs., Inc., 413 F.3d 1158, 1160 (10th Cir. 2005)

(finding the appeal of a motion to compel arbitration did not divest the district

court of jurisdiction “to proceed on the merits of the underlying claim”) (cited

Aplt. Br. 16-17).5 To equate the Merits Opinion with an interlocutory order, as the

OMC suggests, would undermine this Court’s jurisdiction by allowing a district

court to consider a broad array of merits-related motions after it has been divested

of jurisdiction by the filing of a notice of appeal.

The OMC additionally argues that its motion to intervene is a “collateral

issue” over which the district court retains jurisdiction after the filing of a notice of

appeal. Aplt. Br. 15. The “paradigmatic example of a collateral issue” is a claim

for attorney’s fees. McKissick v. Yuen, 618 F.3d 1177, 1196 (10th Cir. 2010);

Henry’s Marine Serv., Inc. v. Fireman’s Fund Ins. Co., No. CIV.A. 02-3682, 2004

5 The OMC’s reliance on cases in which a post judgment motion to intervene was
granted prior to any party filing a motion to intervene do not assist it. See, e.g.,
United Airlines, Inc. v. McDonald, 432 U.S. 385, 395 (1977) (cited Aplt. Br. 26).
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WL 1857646, at *3 (E.D. La. Aug. 17, 2004) (considering a motion to intervene

only with respect to a claims for attorneys’ fees after a notice of appeal was filed);

see also In re Motor Fuel Temperature Sales Practices Litig., 641 F.3d 470, 482

(10th Cir. 2011) (stating the purpose of the collateral order doctrine is to permit

interlocutory review of questions “collateral to (or separate from) the merits of the

underlying proceeding”). Here, the OMC filed a motion to intervene to attack the

Merits Opinion, hardly an issue collateral to the Merits Opinion. See Garcia, 818

F.2d at 721. The filing of a motion to intervene in order to appeal a final judgment

is not a collateral matter. See Avoyelles Sportsmen’s League, Inc. v. Marsh, 715

F.2d 897, 929 (5th Cir. 1983).

Although the OMC contends that it “simultaneously took as many different

paths as it could. . .” to present its motion to intervene and attempt to appeal the

district court’s decision, Aplt. Br. 14, it most certainly did not. The OMC was

clearly on notice that the United States might not appeal the district court’s

decision well prior to the expiration of the sixty (60) days permitted to file a notice

of appeal. See Oklahoma ex rel. Edmondson v. Tyson Foods, Inc., 619 F.3d 1223,

1232 (10th Cir. 2010) (stating that delay is measured “from when the movant was

on notice that its interests may not be protected by a party already in the case”)

(emphasis added). By the OMC’s own unsworn admission it contacted the United

States on November 4, 2015, November 13, 2015, and November 23, 2015, and
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each time did not receive an affirmative answer regarding whether the United

States would appeal. Aplt. Br. 10. This, alone, put the OMC on actual notice that

the United States might not appeal. But despite that notice, the OMC waited until

the last day permitted to appeal. The OMC could have taken many actions in lieu

of waiting until the last minute. By way of example, the OMC could have informed

the United States that if the United States did not appeal, it would, and have

requested a decision by a date certain. The OMC could (and should) have filed a

motion to intervene as soon as the United States indicated it might not appeal, and

have requested expedited consideration of the motion. Finally, the OMC could

have sought an extension of time in accordance with Fed. R. App. P. 4(a)(5). The

OMC did none of these, instead opting to wait until the last minute, and filing its

motion to intervene and notice of appeal minutes apart.6 The OMC caused its own

predicament, and should not be allowed to now blame the United States or the

district court for its failures. The district court did not err.

As the OMC recognizes, the filing of a notice of appeal divests the district

court of jurisdiction over the issues decided in the order being appealed. See Aplt.

Br. 16-18. In the Merits Opinion, the opinion that the OMC is now seeking to

6 The OMC attempts to characterize its failure to ensure its motion to intervene was
filed in a timely manner that would permit the district court to make a ruling before
the appeals deadline had passed as grist only for an “academic[]” debate. Aplt. Br.
14. Compliance with procedural rules and this Court’s precedent, however, is not a
matter of debate, academic or otherwise.
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appeal, the district court decided the issue of res judicata in favor of the United

States. Thus, as an alternative argument, the OMC’s motion to intervene presents

an issue that was decided by the district court—whether res judicata would bar the

OMC from obtaining relief. The record allows the Court to affirm on the issue of

res judicata, as it contains facts necessary to determine whether (1) Osage Wind is

prejudiced by the denial of its res judicata position by the OMC’s delay in seeking

to intervene in the district court, and (2) the Motion to Intervene would be futile

because res judicata would bar the OMC from asserting claims on which it lost (or

could and should have brought, given the knowledge it had) in the Prior Litigation.

C. The OMC has no right to intervene for purposes of appealing the district
court’s Merits Opinion.

The OMC cannot, under governing law, intervene for purposes of appealing

the Merits Opinion.7 The OMC contends it should have been permitted to intervene

as of right under Rule 24(a)(2), which gives a movant the right to intervene if the

movant “claims an interest relating to the property or transaction that is the subject

of the action” and the movant is “so situated that disposing of the action may as a

7 The Court should reject the OMC suggestion it simply consider whether the
OMC can intervene in this appeal, without considering the district court’s ruling on
the motion to intervene. Aplt. Br. 18, 31-32. If the OMC had not filed the notice of
appeal, there would not be an appeal in which the OMC could intervene. Allowing
the OMC to avoid satisfying the requirements of Fed. R. Civ. P. 24 merely by
filing a notice of appeal—and then asserting a unique interest in the subject matter
of that appeal—would invite abuse of the procedural requirements for filing
appeals and intervention.
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practical matter impair or impede the movant’s ability to protect its interest, unless

existing parties adequately represent that interest.” Fed. R. Civ. P. 24(a)(2). Here,

the OMC is not so situated, as the OMC had the ability to protect its interest, which

it attempted unsuccessfully to do in 2011 with the Prior Litigation, could have

done by joining the United States as a co-plaintiff in the filing of this suit, by

intervention pre-judgment below, or by promptly so moving after judgment.

The OMC’s motion fails on each element of Rule 24(a)(2): its attempt to

intervene was untimely, as it could and should have intervened as soon as it

became aware that its interests might not be protected, which undoubtedly

occurred weeks prior to the last day permitted for filing a notice of appeal. Osage

Wind would be prejudiced by the OMC’s intervention, as it puts the case in an

entirely different posture, particularly as to the issue of res judicata,8 prejudice that

outweighs any prejudice to the OMC because the OMC has already had an

opportunity to protect its interests. The OMC’s interest has been adequately

protected, despite the United States’ reasonable decision not to appeal the district

court’s decision, as the OMC previously brought—and lost—its own litigation

seeking to prohibit construction of the Project on the grounds that the Project

8 Alternatively, the record allows the Court to affirm on the issue of res judicata,
which remains an alternative basis to affirm the judgment in Osage Wind’s favor.
See infra Argument, Part I.C.3.
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interfered with the Mineral Estate. Finally, intervention by the OMC would be

futile because all relief it seeks is barred by res judicata.

1. The OMC’s motion to intervene was untimely.

Intervention of right requires a timely motion. Tyson Foods, 619 F.3d at

1231. Although timeliness is determined “‘in light of all of the circumstances,’”

particularly important considerations are “‘(1) the length of time since the movant

knew of its interests in the case; (2) prejudice to the existing parties, and (3)

prejudice to the movant.’” Id. (quoting Sanguine, Ltd. v. U.S. Dep’t of Interior, 736

F.2d 1416, 1418 (10th Cir. 1984)). The Court “should also consider the existence

of any unusual circumstances.” Id. (internal quotation marks and citations omitted).

This Circuit “measure[s] delay from when the movant was on notice that its

interests may not be protected by a party already in the case.” Id. at 1232 (emphasis

added) (cited Aplt. Br. 21). Requiring a timely motion protects the original parties

against prejudice that would have been prevented by an earlier attempt to

intervene. See id. at 1237.

Here, even the OMC’s unverified recitation of post-judgment events

impeaches its contention that it became aware that its interests may not be

adequately represented only on the appeal deadline date. But the OMC has known

about its interests purportedly affected by the Project and its desire to protect those

interests since at least 2011, which is evident from the fact that the OMC filed its
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own lawsuit at that time. Thus, the OMC knew its purported interests may not be

protected approximately five (5) years ago, when it took steps to represent itself.

After losing that challenge, the OMC, armed with thorough knowledge of Osage

Wind’s planned construction impacts, was presented another opportunity to

challenge the Project, when Osage Wind indicated it was proceeding to construct

the Project, by its opportunity to participate in the Nation’s filing of its own action

in tribal court, Jt. App. 540, or, when the United States filed suit at the OMC’s

request, joining as co-plaintiff or intervening in this case below.9 When the United

States’ challenge proved to be unsuccessful, the OMC waited until after business

hours on the date of the appeal deadline to file its motion to intervene and notice of

appeal. As context for these delays, the OMC concedes it recognized its interests

were aligned with the United States’ interests, Aplt. Br. 23; thus, if the OMC had

itself brought the district court action, that case could have been dismissed based

on the preclusive effect of the Prior Litigation.

Further, if measured from the date on which the OMC became aware that the

United States may not appeal the decision, that date was surely much earlier than

November 30, 2015—sixty (60) days after the Order was entered. The OMC

9 Whether or not OMC had the United States advance its claims to avoid the res
judicata effect of the prior judgment, see infra Argument Part I.C.2, 3, the district
court found the OMC’s absence allowed the United States to escape res judicata
bars. See Jt. App. 509.
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allegedly contacted the United States four (4) times and never received an

affirmative answer. As early as October 1, 2015, however, the OMC knew that it

wanted to appeal the District Court’s order and knew the exact issues it wanted to

appeal.10 Therefore, at least fifty-nine (59) days prior to the time the OMC actually

filed its motion to intervene, it knew that it took issue with the District Court’s

Merits Opinion and that its alleged interests were at risk. Given the United States’

alleged delay in providing an affirmative answer regarding whether an appeal

would be taken, the OMC surely knew the United States may not appeal the district

court’s decision. Despite this, the OMC waited until the last minute to attempt to

intervene and be made a party to appeal the decision.

The OMC relies heavily on Smoke v. Norton, 252 F.3d 468 (D.C. Cir. 2001)

(cited Aplt. Br. 22-23). In that case, too, however, the appellants moved to

intervene when the “Government indicated it might not appeal.” Id. at 469

(emphasis added). Further, that case did not apparently involve a prior,

unsuccessful challenge by the appellants in which the Government did not

participate. Thus, although the court determined the motion to intervene for

purposes of appeal was timely, Smoke did not involve the dilatory circumstances

presented by this case.

10 This is clear from the OMC’s own filings in this Court. Mot. to Consolidate, Att.
2 at 9-10 (emphasis added) (marginal comments on Merits Opinion, highlighting
“the central premise we would need to appeal”).
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The OMC attempts to distinguish this Court’s opinion in Southern Utah

Wilderness Alliance v. Kempthorne, 525 F.3d 966 (10th Cir. 2008). Aplt. Br. 24-

25. In Kempthorne, the Court emphasized the importance of the timeliness rule

because “[o]therwise a proposed intervenor might simply wait and see if the trial’s

outcome leaves intervention desirable with its attendant risk of undoing what the

trial court has already done.” 525 F.3d at 971 (internal quotation marks and

citations omitted). The OMC attempts to avoid the applicability of Kempthorne’s

holding as untimely a motion to intervene filed by a non-party only after learning

that a party would not appeal the adverse holding, id., by arguing that the presence

of an administrative remand distinguishes Kempthorne. Aplt. Br. 25. Not so. The

fact that the district court had remanded an agency decision for further

administrative consideration, however, played no part in this Court’s ruling on the

non-party’s untimely intervention. Like the movants in Kempthorne, the OMC

“felt compelled to intervene only after realizing the [BIA] might not . . . pursue an

appeal.” 525 F.3d at 971. The OMC’s motion to intervene was untimely, and the

Intervention Order should be affirmed.

2. Osage Wind is prejudiced by allowing the OMC to intervene, as the
OMC advanced its same interests in the Prior Litigation.

Osage Wind will be prejudiced if the OMC is allowed to intervene for

purposes of appealing the district court’s Merits Opinion, and any prejudice to the

OMC is a result of its own conduct. As discussed above, the OMC has known
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about its interests in stopping the Project’s alleged interference with the Mineral

Estate at least as early as 2011, and initiated several lawsuits against Osage Wind

in an express attempt to protect those interests. The delay in bringing (or

appealing) the claims asserted by the United States has already caused Osage Wind

prejudice in that Osage Wind has been subject to endless litigation challenging the

Project, including two cases in federal court. The OMC now seeks to “stand in the

shoes of the United States on appeal,” Aplt. Br. 26, and avoid any preclusive effect

of the Prior Litigation. This is not only prejudicial to Osage Wind, but also to the

judicial process itself. Additionally, even if the finality of the district court’s Merits

Opinion would prejudice the OMC’s interests, such prejudice is a result of the

OMC’s own failures—that is, the failure of the OMC to assert the claims alleging

that the Project violates regulations in 25 C.F.R. Parts 211 and 214 in the Prior

Litigation on its own behalf.

This Court analyzes prejudice caused by the movant’s delay. Tyson Foods,

619 F.3d at 1236 (citation omitted). Additionally, a non-party may be restrained by

the “interests of judicial economy” from intervening on appeal because the non-

party should not be allowed to “enter the scene and request [the Court] to start

over.” Abeyta v. City of Albuquerque, 664 F.3d 792, 797 (10th Cir. 2011). In Tyson

Foods, the Court recognized that the “last-minute delay would create prejudice—
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prejudice that would not have resulted from earlier intervention”—in the form of,

inter alia, the resuscitation of causes of action. 619 F.3d at 1236.

The OMC argues that it will be prejudiced if it is not allowed to intervene.

Aplt. Br. 26-27. Any prejudice to the OMC, however, is a result of its own failure

to raise the issues it now seeks to appeal in the Prior Litigation. Like the claims in

this case, the OMC’s claims in the Prior Litigation sought to prevent the

construction of the Project (events that had not yet occurred) based on alleged

conflicts with the Mineral Estate. The district court entered a final judgment

against the OMC in the Prior Litigation. Thus, Osage Wind moved below for

summary judgment based on res judicata, an argument the district court rejected

specifically “because when the United States is acting on behalf of an Indian tribe,

the United States cannot be bound by a prior action brought by the tribe in which

the United States did not participate.” Jt. App. 509. Although Osage Wind submits

that ruling with respect to the United States is erroneous, even if this conclusion

were correct, the OMC—the party who brought the Prior Litigation—can and

should be bound by the prior action. Permitting the OMC to repeatedly challenge

the Project under different theories is certainly prejudicial to Osage Wind. Further,

re-litigation is a waste of the Court’s resources the res judicata doctrine is intended

to conserve, especially given the fact that intervention is futile.
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3. The United States adequately represented the OMC’s interests in this
case.

Although the OMC may be dissatisfied that the United States decided not to

appeal the Merits Opinion, that does not mean the United States did not adequately

represent the OMC’s interests in this matter. The OMC relies only on a case in

which the Court allowed an unnamed member of a putative class to intervene to

challenge subject matter jurisdiction, a subject no named party challenged. Elliott

Indus. Ltd. P’ship v. BP Am. Prod. Co., 407 F.3d 1091, 1103 (10th Cir. 2005)

(cited Aplt. Br. 30). Elliott does not support the OMC here, because the OMC does

not, and cannot, seek to assert a new, much less a jurisdictional, argument; it seeks

to stand in the shoes of the United States and make non-jurisdictional, merits-based

arguments.

4. The motion to intervene is futile, as the OMC is barred by res judicata,
and this Court may affirm the district court on this basis.

The district court’s Intervention Order should be affirmed on the basis that

res judicata bars the OMC from litigating the claims brought by the United States.

See Abeyta, 644 F.3d at 797 n.5 (even if a non-party could invoke this Court’s

jurisdiction, the Court would affirm the underlying order on the doctrine of the

law-of-the-case); Educ. Credit Mgmt. Corp. v. Bradco, Inc., No. CIV-A 07-2418-

DJW, 2008 WL 2066993 at *4 n.28 (D. Kan. May 14, 2008) (collecting cases

denying a motion to intervene as futile); In re Merrill Lynch & Co., Inc. Research
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Reports Sec. Litig., No. 02 CIV. 8472 (JFK), 2008 WL 2594819, at *5 (S.D.N.Y.

June 26, 2008) (same). The district court could have denied intervention based on

futility, and this Court can affirm the denial of the OMC’s intervention on that

basis.

This Court has long held that it may affirm a district court’s judgment “on

any basis supported by the record, even if it requires ruling on arguments not

reached by the district court . . . .” Richison v. Ernest Grp., Inc., 634 F.3d 1123,

1130 (10th Cir. 2011). Because reversal of a district court’s order involves

significant cost and risk this Court has stated that it will be “ready to affirm

whenever the record allows it.” Id. Thus, not only can this Court affirm the district

court’s denial of the OMC’s motion to intervene, this Court can affirm the district

court’s Merits Opinion on the inapplicability of Parts 211 and 214 on any basis

included in the record—including res judicata.

The OMC seeks to appeal claims that it could have asserted (and, in the

event of an unfavorable outcome to it, appealed) in the Prior Litigation. Res

judicata prevents it from doing so. 11 Under that doctrine “a final judgment on the

11 Osage Wind also argued the United States was barred by laches, which would
also bar the OMC. Jt. App. 24-25. The district court disposed of the United States’
claims on other grounds; thus, it did not address the doctrine of laches. Jt. App.
521, n.7. The record would permit this Court to affirm on the basis of laches as
well, as the OMC delayed in bringing this challenge for years after it had all the
knowledge it needed to file suit (which it did, plainly choosing not to earlier assert
these claims), and Osage Wind was indubitably prejudiced by not having notice
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merits of an action precludes the parties or their privies from relitigating issues that

were or could have been raised in the prior action.” Wilkes v. Wyo. Dep’t of Emp’t

Div. of Labor Standards, 314 F.3d 501, 503-04 (10th Cir. 2002) (quotation marks

and citation omitted, emphasis in original). Res judicata applies when there has

been a final judgment on the merits in an earlier action, and there is an identity of

parties and causes of action in both suits. Id. at 504.

As argued at length below, Jt. App. 256-63, 543-45, under the “transactional

approach” utilized by this Court, see Hatch v. Boulder Town Council, 471 F.3d

1142, 1149 (10th Cir. 2006), the claims in the underlying case and the Prior

Litigation arose out of the same set of facts and sought the same relief. The OMC

previously sought to prohibit the construction of the Project based on an alleged

interference with its Mineral Estate, despite the fact that excavation of such had not

yet begun. It is of no consequence that the Prior Litigation focused on effects on

OMC’s oil and gas interests, and not the solid minerals at issue here: the OMC is

not privileged to seek to bar the project’s interference with the Mineral Estate on

one theory, and then, based on facts then known to it, seek to file another litigation

for the same purpose at a later time. See Jt. App. 260-62.

sooner that the OMC desired to file additional litigation, raising additional
challenges to the Project’s alleged interference with the Mineral Estate and
attendant rights.
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Further, it is undisputed that the Prior Litigation resulted in a final judgment

on the merits. The difference is that, in the event the OMC is permitted to

intervene, the OMC, rather than the United States, would be the party to the action.

The district court expressly declined to apply res judicata based on the fact that the

United States was not a party to the Prior Litigation. Specifically, the district court

ruled that the “identity of the parties” element was not satisfied because, while

“where the United States has litigated an issue affecting an Indian tribe, the tribe

may not re-litigate the matter, the reverse is not true.” Jt. App. 508, 510 (citation

omitted). This supports the general principle Osage Wind advances here: The

OMC is barred by judgment rendered against it in the Prior Litigation’s decision

against it.

Because the res judicata argument failed on the second element, the district

court did not address whether the OMC could have brought the newly asserted

claims in the Prior Litigation. As demonstrated below, however, the claims

asserted by the United States could and should have been brought in the Prior

Litigation. Although the district court ruled the United States was not bound by the

Prior Litigation, the OMC, the party now asserting (or appealing) the claims of

harm to the Mineral Estate, can be, and is, bound. Therefore, this Court should

affirm the denial of the OMC’s motion to intervene, as well as the district court’s

opinion and order, on this basis.
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II. Osage Wind’s surface construction did not constitute mining or use of
minerals over which OMC or the BIA have regulatory authority.

If the Court reaches the merits of this appeal, it should affirm the district

court’s Merits Opinion. The district court correctly ruled that Osage Wind’s

construction of wind turbine towers, which necessarily required the excavation for

and construction of foundations, was not “mining” subject to 25 C.F.R. Parts 211

or 214. Because the BIA does not have regulatory authority over Osage County

landowners, and hence Osage Wind’s surface construction activities, neither the

BIA nor the OMC could require Osage Wind to obtain a mining lease or permit.12

A. Standard of review of the order granting summary judgment.

The Court’s review of the district court’s Merits Opinion is de novo, made

“from the perspective of the district court at the time it made its ruling, ordinarily

limiting our review to the materials adequately brought to the attention of the

district court by the parties.” Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 671

(10th Cir. 1998).

12 The OMC’s charge that Osage Wind did not obtain a mining lease as a result of
“misguided penny-pinching,” implying a lease or permit would have been granted,
Aplt. Br. 10, is both wrong and disingenuous. Osage Wind did not seek a lease or
permit because, as the district court confirmed, Osage Wind has not engaged in
mining of the Mineral Estate. The implication that the OMC would have granted
Osage Wind a lease or permit is specious: the OMC, the Nation, and the BIA have
made clear the unwavering intent of their plethora of litigations challenging the
Project was to prevent construction or remove or “tear down” the already
constructed turbine towers. Jt. App. 304 n.1 (discussing intention of the OMC and
the BIA to “veto” the Project); Jt. App. 364 (intent of Osage Congress to “tear
down” constructed towers).
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B. The OMC’s interpretations of 25 C.F.R. Parts 211 and 214 are not entitled to
deference.

Perhaps because the OMC is unable to legally support its belief that surface

construction constitutes mining of the Mineral Estate, it seeks deference to its

incorrect analysis under doctrines inapplicable here. The OMC argues that its

interpretations of Parts 211 and 214 are entitled to deference under the Indian

canon of construction. Aplt. Br. 33. The district court, relying on Millsap v.

Andrus, 717 F.2d 1326, 1329 (10th Cir. 1983), rejected the argument that the

Indian canon applies because the statutes and regulations at issue in this case do

not contain any “doubtful expression[s]” that must be resolved in favor of the

Indians. Jt. App. 522. The Indian canon “is not a license to disregard clear

expressions of . . . congressional intent,” DeCoteau v. Dist. Cty. Court for Tenth

Judicial Dist., 420 U.S. 425, 447 (1975), and does not apply here to require

adoption of the OMC’s unsupportable reading of the applicable regulations.

The OMC also requests it receive the significant deference accorded federal

agencies’ regulations, see Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467

U.S. 837, 839 (1984), because it advances the interpretations of the regulations

first adopted by the BIA in an October 9, 2014, demand letter, approximately 40

days before filing suit, requesting a “Sandy Soil Permit,” Jt. App. 017, 285-86, and

its pleadings in the district court. Aplt. Br. 33-34. The OMC’s Brief cites no

evidence that such an interpretation is based in the regulations or long-standing
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agency interpretations thereof, and the district court correctly concluded “[t]he

United States has failed to identify any prior administrative interpretation of Part

214 (or Part 211) requiring a mineral lease or permit for otherwise lawful

excavation incident to surface construction.” Jt. App. 520. (emphasis in original).

The OMC plainly misunderstands what, if any, deference is due an agency

position advanced only in the litigation in which the interpretation is advanced.13

See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 213 (1988) (“Deference to

what appears to be nothing more than an agency’s convenient litigating position

would be entirely inappropriate.”). To defer to the BIA’s position advanced in the

litigation below “would seriously undermine the principle that agencies should

provide regulated parties fair warning of the conduct [a regulation] prohibits or

requires.” Christopher v. SmithKline Beecham Corp., ___ U.S. ___, ___, 132 S. Ct.

2156, 2167 (2012) (internal quotation marks and citations omitted; alteration in

original). No Chevron deference is warranted where, as here, to do so would

“require regulated parties to divine the agency’s interpretations in advance or else

be held liable when the agency announces its interpretations for the first time in an

enforcement proceeding and demands deference.” Id. at 2168. Rather, deference to

the BIA’s position advanced in this litigation may receive only “a measure of

13 The OMC does specifically, and erroneously, assert Chevron deference should
be afforded the “de minimus” exception of 25 C.F.R. § 211.3’s definition of
mining. Aplt. Br. 47. The de minimus exception is discussed in Argument, Part
II.C.2, infra.
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deference proportional to the ‘thoroughness evident in its consideration, the

validity of its reasoning, its consistency with earlier and later pronouncements, and

all those factors which give it power to persuade.’” Id. at 2169 (quoting United

States v. Mead Corp., 533 U.S. 218, 228 (2001), in turn quoting Skidmore v. Swift

& Co., 323 U.S. 134, 140 (1944)). The district court exercised its discretion and

rejected the litigation position as unreasonable, and the United States has declined

to appeal.

The OMC’s Brief ignores that, throughout the course of this lawsuit and in

the events leading to it, the BIA, the United States, and the OMC have all asserted

inconsistently that Osage Wind required a “lease,” a “permit,” or a “Sandy Soil

Permit.”14 In pre-litigation communications with Osage Wind, both the BIA and

the OMC stated that Osage Wind was required to obtain either a lease or a “Sandy

Soil Permit,” even though no sandy soil permit is identified anywhere in the

applicable regulations. See Jt. App. 104 (2013 letter from OMC to WCG stating

that “[t]o the extent that the Project requires a lease or permit, [WCG] will be

required to negotiate lease or permit terms and conditions with [the OMC]”); Jt.

App. 285-86 (quoting BIA’s October 9, 2014 letter to OMC, which contended

14 While acknowledging that the definition of “lease” is broad, including “any
contract” and thus arguably a permit, 25 C.F.R. § 211.3, the inability of the United
States, and now OMC, to consistently articulate the form of and basis for the
required authorization demonstrates that no deference is due its position.
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Osage Wind was required to obtain “a Sandy Soil Permit through the Osage

Agency”).

The United States’ briefing below advanced that Osage Wind needed to

obtain a “sandy soil lease,” arguing that a surface owner intending to exceed the de

minimus exception “need only secure a lease,” but citing as support Jt. App. 211,

communications regarding a “sandy soil lease” or “sandy soil permit” applied for

by the Oklahoma Department of Transportation (“ODOT”), and an unsigned lease.

Jt. App. 215-23. The district court rejected the United States’ reliance on the

ODOT communications for several reasons: 1) the lease itself is unsigned, 2) the

“negotiation letters refer confusingly to both a ‘permit’ and a ‘lease’,” and 3) at

best, the documents showed that one contractor voluntarily agreed to pay for

excavation of roadway materials, not that a lease or permit is required for lawful

excavation incident to surface construction. Jt. App. 520.

The OMC’s briefing in this Court demonstrates the ongoing inability of the

Project’s opponents—and the OMC in particular—to determine what exactly

Osage Wind should have sought to obtain prior to beginning excavation. The OMC

argues that the Project “clearly requires authorization in the form of a permit or

lease,” Aplt. Br. 34, see id. 36, but changes tune to argue that, notwithstanding the

BIA’s pre-litigation demands that Osage Wind obtain a “permit” or a “Sandy Soil

Permit,” Section 211’s definition of permit does not apply. The OMC inserts this
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position on appeal, contrary to that the United States advanced below, by arguing

that, because the Section 214 regulations assertedly are specific to the Osage

Mineral Estate and do not refer to “permits,” any consideration of Section 211’s

definition of permit is improper. Aplt. Br. 44 n.16, 47. No deference is due so

malleable a litigation position.

The reasons the BIA’s position in this litigation is not entitled to deference

are “those of timing, ‘consistency,’ and ‘thoroughness’ of ‘consideration.’” Young

v. United Parcel Serv., Inc., ___ U.S. ___, ___, 135 S. Ct. 1338, 1352 (2015). In

Young, the agency guidance to which the Supreme Court declined to defer had

been issued during the pendency of the case, and “took a position about which the

[agency’s] previous guidelines were silent.” Id. The Court said it “cannot rely

significantly” on the newly pronounced agency position. Id. Similarly, the Court

should not defer to the BIA’s position on Parts 211 and 214, as they apply to Osage

Wind. For the reasons explained below, the BIA’s position advanced below lacks

any “power to persuade,” and the district court correctly accorded it no deference

because it was not a “reasonable interpretation” of the regulations at issue here. Jt.

App. 521.
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C. The district court correctly ruled neither Part 211 nor Part 214 regulate
disturbing subsurface materials incident to lawful surface construction.

The United States below argued that Osage Wind was in violation of two

specific regulatory provisions: 25 C.F.R. § 211.4815 and 25 C.F.R. § 214.7.16 Jt.

App. 184, 186. Essential to the applicability of both of these sections is the focus

on mining. As discussed below, the district court’s ruling that Osage Wind was not

engaged in mining is unimpeachable. The Osage Act’s explicit provision that

surface owners may use their surface property “for farming, grazing, or any other

purpose not specifically provided for herein,” Osage Act, § 7, and have the right

“to manage, control and dispose of his or her lands the same as any citizen of the

United States,” id. § 2(7), demonstrates that neither the BIA nor the OMC has

regulatory authority over authorized surface uses, such as landowners’ surface

construction, including landowner-authorized construction of the Project.

The OMC exaggerates the impact of the district court’s ruling to allow any

surface owner to “take” the Mineral Estate without a lease or payment of

compensation. Aplt. Br. 46. The district court’s decision does not undermine the

BIA’s or the OMC’s authority over commercial mineral development of the

15 “No exploration, drilling, or mining operations are permitted on any Indian lands
before the Secretary has granted written approval of a mineral lease or permit
pursuant to the regulations in this part.”

16 “No mining or work of any nature will be permitted upon any tract of land until
a lease covering such tract shall have been approved by the Secretary of the
Interior and delivered to the lessee.”
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Mineral Estate. What Osage Wind does dispute, and what the district correctly

rejected, is the position that a landowner cannot, without OMC and BIA approval,

use the soil and its mineral constituents for excavation incident to lawful surface

construction when it returns the materials to their original location. That cannot be

considered “mining” under 25 C.F.R. Parts 211 or 214.

1. Osage Wind is not engaged in “mining” as defined in 25 C.F.R. § 211.3.

25 C.F.R. § 211.3 defines “mining” as “the science, technique, and business

of mineral development including, but not limited to: opencast work, underground

work, and in-situ leaching directed to severance and treatment of minerals.” Osage

Wind agrees with the OMC (and, below, the United States) that the Part 214

regulations, which apply specifically to the Mineral Estate, do not define “mining,”

and thus the definition contained in 25 C.F.R. § 211.3 applies to Part 214. Aplt. Br.

36; see Jt. App. 517. As the district court correctly ruled, mining is “mineral

development,” or the “activities of an entity engaged in the science, technique, and

business of developing minerals, not those of an entity that incidentally encounters

minerals in connection with surface construction activities.” Jt. App. 9-10. The

OMC, acknowledging that Osage Wind is not engaged in the sale of minerals,

disputes the district court’s interpretation of the term “mining,” and erroneously

seeks to expand that term’s meaning beyond the bounds of reason. Aplt. Br. 37.
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The district court properly analyzed the term “mining” using the plain

language of the regulation to conclude mining is limited to commercial mineral

development. Jt. App. 512. The OMC argues that the district court erred in its

analysis of the terms “science, technique, and business of mineral development.”

Aplt. Br. 39. Tellingly, the OMC is unable to cite a single case or any other

authority to support its position that the district court was incorrect in its

conclusion that “‘mineral development’ covers the activities of an entity engaged

in the science, technique, and business of developing minerals, not those of an

entity that incidentally encounters minerals in connection with surface construction

activities.” Jt. App. 512-13 (emphasis in original).17

“Mineral development” necessarily requires placing minerals into the

marketplace or to commercial use. That a lease is required only for removal of the

Mineral Estate for a commercial reason is supported by provisions of Part 214 that

measure the value of a lease by minerals that are removed and sold. Section

214.10(d) clearly contemplates leases for the commercial production of minerals,

by tying the royalty under a lease, as applicable here, “[f]or substances other than

gold, silver, copper, lead, zinc, coal, and asphaltum the lessee shall pay quarterly a

17 The OMC’s contention that, because Osage Wind employed a method of
“sorting” and “crushing” portions of what it removed and replaced, Osage Wind
was “mining,” Aplt. Br. 39, ignores that any use of materials in foundation
construction will require returning them to the site in a condition sufficient to
support a stable structure.
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royalty of 10 percent of the value at the nearest shipping point of all ores, metals,

or minerals marketed.” (Emphasis added). Section 214.13(a) similarly requires

lessees to “exercise diligence in the conduct of prospecting and mining operations .

. . .” Section 214.11 provides the “Osage Tribe” with a lien on “the mining plant

machinery, and all minerals mined on the property leased.” Each of these

provisions supports the district court’s conclusion that “mining” is not the mere

digging of a hole and replacement or use of the excavated materials at the site of

excavation, but instead includes a purpose of mining for commercial use. The

regulations cannot support OMC’s attempt to extend them to landowner

construction.

The fact that Osage Wind did not perform any of the specific types of

mining identified in Section 211.3’s undisputedly relevant definition of mining

strengthens the conclusion that Osage Wind was not engaged in mining. Section

211.3’s specific examples of activities that constitute mining are “opencast work,

underground work, and in situ leaching directed to severance and treatment of

minerals.” Osage Wind’s surface construction is not opencast work, underground

work, or in situ leaching, or any activity similar in nature to those examples. Like

the United States below, the OMC asserts only that Osage Wind was engaged in

opencast mining. Aplt. Br. 40-41. Tellingly, the OMC cites no authority for its

erroneous assertion that construction activity is synonymous with “opencast
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mining.” The district court concluded that opencast mining is “a method of mining

with a purpose of developing the excavated material,” and that such was

“fundamentally different from the excavation and backfilling activities” engaged in

by Osage Wind. Jt. App. 513. As Osage Wind explained below, Jt. App. 249-50,

“opencast mining” is fundamentally a method of removing valuable minerals from

the earth for processing and sale elsewhere and returning the unused earth to site.

While, as the OMC points out, opencast mining is not necessarily limited to coal

mining, Aplt. Br. 40, it is limited to activities that are mining—which, as the

district court found, is not a term that includes excavation for a lawful surface

construction use. If the digging and refilling of a hole to prepare a foundation for

surface construction is “opencast mining,” then the Osage Act’s directive that

surface owners could develop their land means nothing, and in fact the regulations

would have impermissibly destroyed an important part of the statutory grant of

rights. The regulations did not, and could not, intend such a result.

Section 211.3’s phrase “directed to severance and treatment of minerals”

describes the types of activities, such as “opencast mining,” that constitute mining,

and further underscore that Osage Wind’s activities were not mining. Osage

Wind’s actions were not directed toward severing minerals. Its contractors

excavated material and, with the exception of placing larger rocks to the side and

crushing the smaller rocks, returned the material to the hole without alteration.
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There were no efforts to sever minerals from the general dirt. Nor was there any

treatment of minerals. Crushing rocks to facilitate their return to the earth without

any further processing cannot be considered treatment, as demonstrated by

instructive Oklahoma state law. The Oklahoma Mining Lands Reclamation Act,

applicable to Osage Wind as lessor of the surface estate, expressly exempts from

the definition of “surface mining” “excavations or grading conducted for forming,

on-site road construction or other on-site construction . . . .” Okla. Stat. Ann. tit.

45, § 723(6). This state law recognizes the common-sense distinction between

severing and treating minerals and conducting surface construction. See Saddle Mt.

Minerals, L.L.C. v. Joshi, 95 P.3d 1236, 1243 (Wash. 2004) (holding the surface

owners were “entitled to utilize the surface soil in developing” a subdivision on

their property, but if they took any sand or gravel from the site, they were required

to compensate the owner of the mineral estate).

The OMC argues that the district court erred in its conclusion that, because

Section 211.3 defines mining by providing examples introduced by the phrase,

“including but not limited to,” other activities that are “mining” “must be of the

same character” as those listed. Jt. App. 513; Aplt. Br. 37-38. The OMC, without

providing guidance on the outer limits of “mining,” incorrectly misstates the

district court as ruling that Section 211.3’s examples of mining are exhaustive.

Aplt. Br. 38. Contrary to the OMC’s characterization, the district court did not
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apply ejusdem generis, Aplt. Br. 38, a doctrine which is used “to limit general

terms following specific terms.” United States v. West, 671 F.3d 1195, 1200 (10th

Cir. 2012). The district court specifically noted the examples in the regulation were

specifics used to illustrate the general, and, because each of the examples provided

“refers to a specific method of extracting minerals for commercial purposes,” then,

“excavating minerals incidentally to construction is not contemplated by the term

“mineral development.” Jt. App. 513. That conclusion comports with United States

v. West, cited Aplt. Br. 37-38, which stands for the proposition that a narrow

reading of “including but not limited to” should not be allowed to eliminate other

applicable terms in the regulation. 671 F.3d at 1201 (following the rulings of other

Circuit Courts, ruling that a playground apparatus cannot be defined in a way that

ignores the regulation’s definition of “children” to include youths age 18 and

under). West supports the district court’s ruling: “including but not limited to”

cannot stretch “mining” into an open-ended term, meaning whatever the OMC says

it means, and not, as the district court ruled, types of activities similar in character

to those listed in the definition.

25 C.F.R. § 211.48(a) requires a lease for the “exploration, drilling, or

mining operations . . . on any Indian lands.” As the district court correctly ruled,

Osage Wind is not engaged in mining as defined by Section 211.3. It correctly
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rejected the argument that the construction of the Project violated Section

211.48(a).

2. Section 211.3’s “de minimus” exception is inapplicable, or if it applies, is
satisfied here.

Osage Wind’s surface construction did not constitute mining, miniscule or

expansive. The OMC argues, however, that the so-called “de minimus” exception

to the mining definition demonstrates that Osage Wind’s excavation activities were

mining. Aplt. Br. 41. Section 211.3 provides that “when sand, gravel, pumice,

cinders, granite, building stone, limestone, clay or silt is the subject mineral, an

enterprise is considered ‘mining’ only if the extraction of such a mineral exceeds

5,000 cubic yards in any given year.” The OMC appears to misunderstand the

purpose of this exception. It does not expand or otherwise change the definition of

“mining,” which, as the district court ruled, requires commercial development. Jt.

App. 517. Rather, it excepts from the definition of mining the “science, technique,

and business of mineral development” of 5,000 cubic yards or less of the identified

minerals. Under Section 211.3, mining in such small quantities would not require a

permit.18 As discussed above, the district court correctly ruled Osage Wind did not

18 Section 211.3 defines “permit,” in part, to mean “removal of less than 5,000
cubic yards per year of common varieties of minerals from Indian lands.” Again
seeking to recast the issues by post-judgment intervention, and contrary to its pre-
litigation position and the United States’ litigation position, that a Sandy Soil
Permit or permit or lease was required, the OMC now says that, since the Part 214
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engage in mining, so the quantity of dirt moved in excavation for construction of

the Project is not material.

If, however, the Court found, contrary to the district court’s conclusion and

Osage Wind’s position here, that Osage Wind was engaged in the “science,

technique and business of mineral development,” and, hence, “mining,” OMC

apparently concedes the de minimus exception would apply, and no lease or permit

would be required, unless the record reflects an applicable excavation greater than

5,000 cubic yards in any given year. The record does not. The OMC is simply

wrong that “[t]here is no dispute here that [Osage Wind] extracted and the used far

more than 5,000 cubic yards of minerals per year.” Aplt. Br. 46. This statement

misconstrues the record before the district court, in the formation of which the

OMC declined to participate. The district court did not find it without dispute that

more than 5,000 cubic yards were excavated for the construction of the Project’s

turbines in any year: rather, it “note[d] its skepticism with the United States’

conclusory assertion that Defendants extracted more than 5,000 cubic yards in a

year.” Jt. App. 515 n.5. The district court stated that each turbine required

excavation of approximately 720 cubic yards, id., far below the 5,000 cubic yards

de minimus exception—and thus not “mining,” even if excavation constituted

mining. Even if it were to be heard on the merits of this appeal, the OMC must

regulations do not mention a “permit,” the Court only need be concerned with
whether a lease was required. Aplt. Br. 44 n.16.
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draw its arguments and supporting facts from the record as formed by the parties

below.

The OMC provides no record support for its contention that the amount of

material excavated for all 84 turbines must be aggregated to determine whether the

de minimus exception was satisfied. Rather, it is appropriate to consider each

turbine’s excavation individually for purposes of the de minimus exception. First,

the Project is spread over approximately 8,400 acres under several surface leases,

but the actual area occupied by turbines and other necessary surface structures is

only 1.5% of the total acreage, or 126 acres. See supra Statement of the Case, Part

2. Second, the Part 214 regulations contradict the OMC’s aggregation theory. 25

C.F.R. § 214.8(b) limits a company from holding “at any one time” a lease for

“other useful minerals” to no more than 960 acres. Under the regulations, the BIA

could not issue Osage Wind a lease for the entire 8400 acres. The BIA could,

theoretically, issue Osage Wind a lease or permit for each individual turbine site.

But, as the district court found based on the United States’ submission, each

individual turbine required excavation of approximately 720 cubic yards of

materials, and thus would fall within the de minimus exception to the definition of

mining, and would not require a lease. See Saddle Mt. Minerals, 95 P.3d at 1243

(surface owners “entitled to utilize the surface soil in developing” a subdivision on

their property).
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Significantly, the Osage Act, which should be the touchstone of this Court’s

analysis, placed no size limitation on surface landowners’ use of their lands, and

any interpretation of the Part 214 regulations, even by importing a definition found

in Section 211.3, to restrict lawful surface uses would be contrary to the Osage Act

and its purposes. The OMC’s argument that the de minimus exception “more than

covers” house and building foundations, Aplt. Br. 11, is unsupported by any

evidence of record, and implicitly acknowledges that the Osage Act did not limit

the size of surface uses. The foundations or basements for a house, commercial

building, school, park, auditorium, or other public facilities, may be substantially

larger than the size of even several turbine foundations. Osage Wind did not

engage in mining when it performed excavation for and construction of 84 wind

turbines, each requiring an approximate excavation of 720 cubic yards, all of

which was returned to, or placed adjacent to, the hole from which it came. But,

even if the Court concludes Osage Wind engaged in “mining” and, unlike the

United States and the district court, accepts the OMC de minimus argument, Osage

Wind’s tower excavations fall within the de minimus exception to the OMC’s

definition of mining, as each turbine excavation was well below the 5,000 cubic

yards threshold.

3. Reading 25 C.F.R. Part 214 to provide the OMC with a veto over surface
construction is contrary to Congress’ intent in the Osage Act.
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The OMC cannot avoid the plain consequence of its arguments that its

theories seek to accord it a veto over at least some landowner uses of their lands,

whether only those exceeding the de minimus threshold or all uses of any minerals

requiring a permit. The district court correctly rejected either formulation. 25

C.F.R. § 214.7 provides that “[n]o mining or work of any nature shall be permitted

upon any tract of land until a lease covering such tract shall have been approved by

the Secretary . . . .” (Emphasis added.) Again reflecting the shifting positions of

proponents of a lease or permit, the OMC does not argue that Osage Wind requires

a lease for engaging in mining or “work of any nature” that is regulated by Section

214.7, although the United States made this open-ended argument below. Jt. App.

373. The district court correctly ruled that “work of any nature” “was plainly

intended to mean mining-related exploration and construction.” Id. 518. The OMC

has waived any challenge to this conclusion by not raising it in its opening brief.

See Harsco Corp. v. Renner, 475 F.3d 1179, 1190 (10th Cir. 2007) (“[A] party

waives those arguments that its opening brief inadequately addresses.”).

The district court correctly interpreted the minerals reservation of the Osage

Act in a manner consistent with the Act’s intent regarding surface owners’ rights.

The Osage Act was unique in that it reserved the Mineral Estate for the benefit of

the then-enrolled members of the Nation and their descendents, granting authority

to the Nation over development thereof, but allotting the surface estate and
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allowing owners “the right to manage, control, and dispose of his or her lands the

same as any citizen of the United States.” Osage Act § 2(7). Small portions of the

1.47 million acres of the former Osage Reservation land were expressly reserved

from the allotment process, including land upon which schools, a cemetery, and

federal government offices had been constructed, id. § 2(8), (9), (10), (11), (12),

and the minerals below such land was not made part of the Mineral Estate, id. § 3.

Railroads were treated separately, and while lands on which the railways were

located were reserved from allotment, Congress provided that the railroads

obtained no right to the Mineral Estate. Id. § 11. The vast majority of lands allotted

to surface owners overlying the Mineral Estate were expressly contemplated to be

used “for farming, grazing, or any other purpose not otherwise specifically

provided for herein . . . .” Id. § 7. The Act implies no minerals-based limitation on

surface owner use.

The OMC has not stated whether it concurs with the United States’

argument below that the Osage Act intended the use of surface land in Osage

County to be limited to uses occurring at the time the Osage Act was passed. Jt.

App. 374. There is no basis for such a restrictive reading.19 This Court ruled, in

Millsap v. Andrus, that an overly restrictive reading of a term in the Osage Act was

19 And, in any case, by 1906, the New York City Subway was in operation, and the
Equitable Building was Denver’s largest, demonstrating that the contemporary idea
of land use was not limited to agrarian pursuits.
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not warranted. 717 F.2d at 1329 n.5. Millsap held that “non-hydrocarbon minerals

such as limestone and dolomite” were part of the Mineral Estate and hence the

Osage Tribe could validly grant “various leases and permits to third parties to

remove limestone from the land to which plaintiff owns the surface rights.” Id. at

1327, 1329. In reaching this conclusion, the Court rejected the argument that the

Mineral Estate was limited to minerals that “were being mined in the surrounding

areas at the time the Act was passed.” Id. at 1329 n.5. Just as Millsap rejected the

argument that “other minerals” included only those minerals being mined when the

Osage Act was passed, so should the Court reject any suggestion that the Osage

Act intended surface owners to be limited to surface uses that occurred in Osage

County at the time of Oklahoma’s statehood.

In disestablishing the Osage reservation and making Osage County a part of

Oklahoma, Congress did not intend to reserve to the Nation or the individual

Osage member and nonmember interest owners represented by the OMC a power

to veto substantially all surface development activity in the County. See Montana

v. United States, 450 U.S. 544, 559 n.9 (1981) (“It defies common sense to

suppose that Congress would intend that non-Indians purchasing allotted lands

would become subject to tribal jurisdiction when an avowed purpose of the

allotment policy was the ultimate destruction of tribal government.”). The OMC

can point to no indication that Congress intended for all construction on the vast
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lands the Osage Act allotted to Osage members in Osage County, including those

that subsequently became the privately owned fee land involved here, to be subject

to the Nation’s or OMC’s veto, or if veto power is not exercised, compliance with

mineral leasing laws and their attendant requirements, including the presently

applicable National Environmental Policy Act and other federal statutory schemes,

as would be required if a BIA lease were required for all construction. To read

such a requirement into the Part 214 regulations would be to entirely abandon the

Osage Act’s statement that owners of surface allotments in Osage County could

“manage, control and dispose of their lands the same as any citizen of the United

States.” Osage Act, § 2(7).

The positions advanced regarding the effect of the inapplicable policies of

the Bureau of Land Management (“BLM”) do not assist the OMC. Aplt. Br. 48-49.

In the district court, the United States acknowledged that the BLM’s policy

articulated in the Preamble to its final rule adopting 43 C.F.R. § 3601.71, regarding

surface owners’ use of federal minerals, was “to permit surface estate owners

minimal ‘personal’ use of the mineral estate” with the example of “a swimming

pool excavation, with the excavated material being used to grade or landscape the

pool.” Jt. App. 398 n.5. (See Preamble, 66 Fed. Reg. 58892, 58894 (Nov. 23,

2001)). The OMC now advances a more recently issued BLM guidance. Jt. App.

49. Neither missive by an agency without authority over Osage County lands is
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pertinent here because the federal mineral estates it addresses are not subject to the

limitations imposed by the Osage Act provisions regarding surface owners’ use of

minerals, contemplating that tribal member grantees and their successors be

entitled to use their lands “for farming, grazing, or any other purpose not otherwise

specifically provided for herein . . .” and have “the right to manage, control, and

dispose of his or her lands the same as any citizen of the United States.” Osage Act

§ 2(7). The BIA has not issued any guidance that would indicate to a surface estate

owner that excavation incident to construction constitutes mining.

The OMC argues that BIA does not have authority over, and has not

exercised jurisdiction over, excavation for the construction of homes and other

structures. Aplt. Br. 48. Those assertions are not supported by any facts of record.

There is no record of or citation to any BIA interpretation or guidance pre-dating

the current controversy—or to evidence or calculations regarding the volumes of

excavation needed for homes and related structures, or commercial or

governmental structures, of various sizes. See Aplt. Br. 47-48. But OMC charges

the district court with concocting a misleading “parade of horribles” that will result

from the United States’, and now OMC’s, position in this case that will allow

improper use of reserved minerals. Aplt. Br. 47. Although the district court issued

a narrow ruling that mining requires commercial development of minerals for their

sale or use elsewhere, the OMC is now concerned that any surface owner “can
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extract and use any amount of OMC’s minerals, so long as it does not sell them.”

Id. This is an inaccurate description of the district court’s carefully crafted ruling,

which concluded simply that digging a hole as needed for surface construction, and

then returning the removed material into, or adjacent to, the exact same hole—not

for sale or use at some other location—is not mining within the meaning of Part

214. Failing to advance a coherent limiting principle to cabin its definition of

mining, the OMC asks the Court to rule that 25 C.F.R. Part 214 effectively

provides it with a veto over any surface development—or at least any surface

development requiring more than minimal excavation. Such a ruling would be,

quite simply, contrary to the Osage Act—and the plain meaning of the term,

“mining.”

CONCLUSION

The Court should affirm the district court’s Intervention Order, denying

post-judgment leave to intervene, and its Merits Opinion granting summary

judgment on the merits to Osage Wind. The Court may base its affirmances on a

number of reasons: the Court’s lack of jurisdiction because no party to the case

below filed a timely appeal; the failure of the OMC to establish that it satisfied the

requirements to intervene; and the failure of the OMC to demonstrate error in the

district court’s ruling on the merits.

STATEMENT REGARDING ORAL ARGUMENT

Appellate Case: 16-5022     Document: 01019639458     Date Filed: 06/16/2016     Page: 57     



52

The Court could readily affirm the district court’s proper denial of the

OMC’s belated attempt at intervention and, if it reaches the merits, the district

court’s correct interpretations of the regulations at issue. If the Court has any

questions about any of the issues presented, counsel for Osage Wind will be

pleased to participate in, but does not affirmatively request, oral argument.
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