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STATEMENT OF THE CASE 

 
 Osage Wind makes numerous misstatements of fact in its responsive 

statement of the case, Appellee Br. 2-10, but most of those are not material or are 

not of sufficient importance to require a response.  The Osage Minerals Council 

(“OMC”) will, however, respond to the three most significant misstatements in 

Osage Wind’s response brief.   

First, Osage Wind repeatedly, and without any basis, refers to the OMC’s 

discussion of its correspondence with the United States regarding the appeal as 

“unsworn,”  “unverified,” and “alleged.”  Appellee Br. 15, 19, 21.  The material facts 

regarding those communications between the OMC’s attorneys and the United States 

are verified by a sworn affidavit submitted to the district court.1  Jt. App. 574-75.  

“By definition, an affidavit is a sworn document, declared to be true under the 

penalties of perjury.”  11 Moore’s Federal Practice, §56.14[1][b] (Matthew Bender 

3d ed.).   

                                                 
1 It is doubtful that those facts needed to be verified by affidavit as they facts within 
the personal knowledge of the attorney stating them, subject to Federal Rule of Civil 
Procedure Rule 11. FRCP 11 provides that an attorney’s signature constitutions a 
representation to the Court that the factual contentions have evidentiary support. As 
the OMC understands Rule 11, where an attorney is making factual statements 
regarding his or her own actions and communications, the attorney is swearing to 
the Court that such facts are true. 
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 Second, the district court did not decide or even reach the issue of whether res 

judicata would bar the OMC from obtaining relief.  Osage Wind repeatedly misstates 

the facts on this point in its Response brief, e.g., “[t]hus as an alternative argument, 

the OMC’s motion to intervene presents an issue that was decided by the district 

court—whether res judicata would bar the OMC from obtaining relief.” Appellee 

Br. 17 (emphasis in original).  Similar statements are made at pages 20 and 28 of the 

Response brief.  These statements are untrue.  The district court did not address 

whether the OMC or the Osage Nation would be barred by res judicata in this case 

nor did it address “whether the same issues in this case were or could have been 

decided in the Prior Litigation.”  Jt. App. 510-511.   

  Finally, Osage Wind’s characterization of the district court’s decision as a 

“narrow ruling” may be the most egregious error in its Response.  Appellee Br. 50.  

The district court’s decision allows a surface owner or lessee to take and use for 

commercial profit as much of the Osage Mineral Estate, a resource held in trust for 

the benefit of the Osage, as it wants, without having to comply with normally 

applicable and reasonable federal laws and regulations.  The district court’s decision 

not only openly endorses mineral trespass and theft, but it also deprives the OMC of 

its sovereign right to determine how its Mineral Estate should be developed and the 

public’s right to administrative compliance with the protective standards of 

Appellate Case: 16-5022     Document: 01019659519     Date Filed: 07/19/2016     Page: 6     



3 

environmental and preservation laws such as the National Environmental Protection 

Act of 1969 and the National Historic Preservation Act.   

ARGUMENT 

I. THE OMC SHOULD BE GRANTED THE RIGHT TO INTERVENE TO PURSUE THE 

APPEAL, AS IT MEETS THE MINIMUM STANDARDS FOR INTERVENTION AS A 

MATTER OF RIGHT AND FOR INTERVENTION ON APPEAL.    

A. INTERVENTION AS OF RIGHT IS WARRANTED 

1. The OMC’s Motion to Intervene was Timely 

 In its Response, Osage Wind argues that the OMC’s motion is untimely 

because the OMC was long aware that it had interests at risk in this litigation.  

Appellee Br. 19-20.  However, that is not the law—in a case procedurally analogous 

to this issue, the Tenth Circuit ruled that a motion to intervene on appeal was timely 

where the intervenor’s interest only became unrepresented after the district court’s 

entry of final judgment.  Elliott Indus. Ltd. P’ship v. BP Am. Prod. Co., 407 F.3d 

1091, 1103-04 (10th Cir. 2005).   

 Nor is a motion to intervene untimely simply because it was filed after 

judgment; otherwise, United Airlines v. McDonald, 432 U.S. 385(1997) and Elliott 

Industries were wrongly decided.  In United Airlines, United claimed that an airline 

flight attendant’s post-judgment motion to intervene would prejudice it because “it 

was unfairly surprised when, after having settled the case with all of the original and 

intervening plaintiffs it nonetheless faced an appeal.”  432 U.S. at 393 n. 14.  The 

Supreme Court flatly rejected United’s claim of prejudice, noting that “there is no 
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reason to believe that in that short period of time [three weeks passed between the 

judgment and the intervention motion], United discarded evidence or was otherwise 

prejudiced.”  Id. The Court then held that the flight attendant had a right to intervene.  

Id. at 396.   

 Osage Wind contends that instead of filing a motion to intervene and a notice 

of appeal the OMC could have: (1) imposed an earlier appeal deadline on the United 

States; (2) filed a post-judgment motion to intervene as soon as the United States 

indicated it “might not appeal” and request expedited consideration of the motion; 

or (3) filed a motion for an extension of the time in which to take an appeal.  Appellee 

Br. 16.  That assertion fails for multiple reasons.   

First, Osage Wind’s discussion is not material.  The legal question is not 

whether or not there were other ways that OMC could have proceeded: the issue is 

whether or not the way that OMC did proceed –filing a motion to intervene on the 

very day that the United States informed OMC that the United States was not going 

to appeal--is untimely.  It is not untimely.  

Second, and independent from the above, contrary to all of the alternatives 

that Osage Wind now claims that OMC should have tried, the OMC could not have 

prevailed on any of those motions any earlier than the day the United States stopped 
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representing OMC’s interest.2  Therefore, under the circumstances, it chose the most 

efficient pathway to seek and to protect its right to appellate review in this case.  No 

other appellate pathway is compelled by this Court’s precedent.   

 Further, Osage Wind failed to distinguish this case from the sound reasoning 

applied in Smoke v. Norton, 252 F.3d 468 (D.C. Cir. 2001).  Appellee Br. 21.  Osage 

Wind’s only attempt to distinguish the applicability of Smoke v. Norton’s reasoning 

that “a post-judgment motion to intervene in order to prosecute an appeal is timely 

(if filed within the time period for appeal) because the ‘potential inadequacy of 

representation came into existence only at the appellate stage,’” 252 F.3d at 471, by 

arguing that “Smoke did not involve the dilatory circumstances presented by this 

case.”  Appellee Br. 21.  Appellee is merely using sophistry to attempt to avoid the 

holding in Smoke.  As Smoke held, there were no “dilatory circumstances” when a 

party promptly moved to intervene on appeal once the potential inadequacy came 

into existence.  This is further illustrated by the fact that the litigation in Smoke v. 

                                                 
2 In Oklahoma ex rel. Edmondson v. Tyson Foods, Inc., 619 F.3d 1223, 1232 (10th 
Cir. 2010), this Court held that a potential party could not be said to have unduly 
delayed in moving to intervene if its interests had been adequately represented 
until shortly before the motion to intervene. After all, an earlier motion to 
intervene—when the movant's interests were adequately represented by a party—
would have been denied.  San Juan County, Utah v. United States, 503 F.3d 1163, 
1203 (10th Cir. 2007) (plurality opinion).  
Id. at 1232 (collecting cases). Further, the Tenth Circuit has denied motions to 
intervene where it found that a party’s and a proposed intervenor’s interests are 
aligned. San Juan County, 503 F.3d at 1204. 
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Norton had been active for 6 years before the intervenor’s moved to intervene to 

appeal, which is far longer than the present matter.  But the D.C. Circuit Court of 

Appeals actually expressly agreed with the intervenor that its intervention only 

became necessary when the Government “equivocated about whether it would 

appeal the adverse ruling of the district court.”  252 F.3d at 471.   

 Additionally, having to defend an appeal is not a prejudicial “relitigation” of 

the case, as the quotations above from United Airlines and Smoke v. Norton make 

clear.  Thus, Osage Wind’s remaining arguments that the OMC, in its opinion, 

should have moved to intervene a matter of days earlier, Appellee Br. 21, would be 

germane to the issue of prejudice only if Osage Wind could show some prejudice to 

be balanced against the harm to the OMC.  Because the OMC is seeking only 

appellate review of matters raised below, Osage Wind is not prejudiced: it is neither 

having to relitigate matters nor being subjected to extensive discovery.  See Smoke 

v. Norton, 252 F.3d at 471 (“[a]lthough the district court perceived the appellants as 

‘seeking to inject additional arguments and materials into a very narrow review of 

agency action that had already proceeded to the next stage,’ the legally relevant 

purpose of their motion was simply to enable them to prosecute an appeal.  Policing 

the limits upon what the appellants may argue on appeal is properly left to this 

court.”).  
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 Further, Osage Wind’s application of this Court’s decision in Southern Utah 

Wilderness Alliance v. Kempthorne, 525 F.3d 966 (10th Cir. 2008) is erroneous.  

Appellee Br. 22.  Osage Wind inaccurately stated that this Court did not consider the 

fact that the district court had remanded an agency decision for further administrative 

consideration when ruling on the non-party’s motion to intervene.  Id.  Not so.  The 

fact that the decision was remanded weighed heavily in this Court’s decision to deny 

intervention, as did applicability of this Court’s administrative-remand rule and the 

fact that the movants for intervention would still be able to pursue their claims before 

the administrative agency.  Kempthorne, 525 F.3d at 970.  Unlike the movants in 

Kempthorne, the OMC will not have an alternative course to protect its interests if it 

is not permitted to intervene in this case.  

 Finally, Osage Wind’s sole defense against the OMC’s argument that it will 

be irreparably harmed and prejudiced if it is not allowed to intervene for purposes 

of appeal, was to claim that any prejudice or harm to OMC’s interests is the result 

of the OMC’s failure to raise these issues in the Prior Litigation.  However, as 

discussed fully in the OMC’s reply to Osage Wind’s res judicata argument at 

Argument, Part I.B., infra, the OMC could not have raised these issues in the Prior 

Litigation because Osage Wind had not yet violated federal law by failing to follow 

Section 214’s requirements.   
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2. The OMC has legally protectable interests in this case that 
will be impaired if the OMC is not permitted to intervene to 
appeal.  

 Osage Wind did not dispute that the OMC has substantial, protectable, and 

particularized interests sufficient to support intervention as of right.  Appellee Br. 

18.  Without an appeal of the district court’s decision the OMC has no ability to 

preserve its sovereign and statutory right to develop its mineral estate and the district 

court decision would deprive the Osage headright owners of their valuable, trust 

property.  

3. No party adequately represents the OMC’s interests. 

 The Tenth Circuit has recognized a non-party’s post-judgment right to 

intervene for the purposes of appeal where no existing party will protect the 

movant’s interest on appeal. Elliott Indus. Ltd. P’ship. v. BP Am. Prod. Co., 407 

F.3d 1091, 1103-04 (10th Cir. 2005).  See also 15A Federal Practice & Procedure, 

Juris. § 3902.1 at 4 (2d ed. 2015) (“the failure of any other party to appeal would 

virtually compel the conclusion that the intervenor’s interests were not adequately 

represented.”). 

 Osage Wind attempted to distinguish this Court’s opinion in Elliott by arguing 

that Elliott does not support this case “because the OMC does not, and cannot, seek 

to assert a new, much less a jurisdictional, argument.” Appellee Br. 25.  However, 

the Elliott intervenor did not assert a new argument, nor did this Court require a new 
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argument as the basis for granting the intervention.  Elliott, 407 F.3d at 1103-04.  

Instead, the Elliott Court found that the intervenor satisfied the requirements of Rule 

24(a) because no other party would raise an issue on appeal that had been 

“consistently contested” by the appellees before the district court.  Id. at 1103.  It 

was not a new argument raised for the first time on appeal.  The fact that a party to 

the litigation had represented the intervenor’s interest at the district court level, but 

was not going to do so at the appellate level was the basis of this Court’s decision to 

grant post-judgment intervention on appeal:  

[p]rior to the district court’s entry of final judgement it was reasonable 
for Dichter to rely on Appellees to argue the issue of subject matter 
jurisdiction.  Cf. United Airlines, Inc. v. McDonald, 432 U.S. 385, 394-
96, 97 S.Ct. 2464, 53 L.Ed.2d 423 (1977) (holding that post-judgement 
application for intervention was timely).   

Id. at 1103 (internal footnote omitted).    

 Like the intervenor in Elliott, the OMC’s interests in this litigation were 

adequately represented at the district court level, but will not be represented on 

appeal.  The OMC’s interests will be harmed if it is not permitted to intervene to 

appeal.      

B. THE OMC’S INTERVENTION IS NOT FUTILE 

 The OMC’s intervention is not futile because the OMC could not have raised 

the Section 214 claims in the Prior Litigation.  As the United States briefed to the 

district court, a claim premised on Osage Wind’s failure to secure the required hard 
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mineral excavation leases under Section 214 before engaging in mining activities 

would have failed for lack of ripeness in the Prior Litigation. Jt. App. 387.  

 The claims in this litigation are premised on Osage Wind’s failure to obtain 

the requisite hard mineral excavation lease under 25 C.F.R. § 214 before engaging 

in the mining activities related to the construction of their turbines’ foundations.  In 

2011, when the Prior Litigation was litigated, Osage Wind had not engaged in any 

mining activity in violation of the regulations.  See, Lawlor v. Nat’l Screen Serv. 

Corp., 349 U.S. 322, 328-29 (1955).  Therefore, the OMC could not have raised this 

issue in the Prior Litigation and is not barred by res judicata from bringing this 

appeal.   

C. THIS COURT CAN AND SHOULD PERMIT THE OMC TO INTERVENE ON 

APPEAL.   

 This Court can and should allow the OMC to intervene on appeal to protect 

its interests.  See Aplt. Br. 31-32 for a discussion of Devlin v. Scardelletti, 536 U.S. 

1 (2002) and Plain v. Murphy Family Farms, 296 F.3d 975 (10th Cir. 2002).  Osage 

Wind did not meaningfully address this issue in its Response, only remarking in a 

footnote without any citation to supporting authority that this Court should reject the 

OMC’s alternative theory for intervention.  Appellee Br. 17, n. 7.  However, ample 

authority exists to support the OMC’s position and this Court has previously 

recognized a non-party’s right to intervene to appeal.  E.g., Elliott, 407 F.3d at 1103-

04, 1125; Plain, 296 F.3d at 980-981.   
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II. OSAGE WIND’S MINING ACTIVITIES WERE IN VIOLATION OF FEDERAL LAW 

 Osage Wind excavated and used limestone, dolomite, and other minerals from 

the Osage Mineral Estate in the construction of its wind turbines, including to 

support the placement of and to secure the wind turbine foundations.  Osage Wind 

operates this wind farm for profit.  The excavation and use of Osage minerals 

requires a lease from the OMC, lease approval by the Bureau of Indian Affairs 

(“BIA”), and compliance with the applicable federal laws and regulations.  Osage 

Wind ignored the OMC’s and the BIA’s demands that it obtain a lease and proper 

approvals before beginning its excavation.  Osage Wind violated federal law.   

A. THE BIA’S INTERPRETATION OF ITS REGULATIONS IS ENTITLED TO 

DEFERENCE.  

 The district court erred in holding that the United States’ interpretation of the 

Osage Allotment Act and the federal regulations in Parts 211 and 214 was not 

entitled to any deference.  Jt. App. 521.  The BIA’s interpretation of its regulations 

was entitled to deference.  Fed. Express Corp. v. Holowecki, 552 U.S. 389, 397 

(2008) (“agency is entitled to further deference when it adopts a reasonable 

interpretation of regulations it has put in force.”).   

 The sole evidence and information before the district court was that the United 

States consistently interprets its existing regulations to require a party seeking to 

engage in activity which will substantially impact the Osage Mineral Estate to first 

obtain a lease or a permit before beginning excavation activities as required by 25 
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C.F.R. § 214.  The United States explained this to the district court; and it also 

provided a lease and accompanying letter between the OMC and the Oklahoma 

Department of Transportation (“ODOT”) as an example of its consistent position as 

to requiring surface owners to comply with the regulatory scheme at 25 C.F.R. §214 

for their non-commercial use of the mineral estate.  Jt. App. 202.  

Tellingly, neither the district court nor Osage Wind offered a single example 

which contradicted the evidence of the United States’ consistent interpretation of the 

regulations at issues.  The United States’ consistent interpretation was entitled to 

deference.  Although there was no evidence of any inconsistency, the district court 

offered two invalid reasons for rejecting the United States’ position.   

First, the district court erroneously and without justification declined to 

consider the ODOT lease as evidence of the BIA’s consistent position on this issue.  

The district court erroneously held that the ODOT lease was only evidence that 

ODOT voluntarily complied with the regulations, not that a lease is required.  Jt. 

App. 520.  This is illogical—the United States provided the ODOT lease and letter 

to support its statement that the United States has consistently required all users of 

the Osage Mineral Estate, commercial or otherwise, to comply with the federal 

regulations.  It was evidence of that, regardless of conjecture about what it shows 

regarding ODOT’s reasons for complying.  Additionally, the ODOT lease was 

consistent with the regulations and the United States’ statements to the district court 
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of how it had interpreted those regulations; and there was no evidence on the other 

side.  The district court cannot call the United States’ position unreasonable under 

these facts. 

 Second, the district court held that the United States’ interpretation was not 

entitled to deference because the United States does not require permit applications 

for small scale personal projects such as basements or swimming pools.  District 

Court claimed this was proof that the United States’ position was not consistent.  But 

as the OMC discussed in its opening brief, the exclusion of such small scale projects 

is entirely consistent with both the regulations and the evidence and information 

which BIA provided regarding its interpretation of the regulations.  The district court 

itself discussed the potential legal and practical difficulties if BIA did not exclude 

small scale projected.  The district court therefore was wrong when it suggested that 

BIA’s exclusion of small projects contradicted BIA’s evidence that BIA consistently 

applied its regulations to large scale projects like that currently at issue.   

 Similarly, contrary to what Osage Wind argued, the BIA’s interpretation is 

not a “convenient litigation position” and was not announced for the first time in the 

litigation.  Appellee Br. 31.  The BIA’s position reflect the agency’s consistent 

practice and Osage Wind was clearly on notice, long before the United States 

initiated this litigation, that it was required to comply with 25 C.F.R. § 214.  See Jt. 

App. 104-108 (communications between the OMC and Osage Wind, wherein the 
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OMC requested information from Osage Wind necessary to allow the OMC “to 

determine the federal permitting, leasing and other regulatory requirements that 

could apply to the Osage Wind Project,” and also detailing the requirements of 25 

C.F.R. §§ 211 and 214); Jt. App. 285-286 (quoting BIA’s October 9, 2014 letter, 

which stated that Osage Wind was required to comply with 25 C.F.R. § 214).  The 

United States’ reasonable interpretation of the applicable laws and regulations must 

be given deference. 

B. OSAGE WIND WAS ENGAGED IN MINING SUBJECT TO FEDERAL LAWS 

AND REGULATIONS.  

 Osage Wind claims that neither the BIA nor the OMC has regulatory authority 

over surface owners in Osage County, Appellee Br. 35, but that is patently untrue, 

and merely begs the question presented here.  The BIA unquestionably has 

regulatory authority over a landowner in Osage County when the landowner is 

engaged in mineral trespass of the Osage Mineral Estate; and the issue here is 

whether or not Osage Wind’s large scale extraction, treatment, and use of OMC’s 

minerals brings it within BIA’s regulatory control.  Congress did not allow surface 

estate owners a free hand in the mineral estate so long as their exploitation of 

minerals did not specifically engage in commercial-scale mining.  In the Osage Act 

and in all of its amendments, Congress was fastidious about preserving the mineral 

estate as a trust asset for the Osage.   
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1. The BIA’s interpretation of mining and mineral development 
is consistent with that of the United States’ position 
nationwide.  

 The BIA’s application of 25 C.F.R. §214 to Osage Wind  is consistent with 

the United States’ protection of federal and Indian minerals underlying split estate 

lands across the United States.  As the United States explained to the district court, 

its interpretation of “mining” in this case is consistent with the position of the Bureau 

of Land Management (“BLM”).  Jt. App. 211.   

The BLM has developed regulations and policies for addressing unauthorized 

uses of mineral materials by surface estate owners that is consistent with the United 

States’ position in this case and resolved the district court’s unreasonable fear that 

the United States’ position will impede on surface owners’ rights to use their surface 

estate property.   

The BLM regulations and policies were cited by both the United States and 

Osage Wind below and in the OMC’s opening brief, and are persuasive here because 

they directly address and answer the question before this Court—when does a 

surface owner’s use of the underlying mineral estate require a federal mineral permit 

or contract?  As the agency charged with the management of public lands across the 

United States, including split estate lands such as those at issue in this case, the 

BLM’s well-reasoned and considered position warrants careful review and 

consideration by this Court:  
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A surface owner may extract, sever, or remove only minimal amounts 
of mineral materials from split estate land for person use under 43 
C.F.R. 3601.71(b)(1) for purposes of improving the surface, even if the 
materials are not removed off of the tract.   
 
The preamble to the Federal Register  notice publishing the regulations 
explained the type of use that is regarded as “minimal personal use” for 
the purpose of 43 C.F.R. 3601.71(b)(1). The preamble reads:  

 
[W]ithout a contract or permit, or other express 
authorization, a surface estate owner may make only 
minimal personal use of federally reserved mineral 
materials within the boundaries of the surface estate. 
Minimal use would include, for example, moving mineral 
materials to dig a personal swimming pool and using those 
excavated materials for grading or landscaping on the 
property. It would not include large-scale use of mineral 
materials, even within the boundaries of the surface estate.  
66 Fed. Reg. 58892, 58894 (Nov. 23, 2001) 
 

Do not confuse the term “landscaping in the preamble explanation with 
specific mineral landscaping products such as decorative boulders, 
flagstone for walls and walkways, and crushed rock used for ground 
cover.  The phrase “using those excavated materials for grading or 
landscaping on the property” means that mineral materials that must 
be excavated in connection with surface use of the property may be 
spread on other parts of the surface of that same property regardless of 
the amount, so long as the material is unaltered and is not used for or 
in connection with any construction purpose.   
 
Any separation or alteration of the various constituents of the material, 
through methods such as screening or crushing, constitutes a mineral 
use of the materials and requires a contract or permit.  Furthermore, 
any use of the materials in a construction project, such as for road base, 
building foundations or ornamentation, also constitutes a mineral use 
of the materials—even if the material was not altered in any way—and 
also requires a contract or permit.  

Bureau of Land Management, Unauthorized Use of Mineral Materials on Split Estate 

Lands, Instruction Memorandum No. 2014-084 (April 23, 2014); Jt. App. 398, n. 5.  
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Notably, Osage Wind cited to this exact BLM regulation and preamble as 

providing “critical guidance” to the district court due to the “significant parallel 

between the activities that the BLM’s regulation excepts and Osage Wind’s activities 

here.” Jt. App. 299-300 (quoting the above preamble in its entirety).3   

Osage Wind now, too late, realizes that its own prior, correct analogy to land 

subject to BLM regulations is fatal to its position in this appeal.  Under the BLM 

regulations and the case law and other guidance interpreting those regulations, Osage 

Wind would unquestionable have been required to obtain federal approval.  And so 

now Osage Wind does an about face it now implausibly argues that the position of 

the BLM which Osage Wind adopted before the district court is “not pertinent here” 

and is “inapplicable.”  Appellee Br. 50.  Osage Wind is taking a clearly inconsistent 

position in this appeal from its position in the district court and should be estopped 

from doing so.   

Even if this Court did consider Osage Wind’s new position, Osage Wind was 

correct in the district court and wrong now.  Osage Wind now claims that the BLM’s 

regulations and policies are inapplicable because the federal mineral estate they 

                                                 
3 The BLM’s Instruction Memorandum explaining the BLM’s policies for addressing 
unauthorized uses of mineral materials by surface estate owners was in place and 
publically available well before the date Osage Wind submitted its brief endorsing 
the BLM’s position. The BLM has stated that it will incorporate the Instruction 
Memorandum into its Handbooks governing “Mineral Materials Disposal” and 
“Mineral Materials Trespass Prevention and Abatement” during the next revision. 
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addresses are not subject to the same limitations imposed by the Osage Act’s 

entitling the surface owner to use their lands for farming, grazing, or other purposes.  

Appellee Br. 50.  This is easily disproved, as many of the surface lands overlying 

federal minerals that the BLM administers subject to these regulations were disposed 

of under federal statutes specifically enacted to encourage farming and grazing. See, 

e.g., The Stock Raising Homestead Act of 1916, 43 U.S.C. §§ 291-302 (“SHRA”).  

This Court should consider the BLM’s relevant regulation and policies in this case 

as evidence that the United States has and can regulate surface owners’ use of a 

reserved mineral estate without infringing on the surface owners’ rights.   

Additionally, Osage Wind’s claim that it did not engage in mining because it 

“returns the materials to their original location” is wrong.  Appellee Br. 36.   Not 

only were the minerals first crushed to suit Osage Wind’s construction needs, thus 

squarely fitting into the United States’ interpretation of “mineral treatment,” but 

under the United States’ longstanding policies, Osage Wind’s use would constitute 

an unauthorized mineral use requiring a permit or contract “even if the material was 

not altered in any way.”  BLM, Instruction Memorandum No. 2014-084. 

Further, in Thomas v. Bureau of Land Management, 180 IBLA 182 (2010) 

2010 WL 5677937, the Interior Board of Land Appeals (IBLA) upheld the BLM’s 

interpretation of 43 C.F.R 3601.71 in a trespass claim against Thomas, the surface 

estate owner.  180 IBLA 184, n. 2.  Thomas’ surface estate was originally patented 
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under the SHRA with the mineral estate reserved to the federal government.  180 

IBLA 184.  The BLM determined that Thomas had removed approximately 4,739 

tons of mineral materials underlying his property.  After receiving the trespass 

notice, Thomas returned about 200 tons of severed material to the hole that it came 

from to try to mitigate the trespass claim.  Id. at 187.  The IBLA ruled that a party 

does not mitigate damages for trespass by returning material to the land and further 

concluded that Thomas’ return of the material actually constituted another, separate 

unauthorized use of the public lands.  Id. at 209.  Thomas’ liability under facts far 

more favorable to him than the current facts are to Osage Wind (e.g., the rocks 

Thomas returned had not been crushed and were not being used by Thomas) further 

refutes Osage Wind’s claim that the return of crushed material to the hole in which 

it came does not constitute unauthorized mineral use.   

2. The de minimis exception for extraction supports the United 
States’ application of the regulations to Osage Wind.  

 Osage Wind’s excavations and crushing activities constituted mining in 

violation of Section 211.3 because their activities exceeded the threshold 5,000 cubic 

yard provision.  The language of Section 211.3 makes clear that the test for finding 

that certain minerals, including those at issue here are being mined turns on the total 

volume of “extracted minerals,” not, as the district court erroneously found, whether 

the extraction is for a commercial purpose or a commercially viable quarrying 

Appellate Case: 16-5022     Document: 01019659519     Date Filed: 07/19/2016     Page: 23     



20 

enterprise.  Osage Wind’s reliance on the district court’s opinion, the subject of this 

very appeal, is unpersuasive.  

 BLM concluded that its de minimis exception had to be calculated based upon 

the total amount of OMC minerals extracted and used by Osage Wind on this project.  

Under that interpretation, which is entitled to deference, Osage Wind did not come 

within the de minimis exception.   

BIA’s interpretation is eminently reasonable.  The only proper method for 

calculating the volume of “extracted” minerals for Osage Wind’s project is to 

consider the total volume of minerals it extracted.  While OMC need not show that 

Osage Wind’s contrary interpretation would be unreasonable, adopting Osage 

Wind’s proposal to consider each of its turbines independently would be 

nonsensical.  Appellee Br. 44.  All of Osage Wind’s excavations and crushing 

activities took place in the same area and were made by the same party.  There is no 

separation of actions here.  Moreover, the OMC’s and the United States’ aggregation 

of the 84 turbine excavations is in agreement with how projects with multiple impact 

sites are treated under other federal laws, such as NEPA, where related, cumulative 

impacts are considered together.  See Kleppe v. Sierra Club, 427 U.S. 390, 414 

(1976).  

 Here, the United States’ conclusion that Osage Wind violated Section 211.3 

was reasonable and was entitled to deference.   
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3. The regulation’s royalty provision further supports the 
United States’ application of the regulations to Osage Wind.  

 Osage Wind argues that its position is supported by the royalty provision of 

Part 214.  Appellee Br. 37; Jt. App. 519.   However, Section 214.10(d) actually 

supports the OMC’s and the United States’ position rather than Osage Wind’s.  

Section 214.10(d) identifies the royalty rate and method of royalty valuation for 

payments owed to the Osage headright owners for the use of their minerals.  As 

Osage Wind and the district court correctly noted, the value of the minerals for 

royalty purposes is determined by the value “at the nearest shipping point of all ores, 

metals, or minerals marketed.” 25 C.F.R. § 214.10(d).  Contrary to their 

interpretation of this section, this is a standard royalty clause known as a “market 

value,” and is the only way to calculate royalties when the mineral is never actually 

sold to a third party, as in this case.  Had the Secretary foregone the market value 

clause for an “amount realized” or a “gross proceeds” clause where a lessor receives 

royalty based on the lessee’s actual contract price, Osage Wind would have been 

correct.  However, the Secretary chose to use a market value clause so that royalties 

could be ascertained from situations such as this one, wherein the minerals are not 

actually sold in the market, but are instead used by the lessee.     
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4. The regulations do not provide the OMC with a “veto” power 
that it does not already have, similar to any other owner of 
real property.  

 Osage Wind repeatedly argued that Section 214 provides the OMC and the 

BIA with an “unprecedented” “veto” power if the activities at issue required a lease.  

Appellee Br. 45-49; Jt. App. 246, 250-52, 262, 292, 297-98, 304, 408, 414.  As the 

United States stated to the district court below, “[t]his argument is strange.” Jt. App. 

377.  What Osage Wind refers to as an unprecedented veto is in fact a firmly 

established right which all landowners, even if they are Indians, have; and it is telling 

that Osage Wind uses this level of hyperbole to assert that it should not need to 

negotiate a fair compensation to the OMC, the owner of the mineral estate, for the 

large scale commercial use of OMC’s minerals.  The Osage Mineral Estate is held 

in trust by the United States on behalf of the Osage Tribe and is administered for the 

Tribe by the OMC.   The decision to sell or lease property or to exclude someone 

from entering property are rights of any land owner.  Application of Section 214 to 

Osage Wind’s activities will not provide the OMC or the BIA any right or power 

that it does not already possess as the owner of the Osage Mineral Estate.  Again, as 

the United States briefed below, the application of Osage Wind’s “veto” argument 

to any surface estate owner who does not wish to lease their surface estate to Osage 

Wind demonstrates its ludicrousness.  Jt. App. 377.  Osage Wind would not simply 

ignore the surface estate owner’s refusal to lease and move onto their land anyway.  
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The decision to lease property rests with the property owner.  The property rights of 

the United States and its trust beneficiary deserve the same respect.   

CONCLUSION 

 The Court should reject Osage Wind’s contention that the OMC’s notice of 

appeal is defective, permit the OMC to intervene for the purposes of appeal, and 

should reverse the district court’s granting of Osage Wind’s Motion for Summary 

Judgement and denying the United States’ Motion for Summary Judgment.  

Additionally, this Court should instruct that the United States’ Motion for Summary 

Judgment be granted.   

 

RESPECTFULLY SUBMITTED this 19th day of July, 2016.   

 
    FREDERICKS PEEBLES & MORGAN LLP 
 
    By:   /s/ Jeffrey S. Rasmussen     
     Jeffrey S. Rasmussen 
     Rebecca Sher 
     Peter J. Breuer 
     1900 Plaza Drive 
     Louisville, Colorado  80027 
     Telephone:  303-673-9600 
     Facsimile:  303-673-9155/9839 
     Email Address:   
     jrasmussen@ndnlaw.com  
     rsher@ndnlaw.com 
     pbreuer@ndnlaw.com 
 

Attorneys for Osage Minerals Council 
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