
UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH DAKOTA FILED
WESTERN DIVISION nULiLJ

RAPID CITY MAR 03 2017

^CLERK
Rudy "Butch" Stanko,

Plaintiff,

vs. Case No.5:17 cv 05008

Oglala Sioux Tribe, aka the Tribe;

Vennesia Rodriquez, individually and In her official capacity as a guard at the
Kyle jail;

Charles.Hunter, individually and in his official capacity as an oglala cop;
Jodie Garnette,, individually and in her official capacity guard at the Kyle jail;
Tatewin Means, individually and in her official capacity as an Indian counselor;
John Hussman,, individually and in his official capacity as a medicine man/judge
of the Oglala Sioux Tribal Court

Defendants IX through 6x, individually, will be named after discovery.

Defendants.

RESPONSE TO MOTION TO DISMISS

The counsel for the defendants is claiming that American justice for the

Whiteman has reverted back to 1860, when the Indian could attack the wagon

train heading west; scalp and kill the Whiteman and White woman; and the

Whiteman had no recourse. Just because they are Indians, the counsel for the

defendants is claiming his defendants in 2017 are sovereign and cannot be held

liable in America for robbing, assaulting the Whiteman at gun point, and then
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capturing the Whiteman with handcuffs and throwing the White American

Plaintiff in their nasty Reservation wigwam jail to be tortured. See facts stated in

the complaint.

The five Indian US citizens and the Tribe, that have filed the motion to

dismiss, claim they are immune from prosecution, because they are Indians or

members of an Indian tribe,^ even though they are sued in their individual

capacity. On the motion's face, these five US Indian citizens appear to claim some

type of immunity due to some type of dual citizenship.^

ARGUMENTS

The Plaintiffs constitutional and statutory complaint is based on

constitutional and statutory violations and the landmark US Supreme Court case

that "Indian tribes do not have inherent jurisdiction to try and to punish non-

Indians." Oliphant v Suquamish Indian Tribe. 435 US 191, 212, 55 L Ed 2d 209,

^ "The definition of 'Indian' in federal statutes and programs apply to all Indians
without respect to membership in a particular tribe. For example, the federal

jurisdictional statutes applicable to Indian country use the term 'Indian.' See

U.S.C. 1152-1153 This Court stated that it 'does not speak of members of a

tribe, but of the race general, -of the family of Indians." Duro v Reina, 495 US 676

(1990), quoting United States v Rogers, 4 How. 567, 573 (1846).

" .... All (Indians) were statutorily made citizens in 1924." Duro. Ibid.
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223, 98 S Ct. 1011 (1978). Also see, United States v Wheeler. 435 US 313, 55 L

Ed 2d 303, 98 SCt 1079 (1978). "And, as we have recently held, they cannot try

nonmembers in tribal courts." Or, "(W)e stressed and shared assumptions of the

Executive, Judicial, and Legislative Departments that Indian tribes could not

exercise criminal jurisdiction over non-Indians." Washington v Confederated

Tribes. 447 U.S. 134, 153, 65 L.Ed.2d 10, 29,100 S.Ct. 2069 (1980).

FEDERAL COURTS HAVE JURISDICTION TO HEAR SUITS AGAINST

A TRIBE UNDER 25 USC § 1302

"There has to be a forum where the dispute can be settled." Dry Creek

Lodge V Arapahoe and Shoshone Tribes. 623 F.2d 682 (10^ Cir. 1980). "(F)ederal

courts have jurisdiction to hear a suit against an Indian tribe under 25 USC § 1302,

notwithstanding Santa Clara Pueblo, when three circumstances are present: (1) the

dispute involves a non-Indian; (2) the dispute does not involve internal tribal

affairs; (3) there is no tribal forum to hear the dispute. Walton v Tesuque Pueblo.

443 F.3d 1274 (10^*^ Cir. 2006), quoting Dry Creek and Ordinance 59 Ass'n v.

United States DepT of the Interior Sec'v. 163 F.3d 1150, 1156 (10^ Cir. 1998).

This court has jurisdiction to hear this case, because all "three" of the above

"circumstances are present." Obviously, (1) "the dispute involves a non-Indian,"

(2) "dispute does not involve internal tribal affairs," and (3) "there is no tribal

forum to hear the dispute." The judicial branch (John Hussman) of the tribe was
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the one that conspired and triggered the arrest, rob, assault, capture with handcuffs,

and throwing the Whiteman in the hole of the Indian jail. The Indian tribal judge

illegally issued a warrant and both the Judge and tribal court are defendants in this

suit.

WHAT TYPE OF PERSON IS THE OGLALA SIOUX INDIAN TRIBE?

The defendants are persons who under custom or usage pursuant to 42 USC

§ 1983 blatantly violated the Plaintiffs rights secured by the Constitution and laws

of the United States.

Title 42 USC § 1983 is very explicate and clear:

"Every person who, under color of any statute, ordinance,

regulation, custom or usage, of any State or Territory or District of

Columbia subjects, or caused to be subjected, any citizen of the United

States or other person within the jurisdiction thereof to the deprivation of

any rights, privileges, or immunities secured by the Constitution and laws,

shall be liable to the party injured in an action at law, suit in equity, or

other proper proceeding for redress,. ..."

The emphasis of this civil rights statute is; "Every person who, under color

of any ... custom or usage, of any State ... subjects .. . any citizen ... the

deprivation of any rights, privileges, or immunities .. . shall be liable .. .." Title

42 USC § 1983 includes "Every person under custom or, usage" as the essential
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part of the statute. This is ignored and diluted by the Defendants' counsel. Under

custom or usage means it is a common law action.^

The United States Supreme Court has ruled .. (N)either a State nor its

officials acting in their official capacities are "persons" under § 1983." Will v.

Michigan Dept. of State Police. 491 US 58, 71 (1989).

Counsel for the defendant is erroneously attempting to claim the defendants

are not persons pursuant to § 1983 and must be an arm for the State to be

prosecuted for a civil or statutory right violations promulgated by § 1983."^ The

above Supreme Court case claims just the opposite.

"Title 1 use §1 states:

th

^ Common Law: "As distinguished from statutory law created by enactment of
legislatures....As a compound adjective "common law" is understood as

contrasted or opposed to "statutory," "equitable or to criminal." Black's Law

Dictionarv. 6^^ Ed. 1990. "That system of law which does not rest for its authority
upon any express statutes." Gilmer's Law Dictionarv. Anderson Pub. Co., 1986, 6

Ed..

"By common law they meant, what the constitution denominated in the third

Article 'law'...." Colgrove v Battin. 413 US 148, 37 L Ed 2d 522, 93 S.Ct. 2448

(1973). "The constitution declared in the third article (Art. Ill, § 2), that the
Judicial power shall extend to all cases in Law " 37 L Ed 2d 522, n. 9.

The defendants' counsel is confusing the 14^^ Amendment with the Plaintiffs
statutory rights in 42 USC § 1983.

5
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In determining the meaning of any Act of Congress, unless the context

indicates otherwise—.... "the words "person" and "whoever" include

corporations, companies, associations, firms, partnerships, societies, and joint

stock companies, as well as individuals ... (July 30,1947, ch, 388, 61 Stat. 633;

June 25, 1948, ch. 645, §6, 62 Stat 859; Oct. 31, 1951, ch. 655, §1, 65 Stat. 710;

Pub. L. 112-231, §2(a), Dec. 28, 2012, 126 Stat. 1619.)" Ngiraingas v Sanchez,

495 U.S. 182, 187(1990).

"In determining the meaning of the revised statutes or of any act or

resolution of Congress passed subsequent to February twenty-fifth, eighteen

hundred and seventy-one,. . . the word 'person' may extend and be applied to

partnerships, corporations, (associations, societies, as well as individuals .. .)"

Ngiraingas at 191 n.lO. Therefore, the defendants and The Tribe are persons as it

applies in 42 USC § 1983.

The Tribe cannot invoke the privilege of immunity, because it is not an arm

of the State of South Dakota. In fact, the Tribe refused to cede any kind of

jurisdiction to South Dakota when a South Dakota highway patrolmen attempted to

traverse on the Bureau of Indian Affairs highway on Reservation. See Rosebud

Sioux Tribe v Superintendent of the Highway Patrol 900 F.2d 1164 (1990).
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The defendant's theory, that the defendant must be an arm of the State in

order to be sued by a Constitutional or federal statutory cause of action, is in left

field or out-to-lunch. "The governments and courts of both the Nation and the

several States are not strange or foreign to each other in the broad sense of the

word, but are all courts of a common country, all within the orbit of their lawful

authority being charged with the duty to safeguard and enforce the right of every

citizen without reference to the particular exercise of governmental power form

which the right may have arisen, if only the authority to enforce such right comes

generally within the scope of the jurisdiction conferred by the government creating

them." Howlett v Rose, 496 U.S. 356, 368 (1990).

"Section 1983 was originally enacted as § 1 of the Civil Rights Act of

1871." Ngiraingas at 187. "Section 1983 has its roots in § 1 of the Klu Klux Klan

Act or 1871, Act of Apr. 20, 1871") "After the War Between the States, race

relations in the Southern States were troubled. The Klu Klux Klan, organized by

southern whites, commenced "a wave of murders and assaults . .. against both

blacks and Union sympathizers." Ngiraingas at 187, quoting District of Columbia v

Carter, 409 US 418, 425 (1973). "Congress was worried 'about the insecurity of

life and property in the South,' and designed § 1 of the Act 'primarily in response

to the unwillingness or inability of the state governments to enforce their own laws

against those violating the civil rights of others.'" Ibid.
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What is the tribe? Is it a society, association, partnership, firm, company?

What is the difference between the Whiteman's Klan and the Indian's Tribe?

The defendant's defense is backwards. States and their arms consistently

have immunity pursuant to the eleventh Amendment, persons do not. Klu Klux

Klan members were persons and prosecuted by the United States or sued by the

black people and Union sympathizers, who had their civil rights violated by the

Klan and the Whiteman. The Whiteman's KKK and its members are like the

Indian defendants and their Tribe. The tables are turned, and the defendants and

the Tribe are being sued for blatantly violating the Whiteman's constitutional,

civil, and statutory rights.

DISCOVERY WILL REVEAL THIS ANSWER

Is the Tribe an association, a society, a firm, a partnership, a company, a

corporation, or an individual pursuant to the statutory definitions as they apply to

1983? Like the Whiteman's Klan, the Tribe has to be something or one of the

above entities. The common law theory that the tribe dilutes money from the State

treasury and is therefore immune is an impossible theory to absorb. A true

common law trial by a jury, decides if the Tribe is liable for a common law tort.
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The defendants, which does includes the Tribe, refer to two treaties in 1851

and 1868.^ Their Reservations have continually been diminished, and these

treaties have been abrogated by Congress. Solem v Bartlett, 465 U.S. 463 (1984).

Subsequently, White settlers were slaughtered moving West after the civil war

along with the massacre of the White General Ouster in 1876. The Indians were

imprisoned within the confines of the reservations by the United States Calvary

during the civilization of the West. The Calvary kept the wagon trains and US

travelers safe from Indian attacks west of the Missouri and Mississippi Rivers.

The confrontation at Wounded Knee was a situation where the Indians broke out of

the Reservation lines at Red Cloud Agency, now known as Pine Ridge, and were

reluctant to return to their imprisonment.

"Through conquest and treaties they (Indians) were induced to give up

complete independence ...." Williams v Lee, 3 L Ed 2d 251, 253 (1959). "In 16

Stat 566 (1871) Congress declared that no Indian tribe or nation within the United

States should thereafter be recognized as an independent power with whom the

United States could execute a treaty . . . Ibid, at 254 n. 7.

^ The Fort Laramie Treaty of 1868, which the Indians are always referring to, was
abrogated by Congress in 1877. Indians are a defeated nation and Congress is

given the power to reguiate Indian Tribes in Article 1, § 8, cl. 3 of the US

Constitution.
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CASE LAW

The following cases in the 9^ Circuit confirmed Indians can be statutorily

sued by 42 USC § 1983. "Defendants are not entitled to tribal immunity if they are

sued under § 1983 in their individual capacities for actions that they took under

color of state law." Pistor v Garcia, Filed June 30, 2015, (9^'' Cir.). .. Officers

acting pursuant to tribal authority in making arrests were subject to a § 1983

claim." Bressi v Ford. 575 F.3''' 891 (9^'^ Cir. 2009); "... (P)olice officers detained

and arrested them ... taking these allegations as true, as we must, the Evanses

have sufficiently alleged that they were deprived of a federally protected right,

entitling them to relief under section 1983." Evans v. McKav, 869 F.2d 1341

(1989); quoting Sanders v Kennedy. 794 F.2d478 (9^'' Cir. 1986) (individuaPs

allegations of unlawful arrest without probable cause stated claim for relief under

section 1983); McKenzie v Lamb. 738 F.2d 1005, 1007 (9^^ Cir. 1984)(an arrest

without probable cause gives rise to a cause of action for damages under section

1983).

FEDERAL SUBJECT MATTER & PERSONAL JURISDICTION

"As it (the substantiality doctrine) relates to original subject matter

jurisdiction of federal courts, the substantiality doctrine requires that federal

district court entertain a complaint seeking recovery under the Constitution or laws

10
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of the United States,... Bell v Hood. 327 US 678, 681-82, 66 S.Ct 773, 775-

76, 90 L.Ed 939 (1946).

The substantiality doctrine has a long and rich history as a statement of

principle affecting the original jurisdiction of the federal courts over constitutional

or federal statutory claims. Neitzke v Williams. 109 S.Ct. 1827, n.6, 104 L.Bd2d

338, n.6 (1989); Duke Power Co. v Carolina Environmental Study Group. Inc..

438 US 59, 70, 98 S.Ct. 2620, 2628, 57 L.Ed.2d 595 (1978); Oneida Indian Nation

V County of Oneida. 414 US 661, 666-67, 94 S.Ct 73 (1974); Hull v Burr. 234 US

712, 720, 34 S.Ct 892, 895, 58 L.Ed 1557 (1914).

The White Plaintiff was thrown in the Indian "hole" (solitary isolation) at

gunpoint for over two days for a traffic violation by Indian defendants to capture

the White Man and bring him to Indian Justice. "A single day in prison violates

the cruel and unusual punishment clause." Solem v Helm. 463 US 277, 77 LEd2d

637,649, 103 SCt 3001 (1983); quoting Robinson v California. 370 US 660, 667, 8

LEd2d 758, 82 SCt 1417 (1962). The Oglala Sioux Tribe and its members are

under the supervision and jurisdiction of the United States. Or, Indians arrested on

Pine Ridge would not be indicted, prosecuted and tried for crimes in the United

States District Court for the Western District of South Dakota. Therefore, this

Court is the proper venue and vicinage.

11

Case 5:17-cv-05008-JLV   Document 9   Filed 03/03/17   Page 11 of 16 PageID #: 110



"The hole is a means to psychologically torture the Plaintiff with symptoms

such as "perceptual distortions, hallucinations, hyper-sensitivity to external stimuli,

aggressive fantasies, overt paranoia, inability to concentrate, and problems with

impulse control, 'a series of symptoms that has been classified as "Reduced

Environmental Stimulation. Or R.E.S Davenport" v DeRobertis. 844 F.2d

1310, 1313, 1316 (7^*^ cir. 1988) (citing an article authored by Dr. Grassian as an

example of the substantial literature concerning the ill effects of solitary

confinement). Also, Kane v Winn. 319 F.Supp.2d 162, 207 (D. Mass. 2004),

quoting Madrid. 899 F. Supp. At 1230 (citing reports found in the literature

authored by Dr. Grassian and other experts). Cf. the habeas corpus petitions filed

on behalf of the Guantanamo alien detainees that have been physically and

psychologically tortured. Jawad v Obama. 608 F.Supp.2d 33, LEXIS 31909.

In their motion to dismiss, the defendants cite Supreme Court case, Santa

Clara Pueblo v Martinez. 436 U.S. 49 (1978). This case is not on point. This case

is about an "intratribal controversy affecting matters of tribal self-government,"

436 U.S. at 53. Both parties, Petitioners and Respondents, in the above case fClara

Pueblo V Martinez^ are Indians. The Plaintiff, Rudy Stanko, in the present case is

not an Indian. See Complaint fact No. 19.

The Plaintiff is a Whiteman with his entire Statutory and Constitutional

rights intact when travelling in his automobile through the Indian reservations on

12
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highway maintained by the Federal government. The defendants do not have

Congressional authority to hold-up, rob, extort and assault at gun point a

Whiteman travelling through the reservation on a federally funded highway, or

even on horseback on a horse trail.

Most treaties have this clause inserted: . . (f)or the public convenience,

roads may run through the said reservation; and on the other hand,. .., the right in

common with citizens of the United States, to travel upon all public highways."

United States v Winans, 198 US 371, 377-379 (1904). The Plaintiff was captured

at gunpoint, handcuffed, and robbed on highway 27 that starts in Ellsworth,

Nebraska, and ends at Scenic, South Dakota.

Also, the Santa Clara Pueblo tribe's governor or chief, Lucario Padilla, like

attorney general Tatewin Means in this suit, is not protected in her individual

capacity by the tribe's immunity in an intratribal controversy. Santa Clara Pueblo

V Martinez. 436 U.S. at 59.

The United States District Court for the Western District of South Dakota

is under the color of South Dakota law. On example is the service of defendants.

The United States District Court for the Western District of South Dakota is the

proper venue for suing Indians for violation of the constitution, civil rights and

robbery. Especially, given the fact there is a diversity of citizenship. The

Plaintiff is from Nebraska.

13
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And further, unnamed defendants IX through 6x, maybe employees of the

federal BIA,^ in the complaint for damages for civil rights violations can construe

the complaint as a Bivens action. Caldwell v. Work Furlough Program. Northern

District of California, 1993 U.S. Dist. LEXIS 18329, quoting Crawford v Bell, 599

F.2d 890, 891 (9'^ Cir. 1979).

Further, discovery has yet to be commenced, and it appears the tribe's Chief

may be implicated in the cause of actions, and will be named as one of the 6X

defendant's once discovery is revealed.

STANDARD OF REIVIEW

A judge ruling on a motion "must accept as true all the factual allegations

contained in the complaint." Swierkdewicz v Sorema N.A., 534 US 506, 508 n.l,

122 S.Ct 992, 152 L.Ed.2d 1 (2002); also see Overstreet v North Shore Corp., 318

US 125, 127, 63 S.Ct 494, 87 L.Ed. 656 (1943). Besides, "once a claim for relief

has been stated, a plaintiff 'receives the benefit of imagination, so long as the

hypotheses are consistent with the complaint.'" Bell Atl. Corp. v Twomblv, 505

US 544, 563, quoting Swierkiewicz at 514 (other citations omitted)." "If, in view

^ "All positions in the Bureau of Indian Affairs and other positions in the
Department of the Interior directly and primarily related to the providing of

services to Indians when filled by the appointment of Indians, who are one-fourth

or more Indian blood." 5 CFR § 213-3112(a)(7), quoted by Morton v Mancari, 417

US 535 n. 23.

14
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of what is alleged, it can reasonably be conceived that the plaintiff could, upon

trial, establish a case which would entitle them to relief, the motion should not

have been granted." Twombly at n. 8. "No matter how likely it may seem that the

pleader will be unable to prove his case, he is entitled, upon averring a claim, to an

opportunity to try to prove it." Id.

The Court in Twomblv then concluded, "we do not apply any 'heightened'

pleading standard [as announced in the landmark case, Conlev v Gibson. 355 U.S.

41,47, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957)], nor do we seek to broaden the scope of

Federal Rules of Civil Procedure 9, which can be accomplished 'by the process of

amending the Federal Rules, and not by judicial interpretation.'" At n. 14, citing

Swierkiewicz. The pleading standard in Conlev is: "a complaint should not be

dismissed for failure to state a claim unless it appears beyond a doubt that the

plaintiff can prove no set of facts in support of his claim which would entitle him

to relief." Conlev at 45-46.

"The court must view the evidence making all reasonable inferences in favor

of the nonmoving party." Anderson v Libetv Lobbv. Inc.. 477 US 242, 255, 106

S.Ct. 2505, 91 L.Ed.2d 202 (1986). "The movant bears the initial burden of

demonstrating that no material factual issue exists for trial." Id.

15
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CONCLUSION

The defendant's motion should be denied and ORDER the complaint

answered within the time frame of the Rules of this Court.

Submitted,

Rudy Butch stanko

RRT. 1, Box 171

Gordon, Nebraska 69343

CERTIFICATE OF SERVICE

I, Rudy Stanko, certifies a copy of this Response was mailed postage
prepaid on February 2017 and addressed to:

Steven J. Gunn

1301 Hollins Street

St. Louis, MO 63135

16

Case 5:17-cv-05008-JLV   Document 9   Filed 03/03/17   Page 16 of 16 PageID #: 115


