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Defendants Reno-Sparks Indian Colony, Steve Stout, Vicky Oldenburg, Steve Moran, 

and Arlan Melendez file this Reply in Support of their Motion to Dismiss Plaintiffs' Amended 

Complaint (ECF No. 17). 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiffs, in responding to Defendant Reno-Sparks Indian Colony ("RSIC") and 

Defendants Steve Stout, Vicky Oldenburg, Steve Moran, and Arlan Melendez's (collectively the 

"RSIC Officers") Motion to Dismiss (ECF No. 17), have failed to raise any valid arguments as to 

why the Court is not required to dismiss this suit. Plaintiffs have failed to show that RSIC has 

waived its tribal sovereign immunity or that the RSIC Officers -- who have been sued in their 

official capacities-- are not protected by the same sovereign immunity. Plaintiffs have also 

failed to show that RSIC or the RSIC Officers were state actors who acted under color of state 
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law. Plaintiffs' remaining arguments as to why dismissal is not warranted fail as a matter oflaw. 

Accordingly, RSIC and the RSIC Officers' Motion to Dismiss must be granted. 

II. LEGAL ARGUMENT 

A. RSIC Did not Waive its Tribal Sovereign Immunity for this Suit 

Plaintiffs are grasping at straws with their argument that RSIC may have waived 

sovereign immunity, and their position is unsupported by the facts. Plaintiffs argue that RSIC 

included a limited waiver of sovereign immunity in the Economic Development 

Administration's ("EDA") Contract. 1 Plaintiffs argue that this waiver was likely inserted based 

on EDA terms and conditions, that RSIC may have waived immunity for the EDA construction 

project, which may have included the procurement process. Thus, it is Plaintiffs' contention, 

following this trail ofbreadcrumbs, that RSIC waived sovereign immunity with regard to 

Plaintiffs' suit. These arguments are meritless and should be rejected by the Court? 

Plaintiffs concede, as they must, that Congress has not abrogated RSIC's tribal sovereign 

immunity when RSIC accepted federal funds from the EDA and HUD. Plaintiffs rely on Exhibit 

J to their Amended Complaint, which is a limited wavier of tribal sovereign immunity that was 

contained in the contract between RSIC and the contractor RSIC selected for the EDA Project. 

Plaintiffs admit that they never entered into a contractual relationship with RSIC. Thus, the 

waiver does not apply to this suit. (Pls.' Resp. at 6:9-11, ECF No. 24.) Undeterred, Plaintiffs 

then go on to speculate that RSIC would not have voluntarily included a waiver of its immunity 

in a contract, therefore the EDA must have required that it do so. This contention is also without 

merit. 

The EDA Standard Terms and Conditions attached to Plaintiffs' Amended Complaint as 

Exhibit T require the grant recipient (RSIC), sub-recipient, and the selected contractor to comply 

The EDA Contract relates to the Spanish Springs project reference in the Motion to Dismiss. (Mot. to 
Dismissat3,ECFNo.l7.) 
2 It must be noted that Plaintiffs' Amended Complaint does not rely upon the limited waiver of sovereign 
immunity contained in the EDA Contract. Instead, Plaintiffs argue that Congress has an interest in making sure 
federal funds are not used for discriminatory purposes and this interest put RSIC on notice that acceptance ofEDA 
funds constituted a waiver of sovereign immunity. (Am. Compl. ~~ 197-202, ECF No. 8.) Plaintiffs now concede, 
as they must, that these arguments are meritless. (Pis.' Resp. at 3: 16-17, ECF No. 24.) 
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with the requirements set forth therein. (Ex. T to Am. Compl. at 6, ECF No. 8-6.) If applicable, 

the EDA requires the grant recipient to comply with special terms and conditions. (!d.) The EDA 

included special terms and conditions in connection with this project. (Ex. B to Am. Compl. at 2, 

4-6, ECF No. 8-2; Ex. 1 EDA Special Terms and Conditions?) Neither the Standard Terms and 

Conditions nor the Special Terms and Conditions issued by the EDA required RSIC to waive its 

sovereign immunity in any form and in relation to any phase of the project. The EDA did not 

require RSIC to waive its immunity between it and the selected contractor or in relation to the 

procurement process. 4 

Included in the EDA Standard Terms and Conditions is a condition that the recipient shal 

use the "EDA Contracting Provisions for Construction Projects as guidance in developing all 

construction contracts." (Ex. T to Am. Compl. at 30.) The EDA Contracting Provisions for 

Construction Projects ("EDA Contracting Terms") do not require that a governmental entity 

waive sovereign immunity. (Ex. 2 EDA Contracting Termsl There is no term in the EDA 

Contracting Terms that required RSIC to waive its sovereign immunity, nor is there any term tha 

required RSIC to include a limited waiver of its sovereign immunity in the EDA Contract 

between it and the selected contractor. Therefore, Plaintiffs' contention that the EDA required 

RSIC to waive its immunity lacks any factual support. 

Plaintiffs' Ex. B, which contains the EDA Special Terms and Conditions, is an incomplete version as it 
only contains pages I, 2, and 5 of a nine page documents. Ex. 1 contains all nine pages. The Court may consider 
Ex. I without transforming the Motion into one for summary judgment. United States v. Ritchie, 342 F.3d 903, 908 
(9th Cir. 2003) (court may consider documents attached to the complaint, incorporated by reference in the 
complaint, or matters of judicial notice without converting motion). The EDA Special Terms and Conditions are 
attached to the Amended Complaint and incorporated by reference in the Amended Complaint. 
4 A promise to comply with federal laws does not constitute a waiver of tribal sovereign immunity. Allen v. 
Gold Country Casino, 464 F.3d I 044, I047 (9th Cir. 2006) (promise to comply with applicable state and federal 
laws is not a clear waiver of tribal sovereign immunity). 
5 The Court can consider the EDA Contracting Terms without transforming the Motion into one for summa 
judgment. Ritchie, 342 F.3d at 908. The EDA Contracting Terms is a document created by a Federal Executive 
Branch agency, with the seal of the agency and other indicia of genuineness, thus the court can take judicial notice 
of the document pursuant to Federal Rule of Evidence 20I(b)(2). Additionally, the document is in incorporated by 
reference in Plaintiffs' Amended Complaint, both in Exhibit T and Exhibit H, which outlines the Contract 
Documents used in the EDA Contract. (Ex. H to Am. Com pl. at 21, ECF No. 8-3 (specifically refereeing to the 
EDA Contracting Terms)). 

3 

Case 2:16-cv-01867-GMN-VCF   Document 27   Filed 12/08/16   Page 3 of 14



1 Assuming for the sake of argument that Plaintiffs' contention is correct, and the EDA 

2 required RSIC to use the limited waiver of sovereign immunity in the contract, the waiver still 

3 does not operate to waive RSIC's immunity for this suit. "[A] waiver of sovereign immunity 

4 'will be strictly construed, in terms of its scope, in favor of the sovereign."' Sossamon v. Texas, 

5 563 U.S. 277, 285 (2011) (quoting Lane v. Pena, 518 U.S. 187, 192 (1996)). The Court provide 

6 the example that "a state's consent to suit in its own courts is not a waiver of its immunity from 

7 suit in federal court." Sossamon, 563 U.S. at 285 (citing Col!. Savs. Bank v. Fla. Prepaid 

8 Postsecondary Ed. Expense Bd., 527 U.S. 666, 676 (1999)). 

9 The limited waiver in the EDA Contract was not a broad, all-encompassing waiver. 

10 Instead, the terms of the limited waiver waived immunity only as to disputes between the 

11 selected contractor and RSIC, and only as to disputes arising out ofthe EDA Contract (Ex. J to 

12 Am. Compl. at 1, ECF No. 8-3), neither of which are present in this case. Plaintiffs admit that 

13 they did not have a contractual relationship with RSIC. Thus, by Plaintiffs' own admission, the 

14 waiver is inapplicable to this suit. Nor does the waiver imply that RSIC waived immunity for 

15 disputes arising out ofthe procurement process, as opposed to those arising out ofthe EDA 

16 Contract itself. Sassaman, 563 U.S. at 285. See also Colt. Savs. Bank, 527 U.S. at 682 (waiver 

17 may not be implied).6 Because there has been no clear waiver by RSIC for this suit, Plaintiffs 

18 have failed to establish that this Court has subject-matter jurisdiction, and Plaintiffs' claims must 

19 be dismissed. 

20 Plaintiffs' request for jurisdictional discovery shows that the allegations contained in 

21 their Amended Complaint are insufficient to establish subject-matter jurisdiction. Plaintiffs' 

22 request should be denied, as the Court has the necessary evidence to rule on the issue of 

23 sovereign immunity. Plaintiffs purport to request jurisdictional discovery in order to determine 

24 whether the EDA required RSIC to waive its immunity. Plaintiffs have attached a combined 263 

25 

26 

27 

28 

6 Additionally, Plaintiffs have failed to establish any waiver ofRSIC's sovereign immunity for disputes 
arising from the HUD Contract. Such a waiver for disputes arising out of the HUD Contract may not be implied 
from the EDA Contract. Col!. Savs. Bank, 527 U.S. at 682. HUD Contract is a reference to the RSIC Housing 
Project. (Mot. to Dismiss at 4, ECF No. 17.) 

LAXALT & NOMURA, 
ATTORNEYS AT LAW 
9600 GATEWAY DRIVE 
RENO, NEVADA 89521 
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pages of exhibits to their Amended Complaint and Response. A large portion of the exhibits 

were obtained pursuant to a Freedom of Information Act Request to the EDA through which 

Plaintiffs requested documents in connection to RSIC's EDA project. (Am. Compl. ~ 127, ECF 

No.8.) The documents obtained by Plaintiffs and attached to their Amended Complaint show 

that the EDA did not require RSIC to waive its sovereign immunity. (Ex. B to Am. Compl., ECF 

No. 8-2; Ex. T to Am. Compl., ECF No.8-6.) Neither EDA's Standard Terms and Conditions 

nor the Special Terms and Conditions attached to the Amended Complaint required RSIC to 

waive its immunity. Additionally, the EDA Contracting Terms did not require RSIC to either 

waive its immunity or include the waiver clause in the EDA Contract. These three documents 

are the only documents applicable to the EDA Contract, and none required RSIC to waive its 

immunity. There are no additional documents which Plaintiffs may attempt to obtain that could 

establish that RSIC waived its sovereign immunity. 

Additionally, as discussed above, RSIC's limited waiver in one specific instance does not 

constitute a waiver for all suits. If RSIC was required to waive immunity by EDA as between 

RSIC and the winning contractor (which, in fact, it was not), the required waiver would not 

extend to disputes arising out of the procurement process. Plaintiffs did not have a contract with 

RSIC, and the limited waiver did not extend to suits arising out of the procurement process. 

Plaintiffs' attempt to obtain a non-existent regulation would still not establish that RSIC waived 

its tribal sovereign immunity for this suit. 7 Because it is clear that "further discovery would not 

demonstrate facts sufficient to constitute a basis for jurisdiction,"8 the Court is within its 

authority to deny jurisdictional discovery and grant RSIC and the RSIC Officers' Motion to 

Dismiss based on the voluminous evidence already presented to the Court.9 

7 
Plaintiffs speculate that the waiver clause was only included in order to gain EDA approval of the contract. 

Assuming Plaintiffs are correct, which they are not, the EDA approved the contract without mention of disputes 
arising out of the procurement process. Again, such an absence -- even using Plaintiffs hypothetical -- illustrates 
that RSIC was not required to waive its immunity for Plaintiffs' suit. 
8 Wells Fargo & Co. v. Wells Fargo Exp. Co., 556 F.2d 406, 430 n.24 (9th Cir. 1977). 
9 Reference in RSIC-HA Ordinance waiving immunity cannot affect waiver in this instance. Linneen v. Gila 
River Indian Cmty., 276 F.3d 489, 492 (9th Cir. 2002) (waiver of tribal immunity by a tribe's corporation does not 
waive immunity for tribe's governmental activities) (citations omitted). 
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B. The RSIC Officers have been sued in their Official Capacities 

Plaintiffs' argument that they are suing the RSIC Officers in both their individual and 

official capacities as a way of alternate pleadings mischaracterizes the Amended Complaint. As 

discussed at length in the Motion to Dismiss, all of Plaintiffs' claims constitute claims against 

the RSIC Officers in their official capacities. (Mot. to Dismiss at 10-13, ECF No. 17.) Plaintiffs' 

remaining argument that the RSIC Officers acted outside their scope of authority when they 

violated the EDA statutes, and can thus be sued in their official capacities, is inconsistent with 

the pleadings and misstates the law. Accordingly, this claim must be rejected. 

Plaintiffs admit in their Amended Complaint that each RSIC Officer acted within his or 

her capacity as a tribal employee when performing the actions at issue. (Am. Compl. ~~10-13, 

ECF No.8.) In their Response, Plaintiffs now argue that the RSIC Officers acted outside of their 

authority under RSIC's Constitution by violating every federal statute and regulation applicable 

to the EDA procurement process. Plaintiffs' argument fails for two reasons. 

First, Plaintiffs' allegation that RSIC has adopted every federal law, including the EDA 

regulations, by way of the RSIC Constitution is inaccurate and takes a phrase from the RSIC 

Constitution out of context. The clause that Plaintiffs cite states, "[t]he Reno-Sparks Indian 

Council shall exercise the following Powers, subject to any limitations imposed by the laws or 

the Constitution of the United States." (Ex. A to Pis.' Resp. at 4, ECF No. 24-1.) This clause 

applies to the powers of the RSIC Council, meaning that the Council can take the subsequently

outlined nine actions, as long as those specific actions do not violate the U.S. Constitution or 

federal laws that relate to powers vested in a tribal council. This clause plainly does not mean, a 

Plaintiffs suggest, that every federal law has been adopted by the RSIC Constitution. 

Second, a violation of a statute does not mean that an officer is acting outside his or her 

scope of authority. "Scope of authority turns on whether the government official was 

empowered to do what he did, i.e., whether, even if he acted erroneously, it was within the scope 

of his delegated power." United States v. Yakima Tribal Ct., 806 F.2d 853,860 (9th Cir. 1986) 

(citing Pennhurst St. Sch. & Hosp. v. Halderman, 465 U.S. 89, 112 n.22 (1984)). If the 
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government official was authorized to take an action, but that action violated a statute, that action 

was within the official's scope of authority and he is protected by sovereign immunity if sued in 

his official capacity. Yakima, 806 F.2d at 860 (citing Larson v. Domestic & Foreign Commerce 

Corp., 337 U.S. 682, 695 (1949)). As Plaintiffs admit, each RSIC Officer was authorized to act 

in relation to RSIC construction projects, thus they did not act outside their scope of authority. 

(See Am. Compl. ~~10-13, ECF No.8.) 

Plaintiffs' allegations that they can sue the RSIC Officers in their official capacities, and 

that the RSIC Officers are not protected by tribal sovereign immunity is inaccurate. If a 

government official is being sued in his official capacity, by necessity he must be acting within 

his scope of authority. Yakima, 806 F.2d at 859. If a plaintiff alleges that the government 

official acted outside his scope of authority, then the claims can only be against that official in 

his or her individual capacity. !d. See also Maxwell v. Cnty. of San Diego, 708 F.3d 1075, 1088 

(9th Cir. 2013) ("[T]he scope of authority language refers to the principal that allegations of acts 

outside an officer's authority are by definition individual capacity claims."). Plaintiffs cannot 

have it both ways and claim that they are suing the RSIC Officers in their official capacities, but 

that the RSIC Officers are not protected by RSIC's tribal sovereign immunity because the RSIC 

Officers acted outside their scope of authority. The use of such machinations in an attempt to 

circumvent sovereign immunity and reach the tribe's treasury is strictly prohibited. See 

Maxwell, 708 F .3d at 1088 (plaintiff cannot circumvent tribal immunity through a mere pleading 

device). As argued in the Motion to Dismiss, all of Plaintiffs' claims are in reality claims 

directed toward the RSIC Officers in their official capacities, thus they are claims against RSIC 

and are barred by tribal sovereign immunity. 

C. 42 U.S.C. § 1983 Claims 

RSIC is neither a municipality nor a private entity, and RSIC and the RSIC Officers did 

not act under color of state law when they performed their alleged actions. Because Plaintiffs 

have failed to establish that RSIC or the RSIC Officers acted under color of state law -- a 

necessary element for a 42 U.S.C. § 1983 claims-- Plaintiffs' § 1983 claims must be dismissed. 

7 

Case 2:16-cv-01867-GMN-VCF   Document 27   Filed 12/08/16   Page 7 of 14



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
LAXALT Be NOMURA. 

ATTORNEYS AT LAW 

9600 GATEWAY DRIVE 

RENO, NEVADA 89521 

In its Response, Plaintiffs allege that RSIC is either a municipality or private entity 

because it waived sovereign immunity for the EDA Contract. (Pls.' Resp. at 12:21-22, ECF No. 

24.) As discussed above and in the Motion to Dismiss, RSIC did not waive its sovereign 

immunity for this suit, nor did it waive immunity when it received federal funds. If RSIC did 

waive its sovereign immunity, such a waiver would not transform it into a private entity. Such a 

waiver would only mean that RSIC has consented to being sued. Indian tribes are not citizens of 

any state, but instead are dependent, domestic, sovereign nations. Am. Vantage Co. v. Table 

Mountain Rancheria, 292 F.3d 1091, 1096 (9th Cir. 2002). 

Nor is RSIC a municipality subject to suit. In Armstrong v. Mille Lacs County Sheriffs 

Department, the court treated an Indian tribe as a municipality because the tribe had consented to 

such a classification under a state statute in order for its police officers to act as state police 

officers, with state authority, outside oftriballand. 228 F. Supp. 2d 972, 981-82 (D. Minn. 

2002). No showing has been made that RSIC has consented to be labeled as a "municipality" by 

the State ofNevada. Nevada's statute that grants Indian Tribal Courts full faith and credit does 

not render RSIC a municipality, but instead shows that RSIC is its own sovereign nation. The 

State of Nevada has no authority to classify RSIC as anything other than a sovereign nation, and 

RSIC is not a political subdivision/local government ofNevada. Am. Vantage Co., 292 F.3d at 

1100 (tribes are not political subdivisions of states since they do not derive power from states). 

Rather, RSIC is a distinct, independent political community and a sovereign nation. !d. at 1096. 

Plaintiffs' argument that RSIC and the RSIC Officials acted under color of state law is 

also without merit. In attempting to satisfy the Supreme Court's state action test from Lugar, 

Plaintiffs erroneously allege that RSIC acted under color ofNevada law because it adopted 

Nevada public works policies and laws for the EDA Project. "[T]he fact that the Tribes agreed to 

use state law as their own does not establish that the Tribes therefore derived their authority to 

act from state law. The Tribes merely exercised their sovereignty in deciding what law would 

govern their actions." E.F W. v. St. Stephen's Indian High Sch., 264 F.3d 1297, 1306 (lOth Cir. 

2001). See also R.J Williams Co. v. Fort Belknap Hous. Auth., 719 F.2d 979, 981 (9th Cir. 
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1983) (tribe's adoption of state law into tribal ordinances does not make tribe state actor). 

Whether RSIC chose to adopt Nevada laws to regulate its procurement policies, or whether they 

were instructed to do so by the EDA, makes no difference. RSIC did not gain its authority to act 

from the State ofNevada's public works policies and laws, or from any other Nevada law, and 

Nevada did not create a right or privilege for RSIC's actions. RSIC acted as a sovereign nation, 

under color of tribal law, in providing for its members when it selected which contractor to use 

for a tribe construction project. Neither RSIC nor the RSIC Officers exercised power possessed 

by virtue of a state law, nor did they abuse a position given to them by a state. Thus, they did no 

act pursuant to state law. West v. Atkins, 487 U.S. 42, 49 (1988). 10 

Even if Plaintiffs could satisfy the first prong of Lugar, they have failed to establish the 

second prong: that RSIC may fairly be said to be a state actor because it acted together with, or 

has obtained significant aid from, state officials. Lugar v. Edmondson Oil Co., 457 U.S. 922, 

936 (1982). Plaintiffs allege that the second prong of Lugar has been met because RSIC 

obtained assistance from the University ofNevada when it assisted with the EDA Grant 

Application. (Pls.' Resp. at 18:4-6.) However, there is no causal connection between the state 

aid and the alleged deprivation of the protected civil rights. Van Ort v. Estate ofStanewich, 92 

F .3d 831, 83 7 (9th Cir. 1996). The role of the University of Nevada in providing assistance to 

ensure RSIC met the EDA Grant Application requirements and received the EDA Grant is so far 

removed from RSIC and the RSIC Officers' alleged deprivation of Plaintiffs' civil rights that it 

may not be fairly said that RSIC was a state actor. 11 

The facts of this case establish that RSIC and the RSIC Officers did not act under color o 

state law when they took their actions to allegedly deprive Plaintiffs of their civil rights. 

Because Plaintiffs have failed to establish that RSIC and the RSIC Officers acted under color of 

IO As the Ninth Circuit has stated, the U.S. Supreme Court has made clear that "governmental funding and 
extensive regulation without more will not suffice to establish governmental involvement in the actions of a private 
entity." Morse v. N. Coast Opportunities, Inc., 118 F.3d 1338, 1341 (9th Cir. 1997) (citing Rendell-Eaker v. Kohn, 
457 U.S. 830, 842-43 (1982)). 
II Construction projects and the procurement process cannot be said to have traditionally been the exclusive 
function of a state. See also Rendell-Backer, 457 U.S. at 842 (that an entity performs a function which serves the 
public does not make its acts state action). 

9 
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state law, a required element for a§ 1983 claim, Plaintiffs' twelve § 1983 claims must be 

dismissed. 12 

D. Other Arguments Raised in the Response 

There is no support for Plaintiffs' claim that an alleged violation of 42 U.S.C. § 6709 -

which was brought pursuant to 42 U.S.C. § 1983 --is not subject to the color of state law test. 

"To state a claim under § 1983, a plaintiff must both ( 1) allege the deprivation of a right secured 

by the federal Constitution or statutory law, and (2) allege that the deprivation was committed by 

a person acting under color of state law." Anderson v. Warner, 451 F.3d 1063, 1065 (9th Cir. 

2006) (citing West, 487 U.S. at 48). Plaintiffs brought their 42 U.S.C. § 6709 claims pursuant to 

§ 1983, thus it must be established that RSIC or the RSIC Officers acted under color of state law. 

Plaintiffs have failed to rebut Defendant Vicky Oldenburg's arguments that she is not 

liable to Plaintiffs because she acted only in her role as an attorney. Plaintiffs' Amended 

Complaint and Response do not allege sufficient facts to state a plausible claim for relief. 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). Plaintiffs' allegations that Ms. Oldenburg ratified 

the disqualification decision, conceived of threat of relation, and approved the HUD bid 

extension are conclusory and completely unsupported. (Pls.' Resp. at 21 :12-15.) Plaintiffs have 

failed to plead adequate facts showing that Ms. Oldenburg actually made any decision to deprive 

Plaintiffs of their civil rights, or that Ms. Oldenburg acted in any role other than an attorney. 

Thus, their claims against her fail as a matter oflaw. 

Plaintiffs focused specifically on their defamation claim in their Response. Neither Ms. 

Oldenburg's letter nor her email is capable of a defamatory construction, so the Court need not 

even reach the publication issue. 13 In any event, aside from Plaintiffs, Ms. Oldenburg shared her 

email and letter only with Mr. Stout and Mr. Moran, who were high-ranking agents ofRSIC. 

12 Plaintiffs fail in their Response to establish how RSIC and the RSIC Officers acted under color of state law 
in relation to the HUD Project. 
13 The intra-corporate immunity rule has not been strictly limited to corporations. See Freeman v. Piedmont 
Hosp., 434 S.E.2d 764, 767 (Ga. Ct. App. 1993), rev'd on other grounds, 444 S.E.2d 796 (Ga. 1994) (no publication 
where member of hospital's credentials committee made statement to hospital administrator as to reasons for 
physician's resignation). Further, Ms. Oldenburg could only communicate with her organizational client, RSIC, 
through its human agents such as Mr. Moran and Mr. Stout. 

10 
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1 Such intra-corporate statements do not constitute "publication" under Nevada defamation law. 

2 Ginena v. Alaska Airlines, Inc., 2011 WL 4737806, at *3 (D. Nev. Oct. 5, 2011) (citing Simpson 

3 v. Mars Inc., 113 Nev. 188, 191, 929 P.2d 966, 967-68 (Nev. 1997)). 

4 In Simpson, the Nevada Supreme Court recognized the defense of intra-corporate 

5 immunity for communications among agents of a corporation in the regular course of the 

6 corporation's business. 113 Nev. at 192, 929 P.2d at 968. The court overruled the district court's 

7 dismissal of the plaintiffs defamation claim, because it was unclear whether the alleged 

8 defamatory statements were intra-corporate, or extra-corporate, and the defendant bore the 

9 burden of proof. !d. However, in Ginena, this Court -- citing but distinguishing Simpson --

10 granted the defendant airline's motion to dismiss, explaining, "[h]ere, by contrast, Plaintiffs 

11 specifically allege in the PSAC [the plaintiffs' amended pleading] that the subject 

12 communications were made between AA's own employees." 2011 WL 4737806, at *3. 

13 As in Ginena, Plaintiffs have alleged that Ms. Oldenburg shared the alleged defamatory 

14 statements only with Plaintiffs themselves and with her fellow RSIC agents (and client 

15 representatives) Mr. Stout and Mr. Moran, who Plaintiffs have pled were RSIC's Procurement 

16 Officer and Director ofEconomic Development, respectively. (Am. Compl. ~~ 10-11, ECF No. 

17 8). Although intra-corporate immunity is a defense, the facts necessary to establish it as a matter 

18 of law are evident from allegations of the Amended Complaint. Just as in Ginena, the Court rna 

19 grant RSIC's motion. 14 

20 Plaintiffs fail to response to RSIC and the RSIC Officers' argument that their conspiracy 

21 claims are barred by the "intracorporate conspiracy doctrine." The RSIC Officers cannot 

22 conspire with RSIC, their principal, and thus Plaintiffs' civil conspiracy claims fail as a matter o 

23 law. Donahoe v. Arpaio, 869 F. Supp. 2d 1055, 1020, 1074 (D. Ariz. 2012) (intracorporate 

24 conspiracy doctrine bars conspiracy claims alleged pursuant to§ 1983). See also Collins v. 

25 Union Fed. Savs. & Loan Ass 'n, 99 Nev. 284, 302, 662 P.2d 610, 622 (1983). 

26 

27 

28 

14 RSIC, the RSIC Officers, and Ms. Oldenburg did not raise any arguments on the issue of qualified 
immunity. RSIC and the RSIC Officers' non-response to Plaintiffs' qualified immunity section of their Response 
should not be considered a waiver of that issue should any party wish to assert it at a later time. 

LAXALT Be NOMURA, 

ATTORNEYS AT LAW 

9600 GATEWAY DRIVE 
RENO, NEVADA 89521 

11 

Case 2:16-cv-01867-GMN-VCF   Document 27   Filed 12/08/16   Page 11 of 14



1 Plaintiffs' negligent failure to protect claim fails as a matter oflaw. The Nevada 

2 Supreme Court has created a claim for prisoners, and it requires a showing that one has been 

3 required by law to take another into custody under circumstances such as to deprive the other of 

4 his normal power of self-protection. Butler ex rel. Biller v. Bayer, 123 Nev. 450,461, 168 P.3d 

5 1055, 1063 (2007). No showing has been made in this case, thus this claim must be dismissed. 

6 III. CONCLUSION 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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The Court should dismiss all of Plaintiffs' claims pursuant to FRCP 12(b)(1) because 

RSIC and the RSIC Officers are protected by tribal sovereign immunity. The Court should also 

dismiss Plaintiffs' twelve§ 1983 claims pursuant to FRCP 12(b)(6) because none ofthe alleged 

actions were performed under color of state law. If the Court were to dismiss pursuant to FRCP 

12(b)(6), the Court should decline to exercise supplemental jurisdiction to hear Plaintiffs' state 

law claims, pursuant to 28 U.S.C. § 1367(c). Finally, Plaintiffs' claims against Defendant Vicky 

Oldenburg, and certain claims against RSIC and the other RSIC Officers, fail to state a claim and 

should be dismissed pursuant to FRCP 12(b)(6). 

DATED this 8th day of December, 2016. 

ONOMURA, LTD. 

DANIEL T. HA YW A SBN 5986) 
JOSHUA M. HALEN (SBN 13885) 
LAXALT & NOMURA, LTD. 
9600 Gateway Drive 
Reno, Nevada 89521 
(775) 322-1170 
(775) 322-1865 
Attorneys for Defendants 
Reno-Sparks Indian Colony, 
Steve Stout, Vicky Oldenburg, 
Steve Moran and Arlan Melendez 
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CERTIFICATE OF SERVICE 

Pursuant to FRCP 5(b), I hereby certify that I am an employee ofLAXALT & NOMURA, LTD., 
and that on the ____.:i_ day of December, 2016, I caused to be served a true and correct copy of 
the foregoing RSIC DEFENDANTS' REPLY IN SUPPORT OF MOTION TO DISMISS 
PLAINTIFFS' AMENDED COMPLAINT by: 

D 

D 

Mail on the parties listed below in said action, by placing a true copy thereof enclosed i 
a sealed envelope in a designated area for outgoing mail, addressed as set forth below. A 
the Law Offices of Laxalt & Nomura, mail placed in that designated area is given th 
correct amount of postage and is deposited that same date in the ordinary course o 
business, in a United States mailbox in the City of Reno, County of Washoe, Nevada. 

Facsimile on the parties in said action by causing a true copy thereof to be telecopied t 
the number indicated after the address(es) noted below. 

By Electronic service by filing the foregoing with the Clerk of Court using the - E Servic 
on line filing system, which will electronically mail the filing to the following individual 
at the email addresses registered for this case. 

addressed as follows: 

Daniel Allum, Esq. 
P.O. Box 1349 
Logandale, NV 89021 
T: (702) 249-4864 
danny@allumlaw.com 
Attorney for Plaintiffs 

Nathan J. Aman, Esq. 
Fahrendorf, Viloria, Oliphant & Oster, LLP 
327 California Avenue 
P. 0. Box 62 
Reno, NV 89504 
naman@renonvlaw.com 
Attorneysfor Wood-Rodgers, Inc. and 
Mark Cendagorta 

KATHIE MARTIN 
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Exhibit No. 
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2 

INDEX OF EXHIBITS 

Description 

EDA Special Terms and Conditions 

EDA Contracting Terms 
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