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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF RHODE ISLAND 

 
NARRAGANSETT INDIAN TRIBE, : 
ACTING BY AND THROUGH THE : 
NARRAGANSETT INDIAN TRIBAL : 
HISTORIC PRESERVATION OFFICE : 
 : 

v. :  C.A. No. 17-125-S-LDA 
 : 
RHODE ISLAND DEPARTMENT OF  : 
TRANSPORTATION; FEDERAL HIGHWAY :  
ADMINISTRATION; ADVISORY  : 
COUNCIL ON HISTORIC PRESERVATION; :  
RHODE ISLAND HISTORICAL  : 
PRESERVATION & HERITAGE COMMISSION  : 
 

MEMORANDUM OF LAW IN SUPPORT OF THE STATE DEFENDANTS’ 
MOTION TO DISMISS 

 
I. INTRODUCTION 

The State of Rhode Island Department of Transportation (hereinafter, “RIDOT”) and the 

State of Rhode Island Historical Preservation and Heritage Commission (hereinafter, 

“RIHPHC”) (hereinafter, collectively “State Defendants”), respectfully submit this 

Memorandum of Law in support of their Motion to Dismiss the Complaint filed by the Plaintiff, 

the Narragansett Indian Tribe (hereinafter, the “Tribe”), acting by and through the Narragansett 

Indian Tribal Historic Preservation Office (hereinafter, “NITHPO”) (hereinafter, collectively 

“Plaintiff’), based on Plaintiff’s failure to state a claim upon which relief can be granted pursuant 

to Rule 12(b)(6) of the Federal Rules of Civil Procedure.   

State Defendants move this Honorable Court to dismiss Plaintiff’s Complaint because: 

The National Historic Preservation Act, 54 U.S.C. § 300101 et seq., does not provide a private 

right of action; the express terms of the programmatic agreement signed by the parties allows for 

it to be terminated at any time; and, because Plaintiff has not shown a clear entitlement to 
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injunctive relief.  For the reasons fully set forth below, the State Defendants request that 

Plaintiff’s claims be denied and that this civil action be dismissed.    

II. JUDICIAL NOTICE 

Pursuant to Rule 201 of the Federal Rules of Evidence, the State Defendants respectfully 

request that this Court take judicial notice of the document attached to this motion as Exhibit A, 

which has been provided for the Court’s convenience in understanding the issues presented.  

Rule 201 authorizes judicial notice of documents that are “not subject to reasonable dispute in 

that [they are] . . . capable of accurate and ready determination by resort to sources whose 

accuracy cannot reasonably be questioned.”  Fed. R. Evid. 201(b).  This Court may consider such 

a document without being required to convert a motion to dismiss into a motion for summary 

judgment.  In Re Colonial Mortgage Bankers Corp., 324 F.3d 12, 15 (1st Cir. 2003).  This is 

because “courts have made narrow exceptions for documents the authenticity of which are not 

disputed by the parties; for official public records; for documents central to plaintiff’s claim; or 

for documents sufficiently referred to in the complaint.” Watterson v. Page, 987 F.2d 1, 3 (1st 

Cir. 1993); Cruz v. Melecio, 204 F.3d 14, 21 (1st Cir. 2000) (a court reviewing a 12(b)(6) motion 

may consider “not only the complaint but also matters fairly incorporated within it and matters 

susceptible to judicial notice.”).  Accordingly, the State Defendants submit that Exhibit A is an 

official public record capable of accurate and ready determination, and are not requesting that, in 

the alternative, this Court convert the Motion to Dismiss into a motion for summary judgment.   

III. BACKGROUND 

The history of litigation between the State of Rhode Island and the Narragansett Indian 

Tribe over the last forty years provides the backdrop for Plaintiff’s instant Complaint.  In 1976 

the Tribe filed two lawsuits claiming rights to approximately 3,200 acres of land in and around 
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the Town of Charlestown, Rhode Island.  See 25 U.S.C. § 1701(a).  These lawsuits caused severe 

economic hardship for the residents of the town by clouding title to much of the land in 

Charlestown, including land not specifically involved in the lawsuits.  See 25 U.S.C. § 1701(b).  

In 1978 the Tribe, the State, the Town of Charlestown and private land owners with property at 

issue settled the lawsuits by entering into a Joint Memorandum of Understanding Concerning 

Settlement of the Rhode Island Indian Land Claims (hereinafter, “JMOU”).  See Ex. A, JMOU.  

Under the terms of the JMOU, the State donated approximately 900 acres of land to the Tribe.  

25 U.S.C. §§ 1702 (e), 1706 (b), R.I. Gen. Laws § 37-18-7.  The parties further identified 

approximately 900 acres of certain privately-held lands to be purchased by the Tribe with federal 

monies, including the Camp Davis Property currently at issue in Plaintiff’s instant Complaint, 

which was then held by the Providence Boys Club. 25 U.S.C. §§ 1702(d), 1703, 1704, 1707(a).  

In exchange, the State and the Town obtained the elimination of all potential Indian claims of 

any kind—possessory, monetary or otherwise—involving land in the State of Rhode Island.  See 

Ex. A.  

In 1978, the United States Congress enacted the Rhode Island Indian Land Claims 

Settlement Act, 25 U.S.C. § 1701 et seq., which codified the terms of the JMOU.  As expressed 

by Congress, the purpose and effect of the Settlement Act is specific to Rhode Island and 

distinctive in its purpose and effect: to resolve all existing land disputes and prevent future land 

claims of any nature by any Indian or tribe of Indians—including the Narragansett Indian 

Tribe—within the State of Rhode Island.  25 U.S.C. § 1701(c).  The Settlement Act 

accomplished this objective through a multi-step process, whereby it extinguished any further 

Indian claims, of any kind, based upon any interest in or rights involving land, including claims 

for use and occupancy.  25 U.S.C. §§ 1705(a)(1)-(3).  Moreover, the Settlement Act expressly 
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stipulated that the approximately 1800 acres of land in Charlestown acquired by the Tribe 

pursuant to the Act (hereinafter, the “Settlement Land”) was subject to the civil and criminal 

laws and jurisdiction of the State of Rhode Island.  25 U.S.C. § 1708.   

Since 1978, the land occupied by the Narragansett Indian Tribe—the 1800 acres that 

comprise the Settlement Land—as well as all other land within the State, has been subject to the 

civil and criminal laws and jurisdiction of the State of Rhode Island.  Nonetheless, the 

relationship between the State of Rhode Island and the Tribe has been fraught with tension—

unfortunately documented in numerous court cases—largely based upon disputes over the extent 

of tribal sovereignty.  See, e.g., Narragansett Indian Tribe v. State of Rhode Island, 449 F.3d 16 

(1st Cir. 2006) (holding that the State did not violate the sovereign rights of the Narragansett 

Indian Tribe by enforcing criminal provisions of the State’s cigarette tax scheme), cert. denied, 

549 U.S. 1053 (2006); see also In re Advisory Opinion to House of Representatives (Casino II), 

885 A.2d 698, 705 (R.I. 2005) (describing that “the Tribe’s sovereign immunity is ‘an ongoing 

and overarching question which has vexed the State and Tribe over the years as various issues 

have arisen.  . . . [A]ll of the relevant questions cannot be answered by an all-encompassing 

solution.’”) (quoting Narragansett Indian Tribe of Rhode Island v. State of Rhode Island, 407 

F.3d 450, 461 (1st Cir. 2005), vacated in part, Narragansett Indian Tribe v. State of Rhode 

Island, 415 F.3d 134 (1st Cir. 2005).  

Turning to the current controversy, on or about October 3, 2011, the Plaintiff, State 

Defendants and Defendant Federal Highway Administration (hereinafter, “FHWA”) entered into 

a programmatic agreement (hereinafter, the “PA”) pursuant to the National Historic Preservation 
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Act, 54 U.S.C.A. § 300101 et seq.1 (hereinafter, “NHPA”), in connection with the Providence 

Viaduct Bridge No. 578 Replacement Project (hereinafter, the “Undertaking”).  Pl.’s Comp. ¶10, 

ECF 1; Pl.’s Comp. Ex. A, ECF 1-1.  The 2011 PA contains eleven (11) distinct stipulations, 

including provisions governing dispute resolution and termination of the PA.  ECF 1-1.  The PA 

was executed to ensure that the Undertaking’s potential effects on a historic property—known as 

the Providence Covelands Archaeological District—were taken into account, and to satisfy 

FHWA’s Section 106 responsibility for the Undertaking.  ECF 1-1.  In January 2013, the same 

parties executed Amendment No. 1 to the PA, which replaced Stipulation No. 3.  Fed. Defs.’ Ex. 

1, ECF 18-2.  Stipulation No. 3 of Amendment No. 1 detailed three separate properties that 

RIDOT was to acquire and transfer ownership of to the Plaintiff, complete with “[a]ppropriate 

covenants that preserve the property and its cultural resources in perpetuity . . . included in the 

deed” for each property.  Id.  RIDOT acquired title to the three properties outlined in Stipulation 

No. 3, and attempted to convey said properties to the Plaintiff in September 2013 complete with 

the appropriate covenants.  Pl.’s Comp. Ex. C, ECF 1-3.  Plaintiff refused to accept the properties 

with enforceable covenants.  Pl.’s Comp. ¶16, ECF 1.  Unable to reach a resolution, on February 

15, 2017, FHWA terminated the PA in accordance with Section 106 of the NHPA.  Pl.’s Comp. 

Ex. D, ECF 1-4.  On March 31, 2017, Plaintiff filed the instant action alleging breach of contract 

and seeking declaratory and injunctive relief against the State Defendants, FHWA and the 

Advisory Council on Historic Preservation.  ECF 1. 

 

 

                                                 
1 In 2014, the NHPA was revised and moved from its former location at 16 U.S.C.A. § 470 et 
seq.   
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IV. STANDARD OF REVIEW 

A court should dismiss an action pursuant to Federal Rule of Civil Procedure 12(b)(6) 

when “it appears to a certainty that the plaintiff would be unable to recover under any set of 

facts.”  Greene v. Rhode Island, 289 F. Supp. 2d 5, 11 (D.R.I. 2003), aff’d, 398 F.3d 45 (1st Cir. 

2005).  The standard for evaluating whether a plaintiff has stated a claim upon which relief can 

be granted requires a court to accept as true all well-pleaded facts alleged in the complaint and 

indulge all reasonable inferences in a plaintiff’s favor.  Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 557 (2007).  It is well settled, however, that to survive a Rule 12(b)(6) motion to dismiss, a 

plaintiff’s “well-pleaded facts must possess enough heft to show that [they are] entitled to relief.” 

Clark v. Boscher, 514 F.3d 107, 112 (1st Cir. 2008) (quoting Twombly, 550 U.S. at 557).  This 

requires a plaintiff to set forth more than unsupported conclusions or interpretations of law.  

Berner v. Delahanty, 129 F.3d 20, 25 (1st Cir. 1997).  A court will then be able, in assuming the 

factual allegations of a plaintiff’s claim to be true, to determine whether “the plaintiff has stated 

a ground for relief that is plausible.”  Ashcroft v. Iqbal, 556 U.S. 662, 696 (2009).   

V. ARGUMENT 

A. Because the NHPA does not provide a private right of action, no actual 
controversy exists for this Court to adjudicate pursuant to the Declaratory 
Judgment Act. 
 

In the Complaint, Plaintiff asserts that the present action “arises under the Administrative 

Procedures Act, 5 U.S.C. § 701 et seq. (hereinafter, “APA”), the National Historic Preservation 

Act, 54 U.S.C. § 301101 et seq., and the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq.”  

Pl.’s Comp. ¶2, ECF 1.  Count I of Plaintiff’s Complaint requests that this Court, pursuant to the 

Declaratory Judgment Act, “declare that title to the Tribal Historic Properties be transferred to 

the NITHPO/Tribe in accordance with the PA[,]” and “declare that any funds due or payable to 

Case 1:17-cv-00125-WES-LDA   Document 19-1   Filed 06/19/17   Page 6 of 14 PageID #: 122



7 

NITHPO/Tribe in accordance with the PA.”  Pl.’s Comp. ¶29, ECF 1.  However, because the PA 

at issue is the product of the Section 106 process and the NHPA does not provide a private right 

of action to Plaintiff, no actual controversy within the ambit of the Declaratory Judgment Act 

exists for this Honorable Court to adjudicate.   

The National Historic Preservation Act was enacted by Congress in 1966 “to encourage 

historic preservation in the United States in federal and federally assisted projects.”  Friends of 

St. Frances Xavier Cabrini Church v. Fed. Emergency Mgmt. Agency, 658 F.3d 460, 462 (5th 

Cir. 2011) (citing 16 U.S.C. § 470 et seq.).  The NHPA has been described as “a procedural 

statute designed to ensure that, as part of the planning process for properties under the 

jurisdiction of a federal agency, the agency takes into account any adverse effects on historical 

places from actions concerning that property.”  Friends of the Atglen-Susquehanna Trail, Inc. v. 

Surface Transp. Bd., 252 F.3d 246, 252 (3rd Cir. 2001) (citing Morris County Trust for Historic 

Preservation v. Pierce, 714 F.2d 271, 278-79 (3rd Cir. 1983)).  While the NHPA does not require 

that all historic properties associated with a federally assisted project be preserved, the act “does 

require justification for, and planning to reduce, harm to the properties.”  Friends of St. Frances 

Xavier Cabrini Church, 658 F.3d at 462-63 (citing 36 C.F.R. § 800.6).  Thus, when a government 

agency such as FHWA receives an application for a federally assisted project—one in which 

federal funds will be used—“it must evaluate the project to determine if the project will be an 

‘undertaking’ with ‘the potential to cause effects on historic properties.’”  Id. at 63 (quoting 36 

C.F.R. § 800.3(a)).  If the undertaking may affect a property with historic value, the federal 

agency begins the review process outlined under Section 106 of the NHPA.  Id.   

The regulations outlining the procedures to be followed by a federal agency in satisfying 

its responsibilities under Section 106 “establish a three-step process: identification of historic 
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properties; assessment of any adverse effects of the proposed undertaking on such properties; 

and creation of a plan to avoid, minimize, or mitigate those adverse effects.” Friends of the 

Atglen-Susquehanna Trail, 252 F.3d at 252 (citing 36 C.F.R. § 800.1(a)).  Throughout this 

Section 106 process, the federal agency is required to consult with the public and various 

interested parties, including the state official appointed to administer the state historic 

preservation program.  Id. (citing 36 C.F.R. § 800.16(v)).  One party that the Section 106 process 

requires the federal agency to consult with is any Indian tribe “that attaches religious and cultural 

significance to historic properties that may be affected by an undertaking.”  36 C.F.R. § 

800.2(c)(ii).  The stated purpose for an Indian tribe to consult in the Section 106 process is so 

that the Indian tribe is given “a reasonable opportunity to identify its concerns about historic 

properties, advise on the identification and evaluation of historic properties, including those of 

traditional religious and cultural importance, articulate its views on the undertaking’s effects on 

such properties and participate in the resolution of adverse effects.”  Section 800.2(c)(ii)(2).  

This approach is consistent with the representation that “Section 106 of the NHPA is a ‘stop, 

look, and listen’ provision that requires each federal agency to consider the effects of its 

programs.”  Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 800, 804 (9th Cir. 1999) 

(citing Apache Survival Coalition v. United States, 21 F.3d 895, 906 (9th Cir. 1994)).  

As outlined in 36 C.F.R. § 800.14, the federal agency and other consulting parties in the 

Section 106 process “may negotiate a programmatic agreement to govern the implementation of 

a particular program or the resolution of adverse effects from certain complex project situations 

or multiple undertakings” on historic lands.  The regulations related to the Section 106 process 

that provide for the creation of programmatic agreements also provides the procedure that is to 

be followed if a programmatic agreement is terminated by one of the consulting parties.  See 36 
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C.F.R. § 800.14(b)(2)(iv).  It is also well settled that “Section 106 does not expressly provide 

that private individuals may sue to enforce its provisions.  Nor does the statute specify a remedy 

for violation of this section.”  San Carlos Apache Tribe v. United States, 417 F.3d 1091, 1094 

(9th Cir. 2005).   

Here, because the Undertaking is being conducted upon a property with historical value, 

the project became subject to Section 106 of the NHPA.  Plaintiff was invited to be a consulting 

party in the Section 106 process in accordance with 36 C.F.R. § 800.2, for the purpose of 

identifying its concerns related to the Undertaking on an area that has cultural significance to the 

Tribe—even though the Tribe had no title rights or interest in the land at the heart of the 

Undertaking—the Providence Covelands Archeological District.  The Plaintiff, State Defendants 

and FHWA executed a PA to mitigate the effects of the Undertaking on the historical property 

and to govern the implementation of the Section 106 process.  An impasse occurred and the PA 

was terminated by FHWA after it became evident that Plaintiff sought to acquire title interest in 

the mitigation properties outlined in Stipulation No. 3 of the PA free of “appropriate covenants 

that preserve the property and its cultural resources in perpetuity.”   

Plaintiff claims to bring this action pursuant to the NHPA, which provides no private 

right of action for Plaintiff to seek compliance with Section 106.  See San Carlos Apache Tribe, 

417 F.3d at 1094.  Plaintiff also purports to bring this action pursuant to the APA, however 

Plaintiff fails to identify any final agency decision made in accordance with the APA that would 

presumably provide the basis for judicial review by this Honorable Court.  See 5 U.S.C. § 704 

(The APA provides for judicial review of an “[a]gency action made reviewable by statute and 

final agency action for which there is no other adequate remedy in a court[.]”).  As such, Plaintiff 

fails to set forth a current case or controversy that this Court may adjudicate pursuant to the 
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Declaratory Judgment Act.  See, e.g., Ernst & Young v. Depositors Econ. Prot. Corp., 862 F. 

Supp. 709, 713 (D.R.I. 1994) (“The Declaratory Judgment Act does not in itself confer subject 

matter jurisdiction; it provides a remedy for disputes already having federal jurisdiction.”), aff’d, 

45 F.3d 530 (1st Cir. 1995).  Accordingly, because Plaintiff’s Complaint fails to set forth a 

current controversy over which this Court may exercise jurisdiction, the allegations contained 

therein must be dismissed pursuant to Fed. R. Civ. P. 12(b)(6).  

B. Plaintiff’s Breach of Contract Claim fails to state a claim upon which relief can 
be granted because the express terms of the PA allow for termination at any time 
by any party.  

Count III of Plaintiff’s Complaint alleges that “[t]he PA is a valid enforceable contract 

executed with due and valuable consideration amongst the parties,” and that “[t]he PA has been 

breached by RIDOT.”  Pl.’s Comp. ¶¶ 35, 36, ECF 1.  However, Plaintiff fails to mention that, 

not only does the NHPA not provide a private right of action to enforce the PA, but that the PA 

also contains express clauses that allow the PA to be terminated at any time, by any party. 

The terms of the PA, which are contained in the original 2011 document and 2013 

Amendment thereto, are a series of stipulations.  ECF 1-1, 18-2.  Stipulation No. 7, entitled 

“Dispute Resolution,” provides that “[s]hould any signatory to this PA object at any time during 

the term of this PA to any actions proposed or the manner in which the terms of the PA are 

implemented, FHWA shall consult with such party to resolve the objection.”  ECF 1-1.  If such 

objection cannot be resolved through consultation, Stipulation No. 7 outlines the procedure to be 

followed by the parties to remedy the dispute.  Id.    

Stipulation No. 8, entitled “Amendments and Non-Compliance,” provides that “[if] the 

signatories cannot agree to appropriate terms to amend the PA, any signatory may terminate the 

PA in accordance with Stipulation No. 9[.]”  Id.  Stipulation No. 9, entitled “Right to Terminate,” 

expressly provides that:  
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“Any signatory to this PA may terminate for cause by providing 
thirty (30) days written notice to the other parties, provided that the 
parties will consult during the period before termination to seek 
agreement on amendments or other action that would avoid 
termination.  The Council may be asked by any signatory to the PA 
to review the terms of the PA and its implementation by the 
FHWA.  If the Council determines that the terms of the PA are not 
being carried out, the PA will be terminated.  If the PA is 
terminated for any reason, the FHWA shall comply with subpart B 
of 36 CFR § 800 (800.3-800.13).”  ECF 1-1.  

These terms, which were agreed to by the signatories to the PA, are in accordance with 36 C.F.R. 

§ 800.6(c)(8), which provides, in relevant part, that when a signatory determines that the terms of 

the agreement cannot be implemented, “the signatories shall consult to seek amendment of the 

agreement.  If the agreement is not amended, any signatory may terminate it.”  As such, the 

express language of the PA allows it to be terminated by any party, at any time—a provision that 

was agreed to by all the parties, including Plaintiff.   

Here, FHWA terminated the Section 106 consultation process, resulting in the PA being 

terminated in accordance with its express terms.  ECF 1-4.  In requesting that this Court enforce 

the PA “according to its terms,” Plaintiff has failed to mention that the express terms of the PA 

allow it to be terminated at any time, by any party.  Pl.’s Comp. ¶ 37, ECF 1.  Furthermore, this 

provision—and the entire PA itself—are the product of the Section 106 process, and fall under 

the ambit of the NHPA. ECF 1-1.  As the NHPA provides no private right of action for Plaintiff 

to challenge the Section 106 process, Plaintiff similarly has no private right of action at this time 

to challenge the PA that was terminated in accordance with its terms.  Accordingly, the 

allegations contained in Count III of Plaintiff’s Complaint should be dismissed in accordance 

with Fed. R. Civ. P. 12(b)(6), as they fail to state a claim upon which relief can be granted.      
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C. Plaintiff’s claims for injunctive relief should be dismissed as Plaintiff has not 
shown a clear entitlement to injunctive relief. 

On May 3, 2017, this Court issued an order denying Plaintiff’s motion for a temporary 

restraining order.  See Text Order, May 3, 2017.  To the extent that the Complaint—entitled 

Plaintiff’s Complaint for Declaratory and Injunctive Relief—continues to state a claim for 

injunctive relief, the State Defendants assert that such claims should be summarily dismissed.  

Plaintiff has not met the requisite standard of showing a clear entitlement to the extraordinary 

remedy of injunctive relief. 

It is well settled that, as the party moving for a temporary restraining order or a 

preliminary injunction, Plaintiff bears the burden to demonstrate: “(1) the potential for 

immediate, irreparable injury; (2) the likelihood of success on the merits of the case; (3) the 

relevant balance of hardships if the injunction does not issue; and (4) the effect on the public 

interest of a grant or denial of the motion.” 2  Lyons v. Wall, 431 F. Supp. 2d 245, 246 (D.R.I. 

2006) (citing Narragansett Indian Tribe v. Guilbert, 934 F.2d 4, 5 (1st Cir. 1991)).  Importantly, 

“[a] failure to demonstrate one of the requirements necessitates a denial of the motion for 

preliminary injunctive relief.”  Id.  This is due to the fact that injunctive relief is an extraordinary 

remedy—the right to relief must be clear and unequivocal.  Greater Yellowstone Coalition v. 

Flowers, 321 F.3d 1250, 1256 (10th Cir. 2003) (citing Kan. Health Care Ass’n, Inc. v. Kan. 

Dep’t of Social & Rehab. Servs., 31 F.3d 1536, 1543 (10th Cir. 1994)); see also Winter v. Nat. 

Res. Def. Council, Inc., 555 U.S. 7, 24 (2008) (“A preliminary injunction is an extraordinary 

remedy never awarded as of right.”) (citing Munaf v. Geren, 553 U.S. 674, 689-90 (2008)).  

                                                 
2  Traditional equity doctrines provide that the standard for issuing a temporary restraining order 
is the same as for a preliminary injunction.  Bourgoin v. Sebelius, 928 F. Supp. 2d 258, 267 (D. 
Me. 2013). 
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It is clear from the face of the Complaint that Plaintiff has not met this burden.  Plaintiff 

has not alleged a single fact that indicates the potential for immediate, irreparable injury.  Rather, 

the Complaint merely alleges that “Plaintiff has and will continue to suffer irreparable harm 

absent an injuncthe [sic] transfer of the Tribal Historic Properties to NITHPO/Tribe.” Pl.’s 

Comp. ¶ 32, ECF 1-1.   This statement is speculative at best, does not suggest more than a 

possibility of harm at some unknown point in the future, and fails to identify what hardship will 

ensue if injunctive relief does not issue. See Winter, 555 U.S. at 22 (“Issuing a preliminary 

injunction based only on a possibility of irreparable harm is inconsistent with our 

characterization of injunctive relief as an extraordinary remedy that may only be awarded upon a 

clear showing that the plaintiff is entitled to such relief.”) (citing Mazurek v. Armstrong, 520 

U.S. 968, 972 (1997) (per curiam)).   

Nor can Plaintiff demonstrate a likelihood of success on the merits of this case.  As set 

forth supra, Plaintiff is precluded from pursuing a private right of action pursuant to NHPA, and 

the express terms of the document at issue—the PA—provide for termination at will, by any 

party, at any time.  Thus, Plaintiff has not demonstrated a likelihood of success on the underlying 

merits of its claims, and has not met its burden of showing a clear entitlement to injunctive relief.  

Accordingly, the State Defendants respectfully requests that this Court deny Plaintiff’s request 

for injunctive relief and dismiss the Complaint. 

VI. CONCLUSION  

Based on the foregoing, the State Defendants respectfully request that this Honorable 

Court grant the State Defendants’ Motion to Dismiss in accordance with Fed. R. Civ. P. 12(b)(6).    
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      STATE OF RHODE ISLAND  
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