
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

PUBLIC SERVICE COMPANY OF
NEW MEXICO, a New Mexico corporation,

Plaintiff,

v. No. 1:15-cv-00501-JAP-CG

APPROXIMATELY 15.49 ACRES OF LAND
in McKinley County, New Mexico;
UNITED STATES OF AMERICA, et al.;

Defendants.

MOTION TO CONFIRM STATUS OF COURT’S STAY ORDER

Plaintiff Public Service Company of New Mexico (“PNM”), by and through its attorneys

of record, Miller Stratvert P.A. (Kirk R. Allen), hereby moves the Court for an Order confirming

that the Court’s March 2, 2016 Order (“March 2 Order”) staying all claims in this case pending

resolution of the interlocutory appeal remains in effect while PNM seeks review by certiorari of

the Tenth Circuit Court of Appeal’s May 26, 2017 Judgment in the United States Supreme Court.

In the alternative, PNM requests that the Court extend its March 2 Order pending denial of

PNM’s petition, or the outcome of certiorari review, by the United States Supreme Court.  The

Court should grant this motion for the reasons set forth below.

Procedural Background

1. On May 26, 2017, the Tenth Circuit Court of Appeals issued its opinion and

judgment, affirming this Court’s dismissal of the condemnation action brought by PNM against

Defendant, two allotments in which the Navajo Nation holds a small fractional interest (“Two

Allotments”).

2. On July 7, 2017, PNM filed a Petition for Rehearing En Banc in the Tenth Circuit.
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3. On July 21, 2017, the Tenth Circuit denied PNM’s Petition for Rehearing En

Banc.

4. On July 31, 2017, the Tenth Circuit issued a mandate returning the case to this

Court’s jurisdiction.

5. PNM intends to file a Petition for Writ of Certiorari with the Supreme Court of

the United States, seeking review of the Tenth Circuit’s May 26, 2017 decision.

6. PNM’s  Petition  for  Writ  of  Certiorari  will  present  one  or  more  of  the  questions

that this Court certified for interlocutory appeal:

Question I. Does 25 U.S.C. § 357 authorize a condemnation action
against a parcel of allotted land in which the United States holds fee title
in trust for an Indian tribe, which has a fractional beneficial interest in the
parcel?

Question II. Is an Indian tribe that holds a fractional beneficial interest in
a parcel of allotted land a required party to a condemnation action brought
under 25 U.S.C. § 357?

Question III. Does an Indian tribe that holds a fractional beneficial
interest in a parcel of allotted land have sovereign immunity against a
condemnation action brought under 25 U.S.C. § 357?

Question IV. If an Indian tribe that holds a fractional beneficial interest in
a parcel of allotted land has sovereign immunity against, and cannot be
joined in, a condemnation action brought under 25 U.S.C. § 357, can a
condemnation action proceed in the absence of the Indian tribe?

Discussion

The March 2 Order denied in part and granted in part PNM’s motion for reconsideration

of the Court’s December 1, 2015 Memorandum Opinion and the Order of Dismissal Without

Prejudice (Doc. 101) of PNM’s condemnation claims against the Two Allotments.  The Court

(1) denied PNM’s request to set aside the dismissal; (2) denied PNM’s request to sever PNM’s
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claims as to the Two Allotments; and (3) granted PNM’s request to certify for interlocutory

appeal the dismissal of the Two Allotments.  March 2 Order.

The  March  2  Order  also  stayed  all  claims  in  this  case  pending  resolution  of  the

interlocutory appeal.  PNM’s Petition for Writ of Certiorari with the United States Supreme

Court is occasioned by, and a continuation of, the interlocutory appeal process.  PNM seeks

confirmation by the Court that its stay will remain in effect until the interlocutory appeal,

including any review of the outcome of the interlocutory appeal in the United States Supreme

Court, is completed.

If the Court intended the stay to be strictly limited to PNM’s appeal to the Tenth Circuit

Court of Appeals, PNM hereby requests that the Court extend the stay to the conclusion of the

denial of PNM’s petition, or the conclusion of any review by certiorari in the United States

Supreme Court.  The Court’s rationale for the original stay remains applicable as PNM proceeds

through the appellate process.

When granting interlocutory appeal, the Court noted that the appeal will promote judicial

economy and will help determine questions of law vital to PNM’s authority to condemn property

in Indian country.  March 2 Order at p. 5.  In addition, an interlocutory appeal would materially

advance the ultimate termination of this case.  March 2 Order at p. 33.  The Court concluded that,

if it denied interlocutory appeal, PNM would have to condemn three other allotments.  Following

the conclusion of that condemnation action, if PNM successfully appealed the March 2 Order,

PNM would have to repeat the condemnation process for the Two Allotments.  March 2 Order at

p. 33.  On the other hand, if PNM lost the appeal, it may have to change the location of its

transmission  line  to  bypass  the  Two  Allotments.   March  2  Order  at  p.  33.   Thus,  it  is  more

efficient to stay the matter and allow appeal at this time.  March 2 Order at p. 33.
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PNM is moving forward with the next and final step in the interlocutory appeal process

by  seeking  a  writ  of  certiorari  and  review by  the  United  States  Supreme Court.   The  stay  will

continue to promote judicial economy by avoiding potential multiple condemnation actions.

Moreover, should the stay now be lifted, PNM may be forced to reroute its transmission line, an

extreme and potentially unnecessary action if the United States Supreme Court ultimately

reverses the Tenth Circuit’s decision.

Counsel for PNM requested the parties’ positions on this Motion and has been advised

that the United States takes no position on this Motion, the Navajo Nation takes no position on

this Motion, and the Individual Allottees oppose this Motion.

WHEREFORE, PNM respectfully requests that the Court stay entry of the judgment in

this case pending the final disposition of this case by the United States Supreme Court.

Respectfully submitted,

MILLER STRATVERT P.A.

By  /s/ Kirk R. Allen
 KIRK R. ALLEN
 Attorneys for PNM
 Post Office Box 25687
 Albuquerque, NM 87125
 Phone: (505) 842-1950 / Fax: (505) 243-4408
 Email: kallen@mstlaw.com
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I hereby certify that on the 3rd day of August, 2017, I filed the foregoing electronically through
the CM/ECF system, which caused all case participants registered as CM/ECF users to be served
by the CM/ECF system, as more fully reflected on the Notice of Electronic Filing.

I further certify that on the 3rd day of August, 2017, I mailed a copy of the foregoing via first-
class U.S. Mail, postage prepaid, to the following parties:

Linda C. Williams, Pro Se
P.O. Box 835
Church Rock, NM 87311-0835

Vern Charleston, Pro Se
1107A N. Auburn Ave.
Farmington, NM 87041-5721

/s/ Kirk R. Allen
Kirk R. Allen
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