
UNITED STATES COURT FOR
THE DISTRICT OF MONTANA

JERRY O'NEIL, individually and as )
President of Montanans for Multiple Use, )
on behalf of himself, and the Members of )
MONTANANS FOR MULTIPLE USE, )
and CHERYL LITTLE DOG, )

)
)
)
)
)
)
)
)
)
)
)
)
)

----------------------------)

Plaintiffs,
vs.

TYLER P. GILMAN, Clerk of the
U.S. DISTRICT COURT FOR THE
DISTRICT OF MONTANA, in his
official capacity, and the
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA,
in its administrative capacity,

Defendants.

Cause No. CV-16-84-GF-
BJ\1I\1-JT J

PLAINTIFFS' BRIEF IN
OPPOSITION TO
DEFENDANT'S

MOTION TO DISMISS

1. Plaintiffs allege seven facts in their complaint that Defendants do not

dispute. These seven facts are:

a. MFMU needs the ability to petition before the federal court system to
exert the First and Fourteenth Amendment rights of its members to
petition for redress of grievances. [This was evidenced by the board
resolution of the board members of Montanans for Multiple Use,
Exhibit F, accompanying and filed with the complaint and will be
further established by testimony at trial.]

b. Montanans for Multiple Use "though a corporation, it is directly
engaged in those activities, claimed to be constitutionally protected,
which the statute [Local Rule 83.1(b)] would curtail. [This was
evidenced by the board resolution of the board members of
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Montanans for Multiple Use, Exhibit F, accompanying and filed with
the complaint and will be further established by testimony at trial.]

c. In order to protect the interests of their members, and to be at the
settlement table, MFMU needs a financially reasonable method to file,
and to intervene in, lawsuits involving the management of our state
and federal forests. [This was evidenced by the board resolution of
the board members of Montanans for Multiple Use, Exhibit F,
accompanying and filed with the complaint and will be further
established by testimony at trial.]

d. It is essential that MFMU be allowed to exercise their First
Amendment right to petition for redress of grievances. [This was
evidenced by the board resolution of the board members of
Montanans for Multiple Use, Exhibit F, accompanying and filed with
the complaint and will be further established by testimony at trial.]

e. Montanans for Multiple Use needs to be allowed to use the services of
O'Neil to exercise their First Amendment rights. [This was evidenced
by the board resolution of the board members of Montanans for
Multiple Use, Exhibit F, accompanying and filed with the complaint
and will be further established by testimony at trial.]

f. In order to have any effect whatsoever in their petitions for redress of
their grievances, it is essential that MFMU be allowed to appear in
court with the representation of Jerry O'Neil or other similarly
qualified representative who is willing to represent them for an
affordable price - or for free. [TIns was evidenced by the board
resolution of the board members of Montanans for Multiple Use,
Exhibit F, accompanying and filed with the complaint and will be
further established by testimony at trial.]

g. After an extensive search, the only and best council she [Cheryl Little
Dog] has been able to find is 0'Neil. It is essential to Cheryl Little
Dog that she be allowed the counsel of O'Neil for the defense of her
case in the federal court system. [This will be evidenced by the
testimony of Cheryl Little Dog as shown by her Affidavit in Support
of Motion for Stay in cause number CR 16-09-GF-BMM, which
evidences over 55 unsuccessful contacts in her search for a state
licensed attorney to represent her; and her federal defender who was
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ordered by the Court to represent her [after his office informed her
more than once that they had a conflict of interest and sent her away]
and who has failed to file the motion for acquittal requested by Ms.
Little Dog.

2. According to Sternhagen v. Dow Co., 711 F. Supp. 1027 - Dist.

Court, D. Montana 1989,

A motion to dismiss brought pursuant to Fed.R.Civ.P. 12(b)(6) admits
the well-pleaded material allegations of the complaint but denies their legal
sufficiency. Hospital Building Co. v. Trustees of Rex Hospital, 425 U.S.
738, 96 S.Ct. 1848,48 L.Ed.2d 338 (1976). Consequently, a Rule 12(b)(6)
motion shall not be granted unless it appears to a certainty the plaintiff is
entitled to no relief under any state of facts which could be proved in support
of the claim. Haines v. Kerner, 404 U.S. 519, 92 S.Ct. 594,30 L.Ed.2d 652
(1972). Restated, dismissal pursuant to Rule 12(b)(6) is improper where the
material allegations of plaintiffs complaint, viewed in their most favorable
light, are legally sufficient to establish a claim. See, Paolini v. Channel
Home Centers, 668 F.2d 721 (3rd Cir. 1981). - - -

3. Under the more recent standards, as explained in Starr v. Baca, 652 F.

3d 1202 - Court of Appeals, (9th Circuit 2011):

Plaintiffs' allegations must contain sufficient allegations of underlying
facts to give fair notice and to enable the opposing party to defend
itself effectively. Second, the factual allegations that are taken as true
must plausibly suggest an entitlement to relief, such that it is not
unfair to require the opposing party to be subjected to the expense of
discovery and continued litigation.

Plaintiffs' allegations contain enough such allegations that our complaint should

not be dismissed.

4. Defendants argue that Local Rule 83.1(b) does not involve the

impairment of a fundamental right because there is no fundamental right to practice
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law. They also argue that the Ninth Circuit found that the local rule requiring

admission to the California bar amply satisfied the requirement of a rational basis

classification. But Defendants are misstating the facts plead in the complaint.

Montanans for Multiple Use' right to petition before the federal court system to

exert the First and Fourteenth Amendment rights of its members to petition for

redress of grievances is a fundamental right involving their freedom of speech

and association; not a "commercial" right of speech and association. [See

NAACP v. Button, 371 U.S. 415 (1963)]. "The Court will not permit

encroachments upon this liberty, whether direct or indirect, unless required by

clear and compelling governmental interests 'of the highest order. '" Wisconsin v.

Yoder, 406 U.S. 205.

5. This Court is titled the "United States District Court for the District of

Montana." It is NOT titled the "United States Court for Montana." Besides being

the United States Court for Montana, it is also the United States Court for the

Blackfeet Nation and six other Indian nations.

6. While it might be rational to require someone to be licensed to

practice in a (lower?) court in the same district as the U.S. District Court for the

District of Montana, it can be perceived as an insult to the Blackfeet Tribe to infer

that their advocates are not as good as Montana's advocates. Of course Petitioners
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will grant that there are advocates of varying skills practicing before the various

courts.

7. Petitioners can think of at least 3 ways the Court could grant our

petition and thus not encroach on our fundamental rights:

a. Direct the authorities who administer the bar examination taken for

the state license, to give the examination to tribally licensed advocates

in the same manner and for the same price and use the same pass

scores. Then accept those who pass the bar examination to practice

before the federal courts;

b. Allow tribally licensed attorneys to practice before the federal district

courts on the same basis as state licensed attorneys are currently

allowed to practice before these courts; or

c. Since there are no federal statutory nor Constitutional requirements

for bar admission to practice before any federal District Court, the

Court could allow anybody, subject to good behavior, to represent

others before the federal courts.

8. When they desire, the Montana Supreme Court admits whom they

want to admit to practice law in Montana, whether they have graduated from a law

school accredited by the American Bar Association or not. This is evidenced by

the petitions and orders In Re: Peter M Tomaryn and In Re: Deborah DePietro.

Jerry O'Neil, et al., v. Tyler P. Gilman, et al. CV-16-84-GF-BMM-JTJ
PLAINTIFFS' BRIEF IN OPPOSITION TO DEFENDANTS' MOTION TO DISMISS Page 5

Case 4:16-cv-00084-BMM   Document 14   Filed 12/05/16   Page 5 of 12



Mr. Tomaryn was allowed to take the Montana bar examination without having

graduated from an ABA accredited lawschool and Ms. DePietro was admitted to

practice law in Montana without having to take the Montana bar examination.

Both cases are numbered PR 06-0422 and are found at:

https://supremecourtdockeLmLgov/search/case?case=J 0932 The order allowing Ms. DePietro to

practice in Montana is also included in the court files, document 1-1, at page 32.

9. The ABA is an association of market participants who advance anti-

competitive policies with their requirements for lawschools and attorneys.

a. "Limits on state-action immunity are more essential when the State
seeks to delegate its regulatory power to active market participants,
for established ethical standards may blend with private
anticompetitive motives in a way difficult even for market participants
to discern. - - - (,The risk that private regulation of market entry,
prices, or output may be designed to confer monopoly profits on
members of an industry at the expense of the consuming public has
been the central concern of ... our antitrust jurisprudence') - -." North
Carolina State Board of Dental Examiners v. Federal Trade
Commission, 135 S.Ct. 1101 at 1111 (2015)

b. "The lesson is clear: Midcal's [California Retail Liquor Dealers
Assn. v. Midcal Aluminum, Inc., 445 U.S. 97, 100 S.Ct. 937 (1980)]
active supervision test is an essential prerequisite of Parker immunity
for any nonsovereign entity - public or private - controlled by
active market participants.

10. The ABA and the Montana legal establishment are political syndicates

that advance progressive policies and solicit input into these policies within their

own ranks - not routinely from the general public. According to the Montana

Lawyer:
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On October 26,2016, the Supreme Court of the State of Montana in Cause

No. AF 09-0688 ordered public comment on suggested new paragraph (g) to

Rule 8.4 of the Montana Rules of Professional Conduct that would "provide

that it is professional misconduct for a lawyer to:

engage in conduct that the lawyer knows or reasonably
should know is harassment or discrimination on the basis
of race, sex, religion, national origin, ethnicity, disability,
age, sexual orientation, gender identity, marital status or
socioeconomic status in conduct related to the practice of
law. This paragraph does not limit the ability of a lawyer
to accept, decline or withdraw from a representation in
accordance with Rule 1.16. This paragraph does not
preclude legitimate advice or advocacy consistent with
these Rules.

IT IS ORDERED that the Court will accept public
comment on the above proposed new Rule 8.4(g) of the
Montana Rules of Professional Conduct. Comments must be
filed in writing with the Clerk of this Court on or before
December 9, 2016.

This Order shall be published on the Montana Supreme Court
website, and the State Bar of Montana is asked to publish notice of
this Order on its website and in the next available issue of the
Montana Lawyer.

The Clerk is directed to provide copies of this Order to the
Montana State Law Library, the State Bar of Montana, and the Chair
of the State Bar's Ethics Committee.

Dated this 26th day of October, 2016.
For the Court,
ISI MIKE McGRATH

[Is there some reason the Clerk was not directed to send out a press release
to the general public with a copy of this order?]

11. This year the American Bar Association implemented new rules that

mandate "diversity" in ABA sponsored Continuing Legal Education programs.
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The ABA expects all CLE programs sponsored or co-sponsored by the
ABA to meet the aspirations of Goal III by having the faculty include
members of diverse groups as defined by Goal III (race, ethnicity,
gender, sexual orientation, gender identity, and disability). This policy
applies to individual CLE programs whose faculty consists of three or
more panel participants, including the moderator. Individual programs
with faculty of three or four panel participants, including the
moderator, will require at least 1 diverse member; individual
programs with faculty of five to eight panel participants, including the
moderator, will require at least 2 diverse members; and individual
programs with faculty of nine or more panel participants, including
the moderator, will require at least 3 diverse members. The ABA will
not sponsor, co-sponsor, or seek CLE accreditation for any program
failing to comply with this policy unless an exception or appeal is
granted. The ABA implementation date for the new Diversity &
Inclusion CLE Policy shall be March 1, 2017.

12. The Montana Supreme Court Board of Bar Examiners is composed

exclusively of active market participants. The seven members of the board are all

state licensed attorneys who we expect have graduated from ABA accredited law

schools.

13. The Board of Trustees of the State Bar of Montana is composed

exclusively of active market participants. The sixteen members of the board are all

state licensed attorneys who we expect have graduated from ABA accredited law

schools.

14. The Local Rules Committee of the U.S. District Court for the District

of Montana are all either ex officio members who are judges, clerks or law clerks,

or state licensed attorneys who, we expect, have graduated from ABA accredited

law schools.
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15. In Defendants' Brief in Support of Motion to Dismiss, Defendants

allege that Plaintiffs must exhaust their remedies before coming before this Court.

It doesn't make sense for Plaintiffs to expect associations made up exclusively of

market participants who protect themselves from competition to give us relief.

Instead we have appealed to the Montana Legislature. We have also precipitated

the order in which the Montana Supreme Court disband their Commission on the

Unauthorized Practice of Law and now allows the public to discuss the statutes,

laws and their legal matters with one another without such speech any longer being

characterized as the "unauthorized practice oflaw." [See Exhibit E of the Court's

file at page 35.]

16. Plaintiff Jerry O'Neil has made significant efforts to expand the

provision of legal services to the general public:

a. Montana 57th Legislative Session - 2001:

1. Senate Bill No. 109 - A bill for an act entitled: "An act
submitting to the qualified electors of Montana an amendment
to Article VII, Section 2, of the Montana Constitution to
reestablish the principle of separation of powers between the
three branches of government and to give the citizens of
Montana more effective control over the state judiciary by
authorizing the Legislature to make rules governing court
procedures and the practice of law and taking that authority
away from the Supreme Court."

11. Senate Bill No. 222 - A bill for an act entitled: "An act
submitting to the qualified electors of Montana an amendment
to Article II, Section 24, of the Montana Constitution to provide
that a person tried for a crime has the right to argue to the jury
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the applicability, intent, and merit of the offense charged and
the appropriateness of any potential sentence."

b. Montana 58th Legislative Session - 2003:

1. Senate Bill No. 58 - A bill for an act entitled: "An act revising
procedures relating to the unauthorized practice of law;
providing a criminal penalty for the unauthorized practice of
law; and amending Section 37-61-210, MCA."

ii. Senate Bill No. 156 - A bill for an act entitled: "an act
submitting to the qualified electors of Montana an amendment
to Article VII, Section 2, of the Montana Constitution providing
better access to our Montana legal system by prohibiting
unreasonable discrimination against providers of legal services
in the State of Montana."

c. Montana 59th Legislative Session - 2005:

1. Senate Bill No. 474 - A bill for an act entitled: "An act
submitting to the qualified electors of Montana an amendment
to Article VII, Section 2, of the Montana Constitution to
provide that the Legislature and not the Supreme Court shall
govern admission to the practice of law; and providing an
immediate effective date."

ii. Senate Bill No. 475 - A bill for an act entitled: "An act revising
the penalty for practicing law without a license; providing that,
except in cases involving fraud, no penalty other than contempt
of court may be imposed on a person providing advice in the
course of the person's profession or occupation; amending
section 37-61-210, MCA; and providing an immediate effective
date. "

111. Senate Bill No. 476 - A bill for an act entitled: "An act
providing that a person does not engage in the practice of law
by preparing written separation agreements or family law
mediation agreements; and amending Section 37-61-201."

d. Montana 60th Legislative Session - 2007:
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1. Senate Bill No. 476 - A bill for an act entitled: "An act making
unauthorized practice before a court a criminal offense and
providing penalties; and amending Section 37-61-210 MCA."

ii. Senate Joint Resolution No.8 - A Joint Resolution of the Senate
and the House of Representatives of the State of Montana
urging the Montana Supreme Court to allow any person who
graduates from any law school to take the state bar admission
examination and, upon successful completion of the
examination, be admitted to the practice of law in the state.

111. Senate Joint Resolution No. 14 - A Joint Resolution of the
Senate and the House of Representatives of the State of
Montana requesting an interim study on the requirement of
candidates for the Montana Supreme Court to be a graduate of a
law school accredited by the American Bar Association.

17. Therefore Plaintiffs respectfully request the Court to deny

Defendants' Motion to Dismiss this case.

Respectfully submitted this 5th day of December, 2016.

Columbia Falls, Montana 59912
406-250-2503
oneil@centurytel.net
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CERTIFICATE OF COMPLIANCE

Pursuant to Local Rule 7.l(d)(2)(E), the attached brief is proportionally
~c~3

spaced, has a typeface of 14 points and containywords.

DATED this 5th day of December, 2016.

CERTIFICATE OF SERVICE

I hereby certify that on the 5th day of December, 2016, a copy of the
foregoing document was served on the following person by the following means.

CMlECF Clerk of Court
Victoria Francis, Assistant U.S. Attorney

E-Mail Cheryl Little Dog, Plaintiff
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