
STATE OF WISCONSIN 

COURT OF APPEALS  

DISTRICT IV 
___________ 

Case Nos. 2015AP1632 & 2015AP1844 

 
Wingra Redi-Mix, Inc. d/b/a Wingra Stone Company, 
 

Petitioner-Respondent-Cross Appellant,
 

v. 
 
State Historical Society of Wisconsin, 
 

Respondent-Appellant-Cross Respondent,

Ho-Chunk Nation, 
 

Intervenor-Co-Appellant-Cross Respondent.
 

 

 

 
APPEAL FROM DANE COUNTY CIRCUIT COURT 

CASE NO. 2014CV2262, ORDER DATED MAY 7, 2015, 
THE HONORABLE JOHN C. ALBERT, PRESIDING 

 
COMBINED BRIEF OF  

RESPONDENT AND CROSS APPELLANT 

 
 
 
 

John H. Zawadsky 
Bryan K. Nowicki 
Brittany Lopez Naleid 
Reinhart Boerner Van Deuren s.c. 
22 East Mifflin Street, Suite 600 
Madison, WI 53703 
Attorneys for Petitioner-Respondent-Cross 
Appellant Wingra Redi-Mix, Inc. d/b/a 
Wingra Stone Company 
 

RECEIVED
12-02-2015
CLERK OF COURT OF APPEALS
OF WISCONSIN



 i 

TABLE OF CONTENTS 

Page 

INTRODUCTION .................................................................................................... 1 

STATEMENT ON ORAL ARGUMENT AND PUBLICATION .......................... 2 

ISSUES PRESENTED ............................................................................................. 2 

STATEMENT OF THE CASE ................................................................................ 3 

I. STATEMENT OF FACTS AND PROCEDURAL 
HISTORY. .......................................................................................... 3 

A. The Cataloged Burial Site at Issue:  the Ward Mound 
Group. ...................................................................................... 3 

B. Wingra Applies for a Permit to Disturb the WMG. ................ 4 

1. Testimony and Evidence Presented at DHA 
Hearing. ........................................................................ 4 

a) Wingra's Witnesses Testify in Support of 
Issuing the Permit to Disturb. ........................... 4 

b) The Opposition's Witnesses Testify as to 
Effigy Mounds Generally. ................................ 7 

2. DHA's Decision Denying Wingra's Request for 
a Permit to Disturb. .................................................... 11 

3. DHA Finds that Wingra Did Not Show Any 
Public Interest Supporting its Request for a 
Permit to Disturb the WMG. ...................................... 11 

II. DISPOSITION OF THE PETITION FOR REVIEW. ..................... 11 

STANDARD OF REVIEW .................................................................................... 12 

ARGUMENT ......................................................................................................... 15 

I. DHA INCORRECTLY APPLIED THE STATUTORY TEST 
IN WISCONSIN STATUTES SECTION 157.70(5)(C)2. .............. 15 



 ii 

A. The Statute Requires that the Public Interest be Given 
a Priority. ............................................................................... 15 

B. In the Alternative, DHA Failed to Correctly Apply the 
Statute Because DHA Did Not, But Was Required by 
the Statute to Weigh the Public Interest as Part of its 
Determination. ....................................................................... 20 

II. THE CIRCUIT COURT WAS WITHIN ITS AUTHORITY 
TO REMAND THE MATTER WITH INSTRUCTIONS TO 
REOPEN DISCOVERY AND CONSIDER ADDITIONAL 
EVIDENCE. ..................................................................................... 21 

CONCLUSION ...................................................................................................... 23 

FORM AND LENGTH CERTIFICATION ........................................................... 24 

CERTIFICATION OF ELECTRONIC BRIEF ..................................................... 25 



 iii 

TABLE OF AUTHORITIES 
 

Cases 

Clintonville Transfer Line v. Pub. Serv. Comm'n, 
248 Wis. 59, 21 N.W.2d 5 (1945) ........................................................... 20 

Kelley Co., v. Marquardt, 
172 Wis. 2d 234, 493 N.W.2d 68 (1992) ................................................ 14 

Plevin v. Dep't of Transp., 
2003 WI App 211, 267 Wis. 2d 281, 671 N.W.2d 355 ........................... 13 

Sea View Estates Beach Club, Inc. v. State Dep't of Nat. Res., 
223 Wis. 2d 138, 588 N.W.2d 667 (Ct. App. 1998) ............................... 13 

State ex rel. Kalal v. Circuit Court for Dane Cty., 
2004 WI 58, 271 Wis. 2d 633, 681 N.W.2d 110 ......................... 16, 17, 18 

State v. Pettit, 
171 Wis. 2d 627, 492 N.W.2d 633 (Ct. App. 1992) ............................... 18 

Tannler v. Wis. Dep't of Health & Soc. Servs., 
211 Wis. 2d 179, 564 N.W.2d 735 (1997) .............................................. 13 

Statutes 

Wis. Stat. § 15.103(1) .................................................................................. 14 
Wis. Stat. § 157.70 .......................................................... 1, 2, 3, 8, 12, 14, 16 
Wis. Stat. § 157.70(2)(e) ............................................................................... 4 
Wis. Stat. § 157.70(5) .............................................................................. 4, 15 
Wis. Stat. § 157.70(5)(c)2 ............................. 2, 13, 15, 16, 19, 20, 21, 22, 23 
Wis. Stat. § 157.70(5)(c)2.f ......................................................................... 18 
Wis. Stat. § 227.52 ............................................................................ 1, 12, 13 
Wis. Stat. § 227.57(4) ...................................................................... 21, 22, 23 
Wis. Stat. § 227.57(5) .................................................................................. 13 
Wis. Stat. § 301.035 .................................................................................... 14 
 



 1 

INTRODUCTION 

This matter is before the Court pursuant to Wisconsin Statutes 

section 227.52, which permits judicial review of agency decisions such as the 

Decision of the Division of Hearings and Appeals ("DHA") at issue, which denied 

Wingra Redi-Mix, Inc. d/b/a Wingra Stone Company's ("Wingra") request for a 

permit to disturb a cataloged burial ground, the Ward Mound Group.  As the State 

Historical Society noted in its introduction, Wisconsin has codified its burial site 

preservation law in Wisconsin Statutes section 157.70.  Rather than blindly protect 

burial sites at all costs, however, this statute balances the interests of the 

landowners that own the private land which may contain a burial site with those 

claiming an interest in the same burial site.  As such, DHA was required to follow 

the statutory balancing test set forth in Wisconsin Statutes section 157.70 when 

making a determination on Wingra's permit to disturb.  DHA, however, 

erroneously applied the test by—among other errors to be addressed in Wingra's 

Cross-Appellant Brief—failing to properly consider the public interest.  The 

circuit court agreed that DHA improperly applied the test as it relates to the public 

interest.   

Wingra requests that this Court find, as the circuit court found, that DHA 

improperly applied the test in making a determination on Wingra's permit to 

disturb and enter an order modifying DHA's determination or remanding for 

further proceedings.   
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STATEMENT ON ORAL ARGUMENT AND PUBLICATION 

Wingra requests that this case be submitted with oral arguments given the 

complexities of the applicable regulations and statutes, and the differing 

treatments afforded them by the agency and the circuit court. 

Because this appeal raises important issues of first impression relating to 

the interpretation of Wisconsin Statutes section 157.70 and is of substantial and 

continuing public interest, Wingra requests publication of this Court's decision. 

ISSUES PRESENTED 

1. Issue:  Did DHA incorrectly apply the statutory test in Wisconsin Statutes 

section 157.70(5)(c)2 by failing to give the public interest the requisite 

priority? 

Answered by the Circuit Court:  Yes. 

2. Issue:  Did DHA incorrectly apply the statutory test in Wisconsin Statutes 

section 157.70(5)(c)2 by failing to weigh the public interest as part of its 

determination? 

Answered by the Circuit Court:  Yes. 

3. Issue:  Did the circuit court act within its authority in remanding the matter 

back to DHA with an order to reopen the record with regard to all issues? 

Answered by the Circuit Court:  Yes. 
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STATEMENT OF THE CASE 

I. STATEMENT OF FACTS AND PROCEDURAL HISTORY. 

A. The Cataloged Burial Site at Issue:  the Ward Mound Group. 

Wingra owns and operates a quarry in the town of Blooming Grove in Dane 

County, Wisconsin (the "Kampmeier Quarry").  (R.19:1803.)  Remnants of effigy 

mounds known as the Ward Mound Group (the "WMG"), which include a bird-

shaped mound and a partial canine-shaped mound, are located on the Kampmeier 

Quarry property.  (R.19:25.)  On December 17, 1990, the Director of the State 

Historical Society ("SHS") designated the portion of Wingra's property containing 

the WMG as a cataloged burial site pursuant to the provisions of Wisconsin 

Statutes section 157.70.  (R.19:1803.)  Since the designation, Wingra has 

continued Kampmeier Quarry operations around the WMG, but has, pursuant to 

its statutory obligations, left the WMG untouched.  (Id.)  There now exists a 

mesa-like structure in the Kampmeier Quarry which, as of the date of the hearing, 

is approximately 50 feet tall.  (R.19:1609.)  Wingra's President, Robert Shea, 

testified that it is almost impossible for Wingra to mine the materials outside of the 

fence on the mesa or at the base of the Kampmeier Quarry near the mesa.  

(R.19:1612-13.)  The WMG, located on top of the mesa, is inaccessible to the 

public as it is located within an active mine.  (R.19:1807.)  As such, the public 

cannot visit the mesa and any access by authorized personnel must be in 

accordance with mining safety regulations.  (Id.)   
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B. Wingra Applies for a Permit to Disturb the WMG. 

On September 17, 2010, as a result of Wingra's inability to mine materials 

surrounding and in the mesa, Wingra applied for a permit pursuant to Wisconsin 

Statutes section 157.70(5) to disturb the WMG and its five-foot buffer zone.  

(R.19:1803.)  SHS sent a written notice of the application to interested persons on 

the registry established pursuant to Wisconsin Statutes section 157.70(2)(e).  SHS 

received objections from, among others, the Ho-Chunk Nation (the "Ho-Chunk").  

(Id.)  Given the objections, SHS entered an order referring the matter to DHA and 

filed a contested case referral with DHA.  (Id.)  

1. Testimony and Evidence Presented at DHA Hearing. 

DHA held a hearing on Wingra's application for a permit to disturb on 

January 13 and 14, 2014, before Administrative Law Judge Mark F. Kaiser.  The 

parties to the hearing were Wingra, SHS and the Ho-Chunk.  (R.19:1804.)  The 

parties made opening statements, presented and cross-examined witnesses, and, 

following the hearing, submitted post-hearing briefs in lieu of closing statements. 

a) Wingra's Witnesses Testify in Support of Issuing 
the Permit to Disturb. 

Wingra presented the testimony of four witnesses, all of whom provided 

testimony on the benefits of granting the permit to disturb the WMG.1  Wingra's 

first witness, Robert Shea, is the President of Wingra Stone Company.  Mr. Shea 

                                              
1 In addition to the testimony of Wingra's witnesses, Wingra submitted an offer of proof regarding 
whether human remains are present in the WMG.  (R.19:1421-1528.)  Wingra submitted its offer 
of proof to preserve its right to seek review of DHA's prehearing determination that the presence 
or absence of human remains in the WMG was immaterial or irrelevant.  This issue is addressed 
in further detail in Wingra's cross-appellant brief. 
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testified on Wingra's quarrying business and the detrimental effect of the cataloged 

burial site on Wingra's property.  Specifically, Mr. Shea testified to Wingra's 

inability to mine on or near the mesa due to the possibility of harming the 

protected area.  (R.19:1612-13.)  Mr. Shea confirmed that the mesa is inaccessible 

to the public and access is precluded by mine safety and health laws.  (R.19:1614.)  

Mr. Shea provided testimony to the value of the materials under the WMG mesa 

and provided the basis for his value calculations.  (R.19:1617-19.) 

Mr. Shea also testified to the public benefits of the Kampmeier Quarry 

where the WMG is located.  (R.19:1614-17.)  Specifically, Mr. Shea testified that 

the Kampmeier Quarry employs about 50 people, who are dependent on the 

Kampmeier Quarry as it is Wingra's highest producing quarry.  (R.19:1614.)  The 

Kampmeier Quarry became more critical after the resources at another Wingra 

quarry in the Fitchburg/Verona area became exhausted and that quarry was 

reclaimed and redeveloped.  (R.19:1615.)  Mr. Shea testified to the fact that they 

must rely heavily on existing operations given the difficulty in opening new 

quarries.  (Id.)  In addition to the employment benefits the Kampmeier Quarry 

provides, it is well situated to serve projects in the City of Madison and Dane 

County, especially given the significant growth in those areas over the past 

decades, and Mr. Shea elaborated on numerous projects for which the Kampmeier 

Quarry provided the rock.  (R.19:1615-16.)  The Kampmeier Quarry's location 

allows it to reduce transportation costs and provide low bids for city or state 

agency projects.  (R.19:1616-17.)  Sourcing the materials from other quarries 
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farther from the projects would increase the cost to the city and state agencies for 

these projects.  (Id.) 

Wingra's second witness, Dante Fratta, is a professor of geological 

engineering at the University of Wisconsin-Madison, and a civil and 

environmental engineer.  (R.19:1641, 1646.)  Professor Fratta conducted 

ground-penetrating radar ("GPR") and magnetic surveys of the WMG.  

(R.19:1633.)  Professor Fratta's testimony at the hearing was limited, given DHA's 

prehearing determination on the human remains issue and the fact that Professor 

Fratta's work primarily related to the lack of human remains at the WMG.  

However, the testimony that Professor Fratta provided confirmed that GPR 

surveying can be used to detect bones, although it may depend on the size of the 

bones.  (R.19:1647-48.)   

Wingra's third witness, Kevin Meicher, is a licensed commercial appraiser.  

(R.19:1650.)  Mr. Meicher testified as an expert that the highest and best use of the 

Kampmeier Quarry where the WMG is located is continued use as a quarry 

operation.  (R.19:1651.)  Mr. Meicher also testified that the highest and best use of 

the Kampmeier Quarry once quarrying operations have ceased would be 

residential or possibly commercial.  (R.19:1651.)  Finally, Mr. Meicher testified 

that the mesa would have a detrimental effect on the property's future use because 

he could not see a development plan that would incorporate the mesa.  

(R.19:1651.)   

Wingra's final witness, Philip Salkin, is the President of and a Senior 



 7 

Scientist at Archeological Consulting and Services, Inc., a consulting firm that 

addresses cultural resource management, and the Government Affairs Director 

with the Realtors Association.  (R.19:1654.)  Mr. Salkin is also part of a group of 

archeologists who prepared the publication Wisconsin Archeology, and Mr. Salkin 

specifically contributed the chapter on south central and southeastern Wisconsin.  

(R.19:1658.)  Mr. Salkin testified that he is familiar with the WMG site and 

assessed the nature of the site and potential threats to the site.  (R.19:1659.)  

Mr. Salkin further testified that most effigy mounds were built between 700 A.D. 

and 1100/1150 A.D., and that the mounds have different meanings to the people 

who built them.  (R.19:1659-60.)  Mr. Salkin's testimony established the lack of 

relationship between the Ho-Chunk and the WMG.  He testified that the 

Ho-Chunk are not similar in terms of artifacts or in terms of social organization or 

substance to the WMG effigy mound builders; that there was a 400-year hiatus 

between construction of the WMG mounds and the presence of any historic Native 

American people in the area, including the Ho-Chunk; and that there is not a 

relationship between the Ho-Chunk and the Oneota (i.e., the possible builders of 

the WMG).  (R.19:1659-66, 1673.)  In fact, the Ho-Chunk's witness confirmed 

that the Ho-Chunk are not related to the Oneota.  (R.19:1773.)    

b) The Opposition's Witnesses Testify as to Effigy 
Mounds Generally.  

In opposition to Wingra's request for a permit to disturb, SHS presented 

testimony from three witnesses:  Chip Brown, Dr. Leslie Eisenberg and Robert 
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Birmingham.  SHS's evidence focused entirely on effigy mounds in general, as 

opposed to presenting evidence specifically related to the WMG.  In SHS's 

opening statement, counsel stated that its evidence would show that "Wisconsin's 

Indian mounds are the most visible historic legacy of the Native American past of 

this state," and that "[e]ffigy mounds in particular will be shown to constitute a 

unique archeological record that is specific to this part of the world . . . ."  

(R.19:1602.)   This underscores a fundamental misunderstanding as to what 

Wisconsin Statutes section 157.70 is intended to protect.  Contrary to the clear 

language of the statute, SHS's evidence presented to DHA relates to effigy mounds 

generally rather than providing any evidence specific to the WMG. 

SHS's first witness, Chip Brown, is employed by SHS as a historic 

preservation specialist.  (R.19:1685.)  Mr. Brown testified generally as to how 

SHS carries out its responsibilities under the burial sites preservation law for both 

uncataloged and cataloged burial sites.  (R.19:1687-94.)  Mr. Brown also testified 

as to the general scientific, historic and educational importance of any burial site 

with a prehistoric mound.  (R.19:1696.)  Mr. Brown did not provide testimony 

regarding any scientific, historic or educational importance specific to the WMG. 

SHS's second witness, Dr. Leslie Eisenberg, is employed at SHS as a burial 

site archeologist.  (R.19:1707.)  Dr. Eisenberg confirmed that she was asked to 

provide testimony on the scientific and educational interest in Native American 

effigy mounds.  (R.19:1712.)  Dr. Eisenberg's testimony consisted of agreeing that 

"every burial site that includes a prehistoric effigy mound possesses scientific or 
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archeological importance . . .," and testifying that all burial sites have educational 

importance.  (R.19:1712-13, 1716.)  Like Mr. Brown, Dr. Eisenberg's testimony 

did not address the importance of the WMG specifically, but rather related to 

effigy mounds generally. 

SHS's final witness, Robert Birmingham, is a former SHS employee and 

current professor at the University of Wisconsin-Whitewater.  (R.19:1727.)  

Mr. Birmingham provided a single piece of testimony that related directly to the 

WMG.  Mr. Birmingham confirmed that at his deposition he testified that the 

WMG does not have a historical or aesthetic importance.  (R.19:1754.)   

Mr. Birmingham conceded that he was not going to testify specifically as to 

the WMG and he "wanted to treat this in general as a situation where [he] could 

give expert testimony objectively on any kind of site including the [WMG]."  

(R.19:1732.)  Mr. Birmingham provided "a professional opinion regarding the 

scientific importance of burial sites that include a prehistoric effigy mound," he 

agreed with SHS counsel that "every burial site that includes a prehistoric effigy 

mound possesses . . . scientific importance . . .," and asserted that "all burial sites 

would be considered sacred."  (R.19:1731-33.)  Finally, Mr. Birmingham testified 

that he believes that the Oneota tribe is related to both the effigy mound builders 

and the Ho-Chunk.  (R.19:1741-42.)  However, Mr. Birmingham provides no basis 

for his belief that the Oneota are related to either the effigy mound builders or the 

Ho-Chunk, other than stating that it is his "belief."  (R.19:1741.)   

Like SHS, but also contrary to the terms of the applicable statute, the 
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Ho-Chunk focused its evidence and witness testimony on the significance of 

effigy mounds generally to the Ho-Chunk.  There is, however, no fact or law that 

supports the Ho-Chunk's assumed role as the representative for all Native 

American tribes from time immemorial as to all effigy mounds and/or burial sites.   

The Ho-Chunk presented testimony of Ho-Chunk customs and traditions, 

and the significance of effigy mounds in Ho-Chunk religious practices.  The 

Ho-Chunk's first witness, Dennis Funmaker, Sr., is a member of the Ho-Chunk 

Nation.  (R.19:1759.)  Mr. Funmaker testified to the Ho-Chunk's history based on 

his knowledge of oral history.  (R.19:1761.)  Mr. Funmaker confirmed that the 

Ho-Chunk are not related to the Oneota.  (R.19:1773.)  Finally, Mr. Funmaker 

testified that the "whole southern Wisconsin is important" to the Ho-Chunk, but 

admitted that there was nothing specific to the WMG that identified it with the 

Ho-Chunk.  (R.19:1768, 1771-72.)  The only evidence in support of an affiliation 

between the Ho-Chunk and effigy mounds generally or the effigy mound builders 

was based on oral history.   

Similarly, the Ho-Chunk's second and final witness, William Quackenbush, 

a Ho-Chunk tribal historic preservation officer, testified as to the importance of 

protecting burial sites on a larger scale.  (R.19:1779-80.)  In addition, 

Mr. Quackenbush also testified to the Ho-Chunk's previous repatriation of other 

human remains in the Muscoda area.  (R.19:1778-79.)    
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2. DHA's Decision Denying Wingra's Request for a Permit 
to Disturb. 

On July 8, 2014, DHA issued its Decision denying Wingra's request for a 

permit to disturb.  (R.19:1803-1818.)  DHA's finding as to the public interest is the 

only issue relevant to the appeal issues raised by SHS and the Ho-Chunk.  Wingra 

will address DHA's other findings and conclusions in the Statement of Facts in the 

cross-appellant portion of the combined brief.  

3. DHA Finds that Wingra Did Not Show Any Public 
Interest Supporting its Request for a Permit to Disturb 
the WMG.   

DHA noted that Wingra presented evidence of the benefits to public safety 

from the use of materials in road construction and improvement projects, and also 

of the jobs Wingra provides to employees at the Kampmeier Quarry.  (R.19:1813.)  

Rather than consider this evidence, however, DHA found that Wingra had not 

shown that the materials were "scarce"—a term that DHA did not define—and/or 

that Wingra would be required to reduce its workforce if the permit was denied.  

(Id.)  DHA did not provide a basis for imposing these additional nonstatutory and 

nonregulatory requirements.  Based on these unmet hurdles, DHA found that 

Wingra did not show a significant enough public benefit to even be considered in 

the weighing of interests to determine whether or not to grant the permit to disturb. 

II. DISPOSITION OF THE PETITION FOR REVIEW. 

On August 7, 2014, Wingra filed a Petition for Review of DHA's Decision 

in Dane County.  (R.1.)  The parties briefed the Petition for Review.  (R.27, 32, 
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37.)  The Court heard oral arguments on February 23, 2015.  (R.39, 50.)  Then, on 

May 6, 2015, the Honorable John C. Albert issued an oral ruling reversing DHA's 

Decision and remanding the matter back to DHA with instructions regarding 

proper application of Wisconsin Statutes section 157.70, and an order to reopen 

the record and to allow the parties to conduct additional discovery and present 

evidence.  (R.51:25-26.)  Specifically, Judge Albert held that "the interest of the 

public is the priority in the stepladder of factors to be considered" and that the 

DHA decision, in weighing the relevant factors, "misses interest of the public."  

(R.51: 4, 7.)  Further, Judge Albert acknowledged that the record suggests 

evidence of the public interest in granting the permit to disturb and continuing 

Kampmeier Quarry operations but noted that Wingra should be allowed to develop 

the record.  (R.51:8-9.)  Finally, Judge Albert noted that DHA's application of the 

test was done in a simplistic matter (ignoring the statutory requirement of 

balancing of interests and then assigning a weight to each interest) and "didn't 

follow the directives of the statute."  (R.51:9-10.)  The Court then entered a final 

Order on the Petition for Review on May 7, 2015, incorporating the substance of 

its oral ruling the day prior.  (R.46.)  

STANDARD OF REVIEW 

Wisconsin Statutes chapter 227 governs administrative procedure and 

review, and it is under this chapter, specifically Wisconsin Statutes section 227.52, 

that Wingra seeks its appeal of DHA's Decision.  When an appellate court 

considers a Chapter 227 appeal, the court "review[s] the decision of the 
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administrative agency and not the decision of the circuit court."  Plevin v. Dep't of 

Transp., 2003 WI App 211, ¶ 11, 267 Wis. 2d 281, 671 N.W.2d 355.  As such, the 

appellate court applies the same standard of review as the circuit court. 

The standard of review for an agency decision pursuant to Wisconsin 

Statutes section 227.52 depends on whether the court is reviewing a question of 

law or a question of fact.  Sea View Estates Beach Club, Inc. v. State Dep't of Nat. 

Res., 223 Wis. 2d 138, 148, 588 N.W.2d 667 (Ct. App. 1998). 

When reviewing a question of law, such as the questions of statutory 

construction at issue here, the court must set aside the agency's decision where it 

"has erroneously interpreted a provision of law and a correct interpretation 

compels a particular action, or it shall remand the case to the agency for further 

action under a correct interpretation of the provision of law."  Wis. Stat. 

§ 227.57(5).  In its assessment of the agency's interpretation, the court applies one 

of three levels of deference to the agency's interpretation:  (A) great weight; 

(B) due weight; or (C) de novo review.  Id. 

SHS's position (pages 19-20 of its brief) that DHA is entitled to due weight 

deference is wrong; this is not an area in which DHA has experience.  SHS did not 

provide any instance where DHA has previously applied this statute.  Instead, in 

this situation, de novo review of the agency interpretation is appropriate, as the 

interpretation of Wisconsin Statutes section 157.70(5)(c)2 is an issue of first 

impression.  Tannler v. Wis. Dep't of Health & Soc. Servs., 211 Wis. 2d 179, 184, 

564 N.W.2d 735 (1997).  It is apparent that this is an issue of first impression 
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because DHA's Decision does not cite to precedent or rules of SHS or the Burial 

Sites Preservation Board in rendering it conclusions of law interpreting Wisconsin 

Statutes section 157.70 or the related administrative code.  See Kelley Co., v. 

Marquardt, 172 Wis. 2d 234, 245, 493 N.W.2d 68 (1992) (finding that an agency 

had no experience or expertise, and the issue was one of first impression where 

"the hearing examiner relied on no precedent and had no rules to aid him in 

arriving at his conclusion of law . . . .").  In his oral ruling, Judge Albert 

recognized the lack of precedent available to DHA in making its determination.  

(R.44:3 ("I sympathize with the ALJ because there's little, if any, precedent that he 

could use.").) 

Further, the legal conclusions should be subject to de novo review because 

DHA lacks specialized expertise and experience interpreting the burial sites 

preservation statute.  DHA was created by Wisconsin Statutes sections 15.103(1) 

and 301.035.  DHA provides administrative law judges to preside over hearings in 

a variety of areas including:  administrative hearings for state agencies (as in the 

instant action), probation and parole matters, public assistance programs, 

administrative hearings and the arbitration-negotiation process for siting landfills 

and hazardous waste facilities.  See Wis. Dep't of Admin., Hearings & Appeals 

Div., http://www.doa.state.wi.us/divisions/Hearings-and-Appeals (last visited 

Nov. 17, 2015).  It is clear that DHA handles a broad array of legal issues and is 

not an agency that focuses on the burial sites preservation statute.  DHA's role and 
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experience shows that DHA lacks the special expertise or experience that would 

place it in a better position to make a judgment on this issue rather than a court.  

ARGUMENT 

I. DHA INCORRECTLY APPLIED THE STATUTORY TEST IN 
WISCONSIN STATUTES SECTION 157.70(5)(C)2.  

A. The Statute Requires that the Public Interest be Given a 
Priority. 

Wisconsin Statutes section 157.70(5) outlines the procedure that must be 

followed when considering a contested petition for a permit to disturb a cataloged 

burial site.  That statute provides, in part: 

If a hearing is requested or determined to be necessary under subd.  
1., the division of hearings and appeals in the department of 
administration shall conduct a hearing to determine whether the 
benefits to the permit applicant in disturbing the burial site or the 
land outweigh the benefits to all other persons shown on the registry 
under sub. (2) (e) to have an interest in not disturbing the burial site 
or the land.  If the division finds in favor of the applicant, the 
division shall issue a determination in favor of granting a permit to 
disturb a burial site or the land which is the subject of the hearing 
under this paragraph.  In making the determination, the division 
shall consider the interest of the public in addition to the 
interests of the parties.  If any of the following classes of interest 
are represented in the hearing, the division shall weight the interests 
in the following order of priority: 
 
a. Direct kinship. 
b. A cultural, tribal or religious affiliation. 
c. A scientific, environmental or educational purpose. 
cm. Historical and aesthetic significance of the burial site. 
d. Land use. 
e. A commercial purpose not related to land use which is consistent 
with the purposes of this section. 
f. Any other interest which the board deems to be in the public 
interest. 
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Wis. Stat. § 157.70(5)(c)2 (emphasis added).   

The Wisconsin Supreme Court has held that statutory interpretation "begins 

with the language of the statute.  If the meaning of the statute is plain, we 

ordinarily stop the inquiry."  State ex rel. Kalal v. Circuit Court for Dane Cty., 

2004 WI 58, ¶ 45, 271 Wis. 2d 633, 681 N.W.2d 110 (citations omitted).  The 

Court interprets the statute as a whole and does not isolate statutory language 

without the benefit of the context in which the operative language appears.  Id. at 

¶ 46.  Further, "[w]here statutory language is unambiguous, there is no need to 

consult extrinsic sources of interpretation, such as legislative history."  Id. at ¶ 46.    

Both SHS and the Ho-Chunk appeal the circuit court's decision to the extent 

that Judge Albert found that "the interest of the public is the priority in the 

stepladder of factors to be considered."  (R.51:4.)  However, the plain language of 

Wisconsin Statutes section 157.70 is unambiguous in its directive that the public 

interest must be considered by DHA and must be considered above the other listed 

items.  Judge Albert stated that the decision maker must give priority to the public 

interest.  (R.51:4.)  He found that this was confirmed by the context of the statute, 

which provides in the next sentence that the other interests, other than the public 

interest, must be considered only to the extent that they are represented at the 

hearing.  (Id.)  The circuit court's decision interprets the statute as provided for in 

Kalal—by looking at the plain language of the statute in the context of the statute 

as a whole and, in finding that the statute is unambiguous, stopping the inquiry 

without consulting extrinsic evidence such as legislative history.  
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After discussing the priority to which the public interest is entitled, Judge 

Albert then found that DHA did not consider the public interest when going 

through the balancing test.  (R.51 at 7.)  Given the failure to consider the public 

interest, DHA did not follow the directives of the statute and, as such, DHA's 

decision must be vacated or modified. 

SHS's argument relies on separating the statutory interests in categories of 

"possessors," which requires inserting additional language to the plain language of 

the statute.  SHS argues that unlike the "types" of interests listed in Wisconsin 

Statute sections157.70(5)(c)2.(a)-(f) , the provision regarding the public interest 

simply points to another category of persons that might possess an interest in 

issuance or denial of the permit to disturb.  (SHS. Br. at 24.)  According to SHS's 

argument, because the public is simply another person that might possess the 

interests in sub a.-f., the public interest is not entitled to any priority and 

apparently only will be considered if represented at the hearing.  This, however, 

overlooks the express language of the statute, which clearly addresses the interest 

of the public as separate from the interest of the parties (the permit applicant, SHS 

and any "interested" persons on the registry created by the statute).  The statute 

does not contain any language about the "possessor" of certain interests.  The 

express language of the statute, however, cannot be ignored.  Kalal, 2004 WI 58 at 

¶ 46.  Unlike the interests in sub a.-f., which only need to be weighed to the extent 

that they are represented by the parties at the hearing, the statute mandates that 

DHA must consider the public interest in all cases.  Given that the public interest 
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is the only interest that must be considered in all cases, and because it is identified 

before any other interests listed, it is entitled to a priority in the determination.  

This is consistent with Judge Albert's analysis as laid out in his oral ruling.  

(R.44:3-8.) 

The Ho-Chunk, on the other hand, argue that the public interest is entitled 

to a priority, though it is entitled only to the lowest priority.  (HCN Br. at 18-19.)  

It appears that, although the argument is not well developed,2 the Ho-Chunk are 

asserting that any public interest will fall under sub. f. of the statute.  See Wis. 

Stat. § 157.70(5)(c)2.f.  However, despite the Ho-Chunk's assertion that this is 

clear from the express language of the statute, the argument relies solely on the 

fact that the purpose of the statute is to broadly protect burial sites.  In essence, the 

Ho-Chunk rely on extrinsic evidence instead of the express language of the statute.   

The statute must be interpreted so that the public interest identified in sub. 

f. is distinct from the public interest that DHA was required to consider.  If Wis. 

Statute section 157.70(5)(c)2(f) is intended to include any and all public interest, 

the sentence requiring consideration of the public interest in addition to the 

interests of the parties would be rendered superfluous. See Kalal, 2004 WI 58 at ¶ 

46 ("Statutory language is read where possible to give reasonable effect to every 

word, in order to avoid surplusage.").  Instead, sub. f. allows the parties to present 

evidence of interests other than those identified in subs. a. – e., but only to the 

                                              
2 The Court of Appeals does not address undeveloped arguments.  State v. Pettit, 171 Wis. 2d 
627, 647, 492 N.W.2d 633 (Ct. App. 1992). 
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extent those interests are deemed by DHA to be in the public interest.  DHA is 

required, however, regardless of what the interested parties present at the hearing, 

to consider, sua sponte, the public interest in the permit determination.  The fact 

that the purpose of the statute is to broadly protect burial sites does not allow a 

private interest (whether of the landowner or the interested party on the registry) to 

trump the public interest.  The statute makes this apparent by requiring that the 

public interest always be considered, whereas the other interests are only 

considered to the extent presented by the parties.  

As noted in the Standard of Review section, the interpretation of Wisconsin 

Statutes section 157.70(5)(c)2 is an issue of first impression.  DHA lacks 

specialized expertise and experience interpreting the burial sites preservation 

statute and does not have precedent on which it can rely to interpret Wisconsin 

Statutes section 157.70(5)(c)2.  DHA recognized this and stated in its Decision 

that "[n]either party is able to cite any authority to support its interpretation" and 

that DHA did not, or presumably could not, provide any to support its own 

interpretation.  DHA's interpretation of the priority to be given to the public 

interest is not entitled to great or due weight, but instead must be reviewed de novo 

by this Court.  Wingra requests that this Court review the interpretation and reach 

the same interpretation as the circuit court, finding that the mandatory 

consideration of the public interest in a determination on a permit to disturb 

confirms that that interest is entitled to a priority.  
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B. In the Alternative, DHA Failed to Correctly Apply the Statute 
Because DHA Did Not, But Was Required by the Statute to 
Weigh the Public Interest as Part of its Determination. 

In the alternative, even if this Court finds that the public interest is not 

entitled to a priority over all other considerations, DHA failed to properly apply 

the statutory determination as laid out in Wisconsin Statutes section 157.70(5)(c)2.  

As noted above, the statute mandates that DHA consider the public interest in 

addition to the parties' interests.  DHA, however, did not weigh the public interest 

at all despite the testimony showing the public benefits of granting the permit to 

disturb.  DHA was aware that the statute requires the public interest to be 

considered, noting in its Decision that in addition to the parties' interests, the 

public's interests must be considered.  (R.19:1810; Wis. Stat. § 157.70(5)(c)2 (the 

decision maker must "consider the interest of the public in addition to the interests 

of the parties").)  It is clear from the statute's express inclusion of the public 

interest as a factor to be considered that the legislature determined that whether the 

granting of a permit to disturb will benefit the public is of key importance.  See 

Clintonville Transfer Line v. Pub. Serv. Comm'n, 248 Wis. 59, 68-69, 21 N.W.2d 5 

(1945 (legislature lays down the fundamentals of the law and then delegates the 

agencies the powers necessary to carry into effect the legislative purpose).   

DHA recognized that the record establishes that the Kampmeier Quarry is 

well located to provide materials for several large public works projects.  

(R.19:1813.)  That same testimony demonstrates that location of the Kampmeier 

Quarry in relation to several large Dane County projects allows for Wingra to 
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minimize costs to the Department of Transportation.  (R.19:1615-17.)  Reduced 

spending on public projects is in the public's interest.  The Kampmeier Quarry also 

provides jobs for approximately 50 employees.  (R 19:1618).  Further, granting the 

permit to disturb would provide other benefits to the public in the form of 

uncovering and preserving artifacts and information about the WMG, which has a 

scientific and educational benefit to the public.  These are all clear, uncontradicted 

benefits in favor of granting the permit to disturb. 

The statute unequivocally requires DHA to consider the public interest.  

Wis. Stat. § 157.70(5)(c)2.  DHA instead, after noting the evidence of the public 

interest, simply failed to include the public interest in the balancing test.  (R.19: 

1816 (listing the three statutory interests considered in the balancing test).)  DHA's 

disregard of the public interest in this matter, regardless of the priority or weight to 

which the public interest is entitled, is an erroneous application of the statute that 

requires reversal. 

II. THE CIRCUIT COURT WAS WITHIN ITS AUTHORITY TO 
REMAND THE MATTER WITH INSTRUCTIONS TO REOPEN 
DISCOVERY AND CONSIDER ADDITIONAL EVIDENCE. 

The circuit court, after reversing DHA's decision, remanded the matter to 

DHA for further proceedings as described in the Court's oral ruling.  (R.46.)  In its 

oral ruling, the Court reopened the record with regard to all issues and discovery.  

(R.44:25-26.)  

Wisconsin Statutes section 227.57(4) requires the Court to "remand the 

case to the agency for further action if it finds that either the fairness of the 
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proceedings or the correctness of the action has been impaired by a material error 

in procedure or a failure to follow prescribed procedure."  Here, the basis for 

remanding the case to DHA with an order to reopen the record was the circuit 

court's finding that DHA failed to follow the prescribed procedure set out in 

Wisconsin Statutes section 157.70(5)(c)2.  Specifically, the circuit court noted that 

DHA took "the wrong approach" when making a determination as laid out in the 

statute.  (R.46:6.)  The circuit court noted that DHA's application of the statute to 

the permit request in this case did not follow the directives of the statute and, 

further, DHA's summary of the determination procedure was too simplistic.  

(R.46:9-10.)  The circuit court's decision emphasized the fact that DHA failed to 

follow the procedure set forth in the statute for making a determination on 

Wingra's permit request, and that this failure to follow procedure and/or failure to 

recognize the nuances of this procedure resulted in an incomplete record that 

should be supplemented.  The circuit court's determination recognized DHA's 

misunderstanding of the determination as a whole, and not just as it applied to 

certain considerations such as the public interest.  The order entered by the circuit 

court reversing and remanding for additional evidence and/or discovery is within 

the circuit court's discretion under Wisconsin Statutes section 227.57(4) because it 

is apparent that the circuit court found that "the correctness of the action has been 

impaired by a material error in procedure or a failure to follow prescribed 

procedure." 
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SHS argues that the circuit court's order to reopen the record was improper 

because Wisconsin Statutes section 227.57(4) requires the Court to find "that 

either the fairness of the proceedings or the correctness of the action has been 

impaired by a material error in procedure or a failure to follow prescribed 

procedure," and that the circuit court did not find such a procedural error.  (SHS 

Br. at 28.)  SHS, however, is mistaken because, as addressed in detail above, it is 

clear from the circuit court's oral ruling that there was a failure to follow 

prescribed procedure. 

CONCLUSION 

For the foregoing reasons, Wingra respectfully requests that this Court: 

 find that DHA failed to properly apply the statutory determination laid out 

in Wisconsin Statutes section 157.70(5)(c)2; 

 set aside DHA's Decision; and 

 remand DHA's Decision for further action. 
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INTRODUCTION 

DHA's Decision, denying Wingra's request for a permit to disturb a 

cataloged burial site, contains numerous legal and factual errors.  DHA 

misinterpreted Wisconsin Statutes section 157.70, imposed extra-statutory burdens 

solely on Wingra, and ignored the plain and unambiguous language of the statute.  

DHA's Decision reflects results-oriented decision-making at its worst, where the 

language of the applicable statute was skewed and expanded so that DHA could 

reach its desired conclusion.  Wingra requests that this Court review not only those 

errors recognized by the circuit court, but several additional errors that were not 

addressed in the Petition for Review.  Specifically, DHA's Decision should be 

modified or set aside for the following reasons: 

• DHA erroneously considered an affiliation with effigy mounds in 

general as opposed to requiring a showing of an affiliation 

specifically with the WMG; 

• DHA erroneously expanded Wisconsin Statutes section 157.70 to 

allow for consideration of a mere cultural, tribal or religious 

"affinity" with effigy mounds in general, as opposed to requiring an 

actual affiliation between the Ho-Chunk and the WMG; 

• DHA erroneously applied an extra-statutory, heightened standard on 

Wingra with regard to land use; 
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• DHA erroneously concluded that the issue of whether the burial site 

at issue contains human remains was either immaterial or irrelevant 

to this matter; 

• DHA's conclusions that (1) the commercial purpose of the land does 

not weigh in favor of granting the permit to disturb, (2) the scientific 

or educational purpose does not weigh in favor of either granting or 

denying the permit to disturb, and (3) there is a historical 

significance specific to the WMG are not supported by substantial 

evidence in the record; 

Wingra respectfully requests that this Court vacate or modify DHA's 

Decision to address the errors identified in this brief. 

ISSUES PRESENTED 

1. Issue:  Did DHA improperly interpret and erroneously apply Wisconsin 

Statutes section 157.70 by extending that statute to preserve all effigy 

mounds as opposed to burial sites? 

Answered by the Circuit Court:  Not addressed.  

2. Issue:  Did DHA improperly interpret and erroneously apply Wisconsin 

Statutes section 157.70(5)(c) by equating the Ho-Chunk's mere affinity for 

effigy mounds in general with a cultural, tribal or religious "affiliation" 

between the Ho-Chunk and the WMG? 

Answered by the Circuit Court:  Not addressed. 
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3. Issue:  Did DHA improperly interpret and erroneously apply Wisconsin 

Statutes section 157.70(5)(c) by imposing a heightened burden on Wingra 

with regard to land use? 

Answered by the Circuit Court:  Not addressed.  

4. Issue:  Did DHA erroneously rule prior to the January 2014 hearing that 

whether the WMG contained human remains was beyond the scope of the 

hearing? 

Answered by the Circuit Court:  Not addressed. 

5. Issue:  Was DHA's finding that the commercial purpose of the land does 

not weigh in favor of granting the permit to disturb lacking support by 

substantial evidence in the record? 

Answered by the Circuit Court:  Yes (implied), the record on this issue 

should be expanded. 

6. Issue:  Was DHA's conclusion that a scientific, environmental or 

educational purpose did not weigh in favor of granting a permit to disturb 

the WMG lacking support by substantial evidence in the record? 

Answered by the Circuit Court:  Unclear but the circuit court did note that 

the record on this issue should be expanded. 

7. Issue:  Was DHA's conclusion that there was a historical significance of the 

WMG lacking support by substantial evidence in the record? 

Answered by the Circuit Court:  Unclear but the circuit court did note that 

the record on this issue should be expanded. 
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STATEMENT OF THE CASE 

Wingra incorporates by reference its Statement of the Case contained in its 

Respondent's Brief at pages 3 through 12  In addition to the findings and 

conclusions relating to the public interest addressed in its Respondent's Brief, 

DHA's Decision made several other findings and conclusions that are the subject 

of Wingra's appeal.   

DHA's Decision made a determination on Wingra's request for a permit to 

disturb a cataloged burial site pursuant to Wisconsin Statutes section 157.70.  

Specifically, that statute provides the procedure that must be followed when 

considering a contested petition for a permit to disturb a cataloged burial site.  The 

statute provides, in part: 

If a hearing is requested or determined to be necessary under 
subd. 1., the division of hearings and appeals in the department of 
administration shall conduct a hearing to determine whether the 
benefits to the permit applicant in disturbing the burial site or the 
land outweigh the benefits to all other persons shown on the registry 
under sub. (2) (e) to have an interest in not disturbing the burial site 
or the land.  If the division finds in favor of the applicant, the 
division shall issue a determination in favor of granting a permit to 
disturb a burial site or the land which is the subject of the hearing 
under this paragraph.  In making the determination, the division shall 
consider the interest of the public in addition to the interests of the 
parties.  If any of the following classes of interest are represented in 
the hearing, the division shall weight the interests in the following 
order of priority: 
 
a. Direct kinship. 
b. A cultural, tribal or religious affiliation. 
c. A scientific, environmental or educational purpose. 
cm. Historical and aesthetic significance of the burial site. 
d. Land use. 
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e. A commercial purpose not related to land use which is consistent 
with the purposes of this section. 
f. Any other interest which the board deems to be in the public 
interest. 
 

Wis. Stat. § 157.70(5)(c)2.   

Wingra's response to SHS and the Ho-Chunk's opening brief addressed the 

issue with DHA's failure to consider the public interest in the balancing test.  

Wingra's appeal focuses on these additional errors in DHA's Decision:  (1) DHA's 

finding and weighing of an affinity between the Ho-Chunk and effigy mounds 

generally despite the clear language of Wisconsin Statutes section 157.70; 

(2) DHA's failure to give the land use the proper weight, given its imposition of a 

heightened burden on Wingra; (3) DHA's failure to consider Wingra's evidence of 

a lack of human remains at the WMG; (4) DHA's failure to weigh the undisputed 

commercial purpose evidence; (5) DHA's finding that speculative evidence of a 

scientific or educational purpose of the burial site is weighed the same as concrete, 

nonspeculative evidence; and (6) DHA's finding of a historical significance despite 

any evidence specific to the WMG. 

I. DHA FOUND THAT THERE IS "A CULTURAL, TRIBAL OR 
RELIGIOUS AFFILIATION" BETWEEN THE HO-CHUNK AND 
THE WMG. 

DHA's Decision does not contain any findings relating to a religious and 

tribal affiliation between the Ho-Chunk and the WMG specifically, but rather it 

finds a religious and tribal affiliation with Native American features in the Four 

Lakes region generally.  (R.19:1809.)  DHA relied on Ho-Chunk oral history, 
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stating that the Ho-Chunk have occupied the Four Lakes region since the 

"beginning of time", and the testimony of Ho-Chunk members stating that the 

Ho-Chunk considers all Native American features in the Four Lakes region as part 

of their heritage to establish a "legitimate religious and tribal affiliation" with the 

WMG.  (R.19:1809, 1811.)  There is no evidence in the record or DHA's Decision 

of a direct connection between the Ho-Chunk and the WMG.     

II. DHA FOUND THAT WHETHER THERE IS "A SCIENTIFIC, 
ENVIRONMENTAL OR EDUCATIONAL PURPOSE" IS MXED, 
AND THEREFORE DOES NOT WEIGH IN FAVOR OF EITHER 
SIDE. 

DHA recognized the scientific and educational purposes that can be 

achieved via excavation of the WMG.  (R.19:1811.)  Although DHA noted that 

there are benefits to being able to view the WMG, it failed to take into account the 

fact that the WMG is inaccessible to the public.  Further, although DHA notes that 

there is a risk that the WMG will collapse (because the WMG is subject to 

weathering that will destabilize the mesa over time), DHA did not reconcile this 

with its contrary finding that "the possibility of excavating the mounds will always 

exist."  (R.19:1811-12.)  Despite the undisputed evidence that a scientific purpose 

would be advanced by the excavation of the WMG, and despite the speculative 

nature of any scientific or educational purpose relating to a nonexistent ability to 

view the WMG, DHA found that this factor is mixed and, as a result, does not 

weigh in favor of either party. 
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III. DHA FOUND THAT THE "HISTORICAL SIGNIFICANCE" OF 
THE BURIAL SITE WEIGHS IN FAVOR OF DENYING THE 
PERMIT TO DISTURB. 

DHA found that the historical significance of the WMG weighed in favor 

of denying Wingra's permit despite the testimony of Mr. Birmingham, who 

testified that the WMG does not have any historical (or aesthetic) significance.  

(R.19:1754.)  Instead, inexplicably and incorrectly, DHA purported to rely on the 

fact that the effigy mounds were constructed between 900 and 1,300 years ago, 

that they are unique to the Midwest, and that only 20% of the original effigy 

mounds are still in existence to find that the WMG has a historical significance.  

(R.19:1812.)  DHA does not provide any further factual support for its conclusion 

that the WMG, specifically, has historical value.  Despite the absence of any 

WMG-specific evidence, DHA concluded that this factor weighed in favor of 

denying the permit to disturb. 

IV. DHA FOUND THAT THE "LAND USE" SUPPORTS GRANTING 
THE PERMIT TO DISTURB. 

DHA found that, given the WMG's location in an active quarry, the 

designated land use could not be carried out on the land beneath the WMG without 

disturbing the WMG.  DHA made this finding based on the uncontradicted 

testimony of Robert Shea, as evidenced by its findings of fact.  (R.19:1807.)  

Given the value of materials and Wingra's inability to access them, DHA found 

that the "land use" interest supports granting the permit to disturb. 
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V. DHA FOUND THAT THE "COMMERICAL PURPOSE" IS 
DIFFICULT TO WEIGH IN ANY MEANINGFUL WAY. 

DHA referenced the testimony of Kevin Meicher regarding the highest and 

best use of the quarry as an active quarry.  (R.19:1812.)  However, DHA also 

found, in contradiction to Mr. Meicher's further testimony, that there was no 

suggestion of other use for the property other than as a quarry because any other 

use is "remote and speculative."  (Id.)  DHA further speculated that "one would 

expect that a residential subdivision could be developed without disturbing" the 

mesa, without citing any evidence or testimony supporting this assumption.  (Id.)  

DHA further proposed that Wingra simply refile its petition "[i]f for some reason 

that is not possible."  (Id.)  It appears that DHA chose not to consider this factor 

despite undisputed testimony as to the commercial purpose. 

VI. DHA BALANCED THE FACTORS AND FOUND THAT WINGRA 
DID NOT SHOW THAT THE BENEFITS OF DISTURBING THE 
WMG OUTWEIGHED THE BENEFITS TO OTHER PERSONS 
THAT HAVE AN INTEREST IN NOT DISTURBING THE WMG. 

Despite the evidence presented at the two-day hearing, DHA's Decision 

only weighed three interests in its balancing test.  (R.19:1816.)  DHA noted that 

the statute requires that all represented interests be considered and that "it is 

unlikely that the legislature would have intended that a relatively insignificant 

benefit of a high priority interest should take precedence over a substantial benefit 

to a lower priority interest."  (R.19:1813.)  Despite this acknowledgement, DHA 

did not weigh (despite evidence represented by the parties at the hearing) the 
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following interests:  the public interest; a scientific or educational purpose; land 

use; or the commercial purpose.   

STANDARD OF REVIEW 

Wisconsin Statutes chapter 227 governs administrative procedure and 

review and it is under this chapter, specifically Wisconsin Statutes section Wis. 

Stat. § 227.52, that Wingra seeks its appeal of DHA's Decision.  When an 

appellate court considers a Chapter 227 appeal, the court "review[s] the decision 

of the administrative agency and not the decision of the circuit court."  Plevin v. 

Dep't of Transp., 2003 WI App 211, ¶ 11, 267 Wis. 2d 281, 671 N.W.2d 355.  As 

such, the appellate court applies the same standard of review as the circuit court. 

The standard of review for an agency decision pursuant to Wisconsin 

Statutes section 227.52 depends on whether the court is reviewing a question of 

law or a question of fact.  Sea View Estates Beach Club, Inc. v. State Dep't of Nat. 

Res., 223 Wis. 2d 138, 148, 588 N.W.2d 667 (Ct. App. 1998). 

Questions of fact are reviewed under the substantial evidence standard.  Id.; 

Wis. Stat. § 227.57(6).  Under this standard, the reviewing court may set aside an 

agency decision where, in light of the entire record, the evidence is "such that a 

reasonable person could not have reached the decision from the evidence and its 

inferences."  Sea View, 223 Wis. 2d at 148.  Credible evidence does not include 

evidence based on speculation or conjecture.  Plevin, 2003 WI App 211, ¶ 11. 

When reviewing a question of law, such as the questions of statutory 

construction at issue in this case, the court must set aside the agency's decision 
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where it "has erroneously interpreted a provision of law and a correct 

interpretation compels a particular action, or it shall remand the case to the agency 

for further action under a correct interpretation of the provision of law."  Wis. Stat. 

§ 227.57(5).  In its assessment of the agency's interpretation, the court applies one 

of three levels of deference to the agency's interpretation:  (A) great weight; 

(B) due weight; or (C) de novo review.  Id.   

In this situation, de novo review of the agency interpretation is appropriate, 

as the interpretation of Wisconsin Statutes section 157.70(5)(c)2 is an issue of first 

impression.  Tannler v. Wis. Dep't of Health & Soc. Servs., 211 Wis. 2d 179, 184, 

564 N.W.2d 735 (1997).  It is apparent that this is an issue of first impression, 

because DHA's Decision does not cite to precedent or rules of the SHS or the 

Burial Sites Preservation Board in rendering its conclusions of law interpreting 

Wisconsin Statutes section 157.70 or the related administrative code.  See Kelley 

Co., v. Marquardt, 172 Wis. 2d 234, 245, 493 N.W.2d 68 (1992) (finding that an 

agency had no experience or expertise and the issue was one of first impression 

where "the hearing examiner relied on no precedent and had no rules to aid him in 

arriving at his conclusion of law . . . .").  DHA's Decision notes that none of the 

parties cited legal authority in support of their interpretation and DHA did not cite 

any authority in making its determination. 

Further, the legal conclusions should be subject to de novo review because 

DHA lacks specialized expertise and experience interpreting the burial sites 

preservation statute.  DHA was created by Wisconsin Statutes sections 15.103(1) 
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and 301.035.  DHA provides administrative law judges to preside over hearings in 

a variety of areas including:  administrative hearings for state agencies (as in the 

instant action), probation and parole matters, public assistance program 

administrative hearings and the arbitration-negotiation process for siting landfills 

and hazardous waste facilities.  See Wis. Dep't of Admin., Hearings & Appeals 

Div., http://www.doa.state.wi.us/divisions/Hearings-and-Appeals (last visited 

Nov. 17, 2015.)  It is clear that DHA handles a broad array of legal issues and is 

not an agency that focuses on the burial sites preservation statute.  DHA's role and 

experience shows that DHA lacks the special expertise and experience that would 

place it in a better position to make a judgment on this issue than a court.  

ARGUMENT 

I. DHA IMPROPERLY INTERPRETED AND ERRONEOUSLY 
APPLIED WISCONSIN STATUTES SECTION 157.70 BY 
EXTENDING THAT STATUTE TO EFFIGY MOUNDS 
GENERALLY. 

Wisconsin Statutes section 157.70 requires DHA to consider whether an 

interested party has shown "a cultural, tribal or religious affiliation" with the 

specific burial site at issue.  Wis. Stat. § 157.70(5)(c)2.(b).  However, in this case, 

DHA erroneously applied the statute and considered an affiliation with effigy 

mounds in general, as opposed to requiring a showing of an affiliation with the 

specific burial site at issue, the WMG.  This application of the statute contradicts 

the plain language of the statute and, as such, this erroneous interpretation requires 
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that this Court either set aside or modify the agency action, or remand the case to 

the agency.  

Statutory construction begins with looking at the plain language of the 

statute and, if that language is unambiguous, the interpretation goes no further.  

State ex rel. Kalal v. Circuit Court for Dane Cty., 2004 WI 58, ¶ 45, 271 Wis. 2d 

633, 681 N.W.2d 110.  When construing the plain language of the statute, the 

"statutory language is interpreted in the context in which it is used; not in isolation 

but as part of a whole; in relation to the language of surrounding or closely-related 

statutes; and reasonably, to avoid absurd or unreasonable results."  Kalal, 2004 WI 

58, ¶ 46.   

When evaluating a request for a permit to disturb, DHA must "determine 

whether the benefits to the permit applicant in disturbing the burial site or the land 

outweigh the benefits to all other persons shown on the registry under sub. (2)(e) 

to have an interest in not disturbing the burial site or the land."  Wis. Stat. 

§ 157.70(5)(c)2.  The statute, therefore, expressly requires an interest in the burial 

site or the land at issue and not just effigy mounds or burial sites in general. 

DHA's finding of a cultural, tribal or religious affiliation does not satisfy 

the statute's requirement that the interest must relate to the specific burial site or 

land at issue.  In support of its legal conclusion that a cultural, tribal or religious 

affiliation exists between the Ho-Chunk and the WMG, DHA found only that the 

Ho-Chunk have an interest in effigy mounds generally or the Four Lakes region 
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generally.  There is no evidence that the Ho-Chunk have an affiliation with the 

WMG.  DHA notes: 

The Ho-Chunk view the Four Lakes region as their ancestral land. 
Dennis Funmaker, a Ho-Chunk elder, testified that he considers all 
Native American peoples identified by archeologists as occupiers of 
the Four Lakes region as ancestors of the Ho-Chunk (tr. pp. 172-3). 
Even if one discounts the Ho-Chunk oral history because of a lack of 
physical evidence to support their presence during the effigy mound 
building time period, a cultural, tribal, and religious affiliation has 
developed between the Ho-Chunk and the WMG.   

(R.19:1809.) 

The Ho-Chunk consider all Native American features in the Four 
Lakes region as part of their heritage and view it as their duty to 
preserve them.  The Ho-Chunk have adopted Native American 
features, such as effigy mounds, into their traditions and religious 
ceremonies. Over time, the Ho-Chunk have developed a proprietary 
interest in all Native American features in the Four Lakes region.  It 
is impossible to determine which features may have been built by 
direct ancestors of the Ho-Chunk. However, since the Ho-Chunk 
have incorporated these features into their culture and religion, they 
have developed an affiliation to them.  

(Id.) 

DHA's conclusion that there is an affiliation (whether cultural, tribal or 

religious) between the Ho-Chunk and the WMG relies on an erroneous and 

unwarranted expansion of Wisconsin Statutes section 157.70.  DHA's Decision 

equates a finding of a purported affiliation with effigy mounds generally with an 

affiliation with the WMG specifically.  The evidence presented at the hearing 

establishes an affiliation only with effigy mounds generally and contains no 

evidence of a relationship between the Ho-Chunk and the WMG.  The Ho-Chunk's 

witnesses confirm this.  Mr. Quakenbush stated that the Ho-Chunk generally take 
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a "keen interest" in anything of Native American origin.  (R.19:1777.)  

Mr. Funmaker stated that there is no specific connection to the WMG but that "the 

whole southern Wisconsin is important" to the Ho-Chunk.  (R.19:1768.)  

Mr. Funmaker's testimony further conceded: 

MR. RODER:  And in your oral history is there anything, and when 
I say you I mean the Ho-Chunk, in the oral history of the Ho-Chunk, 
is there anything that specifically, that you are aware of, that 
identifies them with the Ward Mound Group? 

MR. FUNMAKER:  Not specifically the Ward Mound Group, but I 
guess all mounds are sacred to the Ho-Chunk people and specifically 
any land around the Four Lakes is sacred to us.  I mean, all the lands 
is sacred to us, but specifically the Four Lakes near Madison. 

(R.19:1771-72.)   

DHA's finding that the interest of a cultural, tribal or religious affiliation 

with the WMG weighs in favor of denying the permit to disturb relies on an 

erroneous application of the clear language of the statute.  DHA expanded the 

statute to allow DHA to find an affiliation with effigy mounds generally rather 

than one with the burial site at issue.  The plain language of the statute makes clear 

that the statute does not allow for a showing of an affiliation with effigy mounds 

or the Four Lakes region generally, but expressly requires that DHA determine 

whether an affiliation with the burial site or the land at issue exists.  DHA did not 

find that there is an affiliation with the WMG specifically, and, as such, its 

conclusion that this interest weighs against granting the permit to disturb is 

erroneous and must be reversed. 
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II. DHA IMPROPERLY INTERPRETED AND ERRONEOUSLY 
APPLIED WISCONSIN STATUTES SECTION 157.70(5)(C) BY 
EQUATING THE HO-CHUNK'S MERE AFFINITY FOR EFFIGY 
MOUNDS IN GENERAL WITH A CULTURAL, TRIBAL OR 
RELIGIOUS "AFFILIATION" BETWEEN THE HO-CHUNK AND 
THE WMG. 

Even if DHA properly found a relationship between the Ho-Chunk and the 

WMG specifically, as opposed to effigy mounds generally, the relationship found 

by DHA is not an "affiliation" as is required by the statute.  DHA improperly 

applied the statute by not requiring that the Ho-Chunk demonstrate an actual 

association with the WMG.  Instead, DHA expanded the statute to allow the 

Ho-Chunk to make a lesser showing than an affiliation or association.  The 

Ho-Chunk's witness, Mr. Quakenbush, stated that the Ho-Chunk generally take a 

"keen interest" in anything of Native American origin.  (R.19: 1777.)  The 

Ho-Chunk's other witness, Mr. Funmaker, stated that there is no specific 

connection to the WMG but that "the whole southern Wisconsin is important" to 

the Ho-Chunk.  (R.19: 1768.)  The evidence presented at the hearing 

demonstrated, at best, a mere affinity between the Ho-Chunk and effigy mounds in 

the Four Lakes region.  Finding that this is an affiliation under the statute is an 

improper expansion of the statute's plain language.  Nothing in the record supports 

the conclusion that the Ho-Chunk have an "affiliation" with the WMG. 

"Statutory language is given its common, ordinary, and accepted meaning 

. . . ."  Kalal, 2004 WI 58, ¶ 45.  Wisconsin Statutes section 157.70 requires DHA 

to weigh an interested party's "cultural, tribal or religious affiliation."  Wis. Stat. 
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§ 157.70(5)(c)2.(b).  "Cultural affiliation" is defined by the Administrative Code 

as "an association with an historic immigrant nationality or ethnic group."  Wis. 

Admin. Code § HS 2.02(5).  "Tribal affiliation" is defined as "an association with 

federally recognized Indian tribes or bands."  Wis. Admin. Code § HS 2.02(14).  

Finally, "religious affiliation" is defined as "a membership in an organized religion 

recognized by federal internal revenue service tax exemption or a membership in a 

traditional Indian religion in Wisconsin, pursuant to federal regulations established 

under the American Indian Religious Freedom Act, 42 USC, Sec. 1996."  Wis. 

Admin. Code § HS 2.02(11).   

"When interpreting a word or phrase in a statute, it often proves useful to 

look at dictionary definitions or sometimes even case law from other states."  

State v. Quintana, 2008 WI 33, ¶ 42, 308 Wis. 2d 615, 748 N.W.2d 447.  

According to Merriam-Webster, "to affiliate" means "to closely connect 

(something or yourself) with or to something (such as a program or organization) 

as a member or partner."  Merriam-Webster, Affiliate, 

http://www.merriam-webster.com/dictionary/affiliate (last visited Nov. 18, 2015).  

An affiliation with a group is distinct from an "affinity," defined as "a feeling of 

closeness and understanding that someone has for another person because of their 

similar qualities, ideas, or interests."  Merriam-Webster, Affinity, 

http://www.merriam-webster.com/dictionary/affinity (last visited Nov. 18, 2015).   

The distinction between these two concepts is important.  An affiliation 

involves an actual connection to a group (or in this case, a tribe), whereas an 
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affinity is simply a feeling—perhaps even a unilateral feeling—of connection to 

something or someone.  The statute provides for consideration of a cultural, tribal 

or religious affiliation when evaluating a permit to disturb.  To find that a group 

has an affinity does not constitute an affiliation. 

DHA's finding of a cultural, tribal or religious affiliation improperly relies 

on equating an affinity with an affiliation.  The record clearly demonstrates that 

the Ho-Chunk have, at best, a mere affinity for all effigy mounds built by Native 

Americans.  It is undisputed that the origin of the WMG is not known with any 

certainty.  (R.19:1808.) The experts speculate that effigy mounds were built 

between 700 A.D. and 1100 A.D., which precedes the Ho-Chunk presence in the 

Four Lakes region.  (Id.)  Although expert testimony admits that the Ho-Chunk 

people could be related to the Oneota culture, the Ho-Chunk themselves dispute 

this, and other expert testimony also confirms that it is unlikely that the Oneota 

built effigy mounds.  (R.19:1665, 1808.)  Further, Wingra's expert, Philip Salkin, 

noted that "the Ho-Chunk peoples we see in the 18th century certainly are not very 

similar in terms of artifacts or terms of social organization or substance to the 

effigy mound people."  (R.19:1627.)  Mr. Salkin also confirmed that while the 

Ho-Chunk has demonstrated only "a concern for the mounds and a protective 

feeling relating to the mounds," the archeological records do not demonstrate an 

affiliation.  (R.19:1673) (emphasis supplied).   

Even the "evidence" supporting DHA's finding of an affiliation is suspect, 

as it relies on Ho-Chunk oral history, without consideration of clear archeological 
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and scientific evidence that contradicts that history.  (R.19:1816.)  Oral history is, 

by definition, hearsay to the extent it is proffered for the truth of the matters 

asserted.  Oral history, Native American or otherwise, is not one of the 

23 specifically listed exceptions to the rule against the admission of hearsay.  See 

Wis. Stat. § 908.03.  To the extent oral history qualifies under the general 

exception, it must be shown to "hav[e] comparable circumstantial guarantees of 

trustworthiness."  Wis. Stat. § 908.03(24).  While the rules of evidence applicable 

to court proceedings do not strictly apply to administrative hearings, the need for 

corroboration of hearsay does.  See Wis. Stat. § 227.08(1); Williams v. Hous. Auth. 

of Milwaukee, 2010 WI App 14, ¶ 14; 323 Wis. 2d 179, 779 N.W.2d 185 

(uncorroborated hearsay evidence, even if admissible, does not itself constitute 

substantial evidence).  Adherence to this rule is premised on hearsay's innate lack 

of reliability. 

Because the Ho-Chunk's oral history, as it relates to the Ho-Chunk's 

affiliation with the WMG, is self-contradictory and contrary to the archaeological 

record, it lacks any guarantee of trustworthiness.  An example of the absence of 

indicia of trustworthiness of the Ho-Chunk's oral history is the Ho-Chunk's belief 

that they have been in the Four Lakes area since the Earth's creation, "[f]rom the 

very beginning, day one."  (R.19:1772.)  Not only is the belief unprovable, it is, by 

any scientific measure, incredible.  Consequently, the Ho-Chunk's oral history, 

while evidence of the Ho-Chunk's genuine beliefs, is not credible evidence of a 
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tribal or religious affiliation cognizable under the statute.  Beliefs, however 

sincere, that are in direct conflict with science cannot be considered as absolute. 

At best, the Ho-Chunk have demonstrated only that they have an affinity 

for the cultural, tribal and religious traditions of other Native American tribes.  

They have not shown any "affiliation" or "association" with these tribes.  Although 

the Ho-Chunk are entitled to feel such an affinity, the statute does not protect a 

mere unilateral feeling of affinity.  The statute must balance the rights of the 

landowner with those who have a closer, more direct relation with the burial sites.  

The Ho-Chunk are unable to make the requisite showing of an affiliation.  Given 

this, DHA's finding of an affiliation erroneously expands "affiliation" to include an 

affinity.  This interpretation contradicts the plain language of the statute and 

cannot be allowed to stand.  Pursuant to Wisconsin Statutes section 227.57(5), this 

Court should set aside or modify the agency action. 

III. DHA IMPROPERLY INTERPRETED AND ERRONEOUSLY 
APPLIED WISCONSIN STATUTES SECTION 157.70(5)(C) BY 
IMPOSING A HEIGHTENED BURDEN ON WINGRA WITH 
REGARD TO ITS INTEREST IN THE LAND USE. 

Although DHA found that the land use interest weighed in favor of granting 

the permit to disturb the catalogued burial site, DHA imposed a heightened burden 

on Wingra for this factor and, as such, accorded it less weight than it was entitled.  

This is an erroneous application of the statute, which requires modification or 

remand. 
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Wisconsin Statutes section 157.70 requires DHA to consider land use as 

part of its evaluation of the permit to disturb.  Wingra presented undisputed 

testimony from its President, Robert Shea, describing the land use as an active 

quarry, particularly testifying to the monetary value of the mineable limestone and 

sand beneath the WMG.  (R:19:1617-19, 1624-25.)  The testimony of Mr. Shea 

established an approximate value of $10 million for that mineable material.  (Id.)  

Neither SHS nor the Ho-Chunk provided any testimony that contradicted or 

undermined Mr. Shea's valuation of the material.   

DHA recognized the credibility of the land use testimony, finding:  "Robert 

Shea, the president of Wingra, estimated the value of the sand and limestone 

beneath the WMG at $10 million" and that "the designated land use cannot be 

carried out on the land beneath which the WMG is located without disturbing the 

cataloged burial site."  (R:19:1807, 1812.)  Despite finding that the land use would 

be impeded if the permit was not granted, DHA then went on to impose an 

additional requirement on Wingra:  to show "that sand and limestone are currently 

a scarce resource or the inability to mine this area would impose a hardship on 

Wingra at this time."  (R:19:1807.)  Later in the Decision, DHA stated: 

In summary, although Wingra has shown that the denial of its 
application to disturb the WMG will prevent it from assessing 
valuable [sand] and limestone, it has not shown that the [inability] to 
access this material will prevent it from engaging in its business of 
mining, processing and selling sand and limestone for road 
construction and other projects. Wingra appears to have sufficient 
sand and limestone available both in the Kampmeier Quarry and 
other quarries that it owns or controls to supply the material it is 
obligated to supply for the foreseeable future.  
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(R:19:1815.) 

This heightened standard appears to cover not only the land use interest but 

also overlaps into DHA's consideration of the public interest (where Wingra 

addressed the benefits of the materials under the WMG for use in Dane County 

road construction and safety projects).  DHA's heightened standard does not have 

a basis in the statute and essentially requires Wingra to make a showing that it 

would be unable to survive without the permit to disturb.   

DHA's initial error—misinterpreting the statute to allow the heightened 

standard—is compounded by the fact that the ALJ applied the extra-statutory 

heightened standard only to interests asserted by Wingra.  Wingra presented 

evidence showing the benefits of mining the minerals under the WMG.  Rather 

than recognize this unrefuted evidence, DHA made speculative and baseless 

assumptions about the direness of Wingra's (and the public's) need for the 

materials.  DHA overreached when it began making determinations about what is 

best for Wingra as a business.  DHA is in no position to base its Decision on its 

view of what amount of work, what number of employees and what business 

opportunities are sufficient or appropriate for Wingra—and exceeds its authority 

in doing so.  The burial sites preservation statute does not grant DHA the powers 

of a central planner or the authority to mold and pass judgment on the business 

plan of a private entity. 

Although DHA stated that the land use "interest weighs in favor of granting 

the permit to disturb the cataloged burial site" and apparently weighed it in the 
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balancing test, this does not rectify DHA's error.  (R.19:1812.)  The determination 

of whether to grant a permit to disturb requires the weighing of the interests for 

and against the permit.  Imposing a heightened and extra-statutory burden on 

Wingra to support its land use interest results in less weight being given to 

Wingra's land use interest.  The heightened burden and resultant diminished 

weight given to Wingra's land use interest resulted in DHA not weighing the 

public interest at all as part of the balancing test.  As such, this erroneous 

application of the statutory test cannot be rectified without vacating the balancing 

test conducted by DHA. 

IV. DHA ERRONEOUSLY RULED PRIOR TO THE JANUARY 2014 
HEARING THAT WHETHER THE WMG CONTAINED HUMAN 
REMAINS WAS BEYOND THE SCOPE OF THE HEARING. 

As noted in DHA's Decision, DHA ruled prior to the January 2014 hearing 

that "the issue of whether human remains are present in the WMG is beyond the 

scope of the hearing to be conducted by the Division."  (R.19:1806.)  This ruling 

was made at a telephone conference held on November 22, 2013, and later 

summarized by DHA in a letter to the parties also dated November 22, 2013.  

(R.19:807-809.)  Wingra disagreed with this ruling and, at the beginning of the 

hearing, offered an offer of proof regarding whether human remains are present in 

the WMG.  (R.19:1421-1528.)   

DHA's prehearing ruling on the issue of human remains was erroneous.  

The statute requires that DHA conduct the balancing test in order to "determine 

whether the benefits to the permit applicant in disturbing the burial site or the land 
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outweigh the benefits to all other persons shown on the registry under sub. (2) (e) 

to have an interest in not disturbing the burial site or the land."  Wis. Stat. 

§ 157.70(5)(c)2.  The purpose of this balancing test is to prevent "disturbance of a 

burial site or cataloged land contiguous to a cataloged burial site" without a 

permit.  Wis. Stat. § 157.70(2r).  A burial site, as defined by the same statute, is 

"any place where human remains are buried."  Wis. Stat. § 157.70(1)(b). 

Wingra was entitled to introduce evidence showing the absence of human 

remains at the WMG as part of its arguments in support of granting the permit to 

disturb.  A burial site must, pursuant to the statute, have human remains buried at 

the site.  The request for a permit to disturb does not presume that there is a burial 

site.  In fact, SHS's administrative code section on permits to disturb, Wisconsin 

Adminstrative Code Historical Society section 2.04(2), explicitly discusses 

allowing testing to determine whether a property contains a burial site.  This 

makes evident that there is no automatic presupposition that the WMG is a burial 

site.  It further is consistent with this provision that Wingra should have been 

allowed, at a minimum, to present evidence showing that the WMG is not a burial 

site and, as such, there is no interest in denying the permit to disturb.   

Wingra submitted an offer of proof demonstrating that human remains are 

not buried at the WMG.  In support of this showing, Wingra was prepared to 

present evidence demonstrating that Professor Dante Fratta conducted ground 

penetrating radar ("GPR") testing, which detected soil anomalies inconsistent with 

human remains.  (R.19:1421-22.)  Professor Fratta conducted additional testing in 
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the form of magnetic survey to determine if the anomalies were human remains, 

and the survey showed that the anomalies were likely caused by the presence of 

mineral ore or artifacts produced by human activities.  (R.19:1422.)  Wingra 

additionally would have demonstrated that the original cataloging decision was 

made without any site specific evidence that human remains were present at the 

WMG.  (R.19:1423-24.) 

Evidence that the WMG does not contain human remains and thus is not a 

burial site would have a dramatic effect on these proceedings.  If Wingra had been 

properly allowed to show that the WMG is not a burial site, Wingra, given its 

significant interest in the land use and the clear public interest, would have been 

entitled to the permit to disturb.  As such, DHA's prehearing ruling that it would 

not allow evidence addressing the absence or presence of human remains at the 

WMG was erroneous, and Wingra requests that this Court set aside or modify the 

agency action pursuant to Wisconsin Statutes section 227.57(4), (5). 

V. DHA's FINDING THAT THE COMMERCIAL PURPOSE AS 
DEMONSTRATED BY WINGRA DOES NOT WEIGH IN FAVOR 
OF GRANTING THE PERMIT IS NOT SUPPORTED BY 
SUBSTANTIAL EVIDENCE IN THE RECORD. 

 Wingra proffered testimony on the "commercial purpose not related to land 

use which is consistent with the purposes of this section."  See Wis. Stat. 

§ 157.70(5)(c).  DHA recognized that Kevin Meicher, a certified general 

appraiser, testified that the highest and best use of the quarry is as a quarry, and 

that the proposed use of the quarry after mining is completed would be as a 
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residential subdivision.  (R.19:1812.)  Mr. Meicher further testified that the 

presence of the mesa would be detrimental to the property's future value and that 

he did not "see a development plan or surrounding land use that would incorporate 

[the mesa] within a development plan."  (R.19:1651.)  Neither SHS nor the 

Ho-Chunk presented any evidence contradicting Mr. Meicher's testimony.  

Mr. Meicher's undisputed testimony demonstrates that future commercial 

use of the land would be best served by granting the permit to disturb.  The record 

shows that denying the permit will result in a 100-plus foot tower or mesa in the 

property that would not fit into a development plan.  (R.19:1653.)  As the 

testimony further noted, such a mesa on the property is detrimental to its future 

value.  (R.19:1651.)  Despite the clear and undisputed record of testimony by 

Mr. Meicher, DHA found that this interest did not favor granting the permit to 

disturb.  Instead, DHA stated:  "one would expect that a residential subdivision 

could be developed without disturbing the 10,000 square foot cataloged burial 

site."  (R.19:1812.)  There is no testimony in the record that supports this 

conclusion; it is nothing more than speculation on behalf of DHA.  

Rather than consider the clear evidence of the commercial purpose interest, 

DHA chose to ignore it, instead stating that Wingra could refile its petition in the 

future "[i]f for some reason [a residential subdivision with the mesa] is not 

possible."  (R.19:1812.)  However, Wisconsin Statutes section 157.70 states that 

DHA shall weigh the interests listed if represented at the hearing.  Wis. Stat. 

§ 157.70(5)(c)2 (emphasis added).  Despite the clear mandate of the statute, DHA 
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did not weigh the commercial purpose interest.  Rather than rely on credible, 

uncontradicted testimony of the certified general appraiser, DHA baselessly 

speculated that the property could be developed without disturbing the cataloged 

site.  A statement that begins with "one could expect" can hardly be said to be 

supported by substantial evidence.  As such, this Court should find that DHA's 

finding on this interest should be set aside, or this Court should remand the case to 

the agency for further findings consistent with the record. 

VI. DHA's CONCLUSION THAT A SCIENTIFIC, ENVIRONMENTAL 
OR EDUCATIONAL PURPOSE DID NOT FAVOR GRANTING A 
PERMIT TO DISTURB THE WMG LACKED SUPPORT BY 
SUBSTANTIAL EVIDENCE IN THE RECORD. 

DHA found that the "scientific, environmental or educational purpose" 

interest weighed neither in favor of nor against permitting the disturbance of the 

WMG.  (R 19:1812.)  DHA concedes that there is not an "environmental purpose 

associated with the WMG."  (Id.)  Thus, the interest at issue is more properly 

defined as the scientific or educational purpose of the WMG.  DHA's finding that 

there is a scientific or environmental benefit in denying the permit to disturb is 

speculative and not supported by substantial evidence, and therefore should be set 

aside. 

Wingra presented evidence and DHA agreed that "scientific and 

educational purposes can be achieved by excavating the effigy mounds and 

studying them . . . ."  (R.19:1811.)  SHS's witness, Dr. Leslie Eisenberg, agreed 

that important scientific information has come from excavation of effigy mounds.  
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(R:19:1723.)  Further, Wingra has agreed that, should it be allowed to excavate the 

site, it would follow all safeguards so that the assumed remains would be protected 

and any artifacts uncovered would be preserved. 

DHA's conclusion that there is a scientific and educational value in being 

able to view the effigy mounds, however, ignores the uncontradicted testimony 

that (A) part of the canine effigy mound already has been destroyed, (B) the WMG 

is inaccessible to the public, and (C) overgrowth obscures any view of the 

mounds.  (R:19:1614.)  It also ignores the testimony that the mine likely will 

remain active for decades, which means that the public will continue to be barred 

from any access to the site and the overgrowth will continue to develop.  

(R:19:1623.)  Additionally, the testimony also establishes the mesa, which has 

sides of exposed rock, is subject to weather on an ongoing basis.  (R:19:1610.)  

This natural weathering will serve to destabilize the mesa over time.  

(R:19:1620-23.)  When considering any scientific or educational value in being 

able to visit the WMG in the future, if ever, these considerations must be taken 

into account.  These considerations reveal DHA's conclusions to be purely 

speculative. 

Another issue with DHA's Decision and with the testimony of SHS's 

witnesses is that they, again, decline to point to any value specific to the WMG.  

The testimony presented by SHS again emphasizes the scientific benefits of effigy 

mounds as a group rather than the WMG specifically.  (R:19:1712, 1732 (both of 

SHS's witnesses, Dr. Eisenberg and Mr. Birmingham, agree that "every burial site 
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that includes a prehistoric effigy mound possesses scientific or archeological 

importance").)  There has been no showing that the WMG has a scientific or 

educational value that is distinct from any other effigy mound. 

Consideration of the scientific or educational purpose must view the record 

as a whole.  The record establishes that, in its current state, the WMG has minimal 

or no scientific or educational purpose.  That is speculative at best.  The record 

also demonstrates that no archeological research has been done directly related to 

or showing the significance of the WMG.  (R:19:1808.)  Any scientific or 

educational value is impeded by the fact that the public cannot view or visit the 

WMG, and that is unlikely to change in, at a minimum, the next 50 years.  Over 

that time, however, the WMG site will continue to naturally degrade and 

destabilize.  Although DHA states that "the possibility of excavating the mounds 

will always exist," this is speculation that is contradicted by other statements in 

DHA's Decision and by the testimony in the record.  DHA admitted that "the site 

may deteriorate to the point that it disappears even if no permit allowing the 

disturbance of a cataloged burial site is issued."  (R:19:1809.)   

The record demonstrates that the scientific or educational interest in the 

WMG weighs in favor of granting the permit to disturb.  Denial of the permit to 

disturb diminishes or could even destroy the scientific and educational value of the 

WMG by allowing it to deteriorate, thereby losing any chance to gain information 

from the WMG.  Granting the permit to disturb will allow Wingra to carefully 

excavate the site and preserve any artifacts located at the WMG.  Excavation will 
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provide additional information on the WMG site, which will have scientific and 

educational significance.  Excavation will also ensure that this information is not 

lost over time.  A certain scientific and educational purpose outweighs the 

speculative educational interest put forth by SHS.  DHA's finding that this 

speculative interest is of equal weight to Wingra's concrete benefits is not 

supported by substantial evidence in the record.  The record clearly supports 

finding that the scientific and educational purpose interest weighs in favor of 

granting the permit to disturb.  Any other finding is not supported by substantial 

evidence in the record.  

VII. DHA's CONCLUSION THAT THERE WAS A HISTORICAL 
SIGNIFICANCE OF THE WMG LACKED SUPPORT OF 
SUBSTANTIAL EVIDENCE IN THE RECORD. 

Pursuant to Wisconsin Statutes section 157.70, DHA also considered 

whether there is "[h]istorical and aesthetic significance of the burial site."  Wis. 

Stat. § 157.70(5)(c)2.cm.  Like the affiliation interest, this factor requires 

evaluating evidence of the significance of the specific burial site at issue.  Like the 

purported affiliation interest, the record does not support the conclusion that there 

is a historical or aesthetic1 significance of the WMG. 

DHA's basis for finding a historical significance boils down to an improper 

decision to protect all effigy mounds, stating, "[a]ll remaining effigy mounds have 

historic significance as a link to Wisconsin's prehistoric past."  (R.19:1812.)  DHA 

                                              
1 DHA states that there is no evidence of an aesthetic interest. (R.19:1812 (stating "[t]here is no 
apparent aesthetic significance to the site").) 
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makes no attempt to evaluate the historical significance of the WMG as a burial 

site.  However, the record demonstrates that the historic knowledge of the WMG 

site is unclear and that there has been a lack of investigation related to the WMG.  

Although there is evidence that effigy mounds were constructed during a period 

between 700 A.D. and 1100 A.D., there is no specific evidence as to when the 

WMG was constructed.  Although there is evidence that the effigy mounds were 

constructed by Native American people, there is no specific evidence or agreement 

as to which specific group built the WMG.  There is a dearth of historical 

knowledge of the WMG which must, at a minimum, lessen the purported historical 

significance of the site.  More critically, SHS's witness, Mr. Birmingham, a former 

archeologist with SHS, admitted in his deposition that there was not any historical 

or aesthetic significance specific to the WMG. 

If a reasonable person viewed the record, they would not find that there is a 

historical or aesthetic interest in the WMG.  This is confirmed by SHS's witness 

and the lack of other testimony or evidence at the hearing demonstrating any 

significance specific to the WMG.  Given the lack of testimony specific to the 

WMG, DHA's basis for finding a historical significance (i.e., "[a]ll remaining 

effigy mounds have historic significance as a link to Wisconsin's prehistoric past") 

is simply an unsupported conclusion and an attempt to protect all effigy mounds 

despite the specific limitation of the statute.  DHA made no attempt to evaluate the 

historical significance of the WMG itself as a burial site.  As such, the finding that 

the historical significance of the WMG weighed in favor of denying the permit to 
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disturb is not supported by substantial evidence in the record and must be set 

aside, or the action must be remanded for further proceedings applying to 

appropriate standard. 

CONCLUSION 

For the foregoing reasons, Wingra respectfully requests that this Court: 

 find that DHA's Decision erroneously applied Wisconsin Statutes 
section 157.70 by extending the statute to cover effigy mounds generally; 

 find that DHA's Decision erroneously applied Wisconsin Statutes 
section 157.70 by failing to require an "affiliation" and instead finding an 
affinity to be sufficient; 

 find that DHA's Decision erroneously applied Wisconsin Statutes 
section 157.70 by imposing a heightened burden on Wingra as to land use 
and the public interest; 

 find that DHA's Decision erroneously barred Wingra from providing 
evidence as to whether the WMG contained human remains; 

 find that DHA's conclusion on commercial purpose was not supported by 
substantial evidence in the record; 

 find that DHA's conclusion that a scientific, environmental or educational 
purpose was not supported by substantial evidence in the record; 

 find that DHA's conclusion on commercial purpose was not supported by 
substantial evidence in the record; 

 find that DHA's conclusion on the historical significance was not supported 
by substantial evidence in the record; and 

 vacate DHA's Decision, and modify the Decision based on the record or 
remand the Decision to DHA for further proceedings consistent with this 
Court's conclusions. 
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