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SUMMARY AND STATEMENT REGARDING ORAL ARGUMENT 

Michael Lee Long, Jr., fired a handgun at an occupied vehicle outside a store 

in Rosebud, South Dakota.  He had a prior tribal conviction for a misdemeanor crime 

of domestic violence.  He was convicted by a jury of Assault with a Dangerous 

Weapon, Simple Assault, Discharge of a Firearm During and in Relation to a Crime 

of Violence, and being a Prohibited Person in Possession of a Firearm. 

Long’s appeal challenges the district court’s denial of two motions.  First, he 

moved to dismiss the prohibited person count, claiming he was denied counsel in 

tribal court.  He also moved for a mistrial or continuance, arguing that the 

government violated Brady v. Maryland when it produced during trial a newly 

discovered tribal police report that contained the names and statements of two 

witnesses.  The government opposes his arguments on appeal.  He was not denied 

the opportunity to retain counsel consistent with the rules in tribal court.  There was 

no Brady violation.  The government disclosed the material as soon as it was 

discovered, and Long was not deprived of a fair trial.    

The facts and legal arguments are adequately presented in the briefs and 

record, and the decisional process would not be significantly aided by oral argument.  

Accordingly, the government does not request oral argument. 
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JURISDICTIONAL STATEMENT1 
 
 

Michael Lee Long, Jr. appeals the final judgment of the district court in a 

criminal case.  The superseding indictment alleged violations of 18 U.S.C. §§ 

1153, 113(a)(3), 922(g)(9) and 924(c)(1)(A), and the district court had jurisdiction 

pursuant to 18 U.S.C. §§ 3231 and 1153.  The district court sentenced Long on 

August 1, 2016, and entered final judgment on August 3, 2016.  DCD 95. Long 

filed a timely notice of appeal on August 16, 2016.  DCD 98.  This court has 

jurisdiction pursuant to 28 U.S.C. §§ 1291 and 3742. 

 
 
 
 
 
 
 
 
 
 
 
 
 

                                       
1 References to the record will be as follows: The district court record will be 
denoted by the letters “DCD” followed by the appropriate docket number and 
relevant page number.  References to Long’s Appellant brief will be denoted by 
the letters “AB,” followed by the appropriate page number.  The jury trial 
transcript will be cited as “JTT,” followed by relevant volume and page numbers.  
Admitted trial exhibits will be referred to as “Tr. Exh.” followed by the relevant 
exhibit.  The transcript of the pretrial conference will be cited as “PTC,” followed 
by relevant page numbers.    
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

 

I. WHETHER THE DISTRICT COURT SHOULD HAVE 
DISMISSED THE CHARGE OF PROHIBITED PERSON IN 
POSSESSION OF A FIREARM BASED ON THE RIGHT TO 
COUNSEL IN TRIBAL COURT. 

   
  United States v. Smith, 171 F.3d 617 (8th Cir. 1999)  
  United States v. First, 731 F.3d 998 (9th Cir. 2013) 
  United States v. Bryant, 136 S. Ct. 1954 (2016) 
 

II. WHETHER THE GOVERNMENT COMMITTED A BRADY 
VIOLATION BY DISCOVERING AND DISCLOSING CERTAIN 
EVIDENCE DURING TRIAL. 

 
Brady v. Maryland, 373 U.S. 83 (1963) 
Kyles v. Whitley, 514 U.S. 419 (1995) 
United States v. Garcia, 569 F.3d 885 (8th Cir. 2009) 
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STATEMENT OF THE CASE 

A.  Procedural history. 

Long was charged by a federal grand jury in October 2015 with one count of 

Assault with a Dangerous Weapon (18 U.S.C. §§ 1153 and 113(a)(3)) and one count 

of Using a Firearm During and in Relation to a Crime of Violence (18 U.S.C. § 

924(c)(1)(A)).  DCD 1.  In March 2016, a seven-count superseding indictment was 

returned, charging Long with three counts (Counts I-III) of Assault with a Dangerous 

Weapon (18 U.S.C. §§ 1153 and 113(a)(3)); one count (Count IV) of Prohibited 

Person in Possession of a Firearm (18 U.S.C. §§ 922(g)(9), 924(a)(2), and 924(d)); 

and three counts (Counts V-VII) of Using a Firearm During and in Relation to a 

Crime of Violence (18 U.S.C. § 924(c)(1)(A)).  DCD 33.   

Prior to trial, Long moved to dismiss Count IV claiming that he lacked the 

requisite predicate conviction.  DCD 37, 38.  The district court heard argument and 

denied the motion.  Long also moved to dismiss Counts II, III, VI and VII, claiming 

they were multiplicitous.  The court deferred ruling on these counts until the close 

of the Government’s case in chief. 

Long proceeded to a jury trial that began on May 10, 2016.  Following the 

close of the government’s case on May 11, 2016, Long made an oral motion for 

judgment of acquittal and renewed the motion to dismiss Counts II, III, VI and VII. 

JTT Vol. II at 281.  The court granted Long’s motion for judgment of acquittal as to 
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Counts III and VII.  DCD 66.  JTT Vo. II at 282-84.  The Court also granted the 

motion to dismiss Count VI.  DCD 66, JTT Vol III at 284-87, 329-30.  On May 12, 

2016, the jury returned a verdict of guilty of Assault with a Dangerous Weapon 

(Count I), not guilty of Assault with a Dangerous Weapon (Count II), but guilty of 

the lesser-included offense of Simple Assault, guilty of Prohibited Person in 

Possession of a Firearm (now Count III), and guilty of Using a Firearm During and 

in Relation to a Crime of Violence (Count IV).  DCD 67, JTT Vol III and 386-87.  

On May 26, 2016, Long filed a Motion for New Trial, which the government 

opposed.  DCD 73-75.  The district court denied the motion on July 13, 2016.  DCD 

81.   

On August 1, 2016, Long was sentenced to 30 months’ imprisonment on 

Count I, 6 months’ imprisonment on Count II, 30 months’ imprisonment on Count 

III, and 120 months’ imprisonment on Count IV, with the sentences on Counts I, II, 

and III to run concurrent and the sentence on Count IV to run consecutive to all other 

counts.  DCD 95.  Long’s timely notice of appeal was filed on August 16, 2016.  

DCD 98.   

B.  Factual background. 

One evening in May 2015, Cynthia Jones-Bear Robe entered the Paul Mart 

convenience store in Rosebud, South Dakota, to purchase cigarettes.  JTT Vol I at 

22-23.  Waiting in the car for her were Jones-Bear Robe’s sixteen-year-old daughter, 
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K.J., and K.J.’s seventeen-year-old boyfriend, Robert Kills in Water.  JTT Vol I at 

22-23, 42.  Shortly thereafter, Long and his wife, Delores Long, arrived at Paul Mart.  

JTT Vol I at 24.  Delores went into the manager’s office, and Long stood behind 

Jones-Bear Robe in line for the cashier.  JTT Vol I at 24.  Jones-Bear Robe felt 

threatened by Long.   JTT Vol I at 24-25.  After paying for her items, Jones-Bear 

Robe exited the store, walked back to her vehicle, and called law enforcement.  JTT 

Vol I at 24-25. 

While on the phone with law enforcement, Jones-Bear Robe got out of her 

vehicle and walked over to Long’s vehicle to get the license plate number.  JTT Vol 

I at 26; Vol II at 223-24.  Long, who was standing outside of his vehicle smoking a 

cigarette, looked upset that she was getting his license plate number and asked what 

she was doing and if she was “snitching” on him.  JTT Vol I at 26, 46.  He followed 

Jones-Bear Robe while she walked back to her vehicle, a maroon 2001 Cadillac 

Escalade.  JTT Vol I at 25-26, 31, 46-47.  K.J. was in the driver’s seat, Jones-Bear 

Robe climbed in the front passenger seat, and Kills in Water was in the back seat.  

JTT Vol I at 25, 42.  Long opened the passenger door, pointed a handgun at Jones-

Bear Robe and K.J., and threatened to shoot them.  JTT Vol I at 25-26, 29; Vol II at 

224-26.  K.J. put the vehicle in reverse and backed up, striking Long with the open 

passenger door and knocking him to the ground.  JTT Vol I at 27; Vol II at 224-226.  
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Long fired at the vehicle as K.J. began to drive out of the parking lot.  JTT Vol I at 

28; Vol II at 224-25, 229.   

Surveillance video recovered from Paul Mart depicts the events that occurred 

inside the store and the gas pumps in front of the store, but there were no cameras 

on the side of the store where the shooting occurred.  Tr. Exhs. 1, 3, 4;  JTT Vol II 

at 122.  Witnesses disagreed about the number of shots fired, but only one shell 

casing was recovered from the scene and a single bullet casing was recovered from 

the radiator of Jones-Bear Robe’s vehicle.  JTT Vol I at 28, Vol II at 111, 143, 198-

99; 224-27; 245; 290-91.  K.J. then drove the vehicle towards the police department, 

approximately a mile away.  JTT Vol I at 29, 89, Tr. Exh. 3.  Rosebud Sioux Tribe 

(RST) Police Officer Albert Little Elk, one of the responding officers, located Jones-

Bear Robe’s vehicle about a quarter mile from the police station, being pushed by 

her husband in another vehicle.  JTT Vol I at 90-91.   

Long voluntarily went to the RST Police Department that evening to speak 

with an officer, and he was later detained.  JTT Vol I at 83, 85-86, 94.  Delores 

subsequently turned a handgun into the RST Police Department.  JTT Vol II at 144.  

The handgun was examined by the South Dakota State Forensic Lab and determined 

to be a working firearm.  Tr. Ex. 9; JTT Vol II at 268.  The cartridge and bullet 

casing were tested, and both were determined to be consistent with the handgun used 

by Long on the night of the incident.  Tr. Exh. 9; JTT Vol II at 268.  An agent from 
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the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) concluded the 

firearm was not manufactured in South Dakota and that, if it was received and/or 

possessed in the South Dakota, it traveled in or affected interstate commerce.  Tr. 

Exh. 7; JTT Vol II at 258-260. 

C. The Issues Long Raises on Appeal. 

 1. Challenge to the predicate domestic violence conviction.   

Long had a prior conviction for domestic violence in RST Court that served 

as the predicate for Count IV, charging Long under 18 U.S.C. § 922(g)(9) for being 

a prohibited person in possession of a firearm.  JTT Vol II at 163-66, Tr. Exh. 5.  He 

moved to dismiss that count pretrial, claiming he was not provided licensed counsel 

in the tribal proceeding and did not waive his right to counsel.  DCD 38.  Long 

argued that (1) 18 U.S.C. § 921(a)(33)(B) requires that he was either represented or 

that he waived counsel in his prior tribal proceeding, and neither occurred, and (2) 

that an uncounseled predicate violates the Sixth Amendment of the United States 

Constitution.  DCD 38 at 5-9.2     

                                       
2 Long does not renew his constitutional challenge on appeal.  He acknowledged in 
his motion that argument hinged on the outcome of a case that was, at the time, 
pending before the United States Supreme Court.  An opinion was issued in July 
2016, holding that “the Sixth Amendment does not apply to tribal-court 
proceedings.”  United States v. Bryant, 136 S. Ct. 1954, 1959 (2016).  Moreover, if 
an uncounseled tribal court conviction is valid when entered, it does not violate the 
Sixth Amendment for it to serve as a predicate offense for a conviction under 18 
U.S.C. § 117(a).  Id.    
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The motion was first addressed by the district court in a written opinion and 

order that also dealt with other motions to dismiss that Long had filed.  DCD 50.  

The court outlined the legal challenge but deferred ruling, stating that it wanted “to 

hear from counsel at the pretrial conference and motion hearing before ruling on this 

issue.”  Id.  It was again addressed at the pretrial conference, and Long 

acknowledged that he was represented in the tribal proceeding, but he claimed his 

counsel was not law trained.  PTC at 18-23.   The district court issued a written order 

denying the motion, stating its decision was “based on the reasoning in United States 

v. First, 731 F.3d 998 (9th Cir. 2013).  This Court does not read United States v. 

Smith, 171 F.3d 617 (8th Cir. 1999) to dictate a different outcome than that reached 

in First.” DCD 59.   

2. Challenge to the government’s trial disclosure of a police 
report.  

 
On the first day of trial, after voir dire and before opening statements, the 

government first obtained a supplemental narrative report from RST Police Officer 

Daniel Reynolds.  JTT Vol I at 3.  The report included the names and summarized 

statements of two witnesses, Jennifer Young and James Bordeaux, both of whom 

were previously unknown to the government.  JTT Vol I at 4.  The government 

issued subpoenas for Young and Bordeaux, amended its witness list, and disclosed 

a copy of Officer Reynold's report to Long.  JTT Vol I at 3-4.  Long, claiming that 

the report was untimely disclosed Brady information, moved for a mistrial and, 
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alternatively, for a trial continuance.  JTT Vol I at 6.  Both motions were denied and 

trial proceeded.  JTT Vol I at 7.   

On the afternoon of the second day of trial, Young testified that she saw the 

incident at Paul Mart while parked at the Paul Mart gas pumps.  JTT Vol II at 243-

44.  Young was standing outside her vehicle with the driver's door open because she 

was getting money out of her purse.  JTT Vol II at 244.  She observed a heavy-set 

man, matching Long's stature, standing at the passenger door of a red SUV parked 

next to Paul Mart.  JTT Vol II at 243-44, 248.  He reached for the SUV's passenger 

door and was yelling at someone in the vehicle about taking his license number 

down.  JTT Vol II at 243.  She watched the vehicle reverse, which caused the man 

to roll under the vehicle's door onto the ground.  JTT Vol II at 245.  Young testified 

that after the vehicle backed out and was moving forward, she witnessed the man 

shooting a gun at the vehicle with his left hand.  JTT Vol II at 243-45, 252.   

According to Young, the man was shooting while sitting on his backside on 

the ground, but that he was in the process of standing back up.  JTT Vol II at 244.  

She testified that she heard three shots.  JTT Vol II at 245.  After seeing the incident, 

Young drove her vehicle around the block before returning to Paul Mart to get gas 

as originally intended.  JTT Vol II at 245-46.  Young testified that she did not see a 

gun in the man's hand while he was at the passenger door; she only saw the man put 

his arm out to fire.  JTT Vol II at 244-45, 251-52, She testified that the man then 
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stood up and put the gun into his jacket pocket.  JTT Vol II at 245-46, 252.  During 

her testimony Young watched the Paul Mart surveillance video at Tr. Exh.1.  JTT 

Vol II at 246-51.  Young identified another woman on the video as Kim Denoyer.  

JTT Vol II at 249-50.3  The surveillance video shows Denoyer run from inside Paul 

Mart to her vehicle close in time to when Young heard three shots fired.  Tr. Exh.1, 

JTT Vol II at 249-50. 

Bordeaux could not be located.  JTT Vol II at 215-17. 4  Due to the late 

discovery of Officer Reynold's report and the unavailability of Bordeaux, the court 

permitted Long to elicit hearsay testimony from Officer Reynolds regarding 

statements Young and Bordeaux made the night of the incident. JTT Vol II at 215-

18.  Officer Reynolds testified that he believed Young told him that she heard what 

she thought was a single gunshot when attempting to get gas at Paul Mart.  JTT Vol 

II at 290-91.5  Officer Reynolds testified that Bordeaux reported that he saw a 

                                       
3 Prior to Young’s review of Tr. Exh. 1, Denoyer’s identity was not known to the 
government or to Long; Denoyer was not subpoenaed, and she did not testify.  JTT 
Vol II at 287-289. 
 
4 No police reports were offered as exhibits at trial.  On August 1, 2016, the 
government filed a Motion to Supplement the Record, which included as 
attachments Officer Little Elk’s incident report and narrative (Attch 2/Ex. 12), 
which was provided to Long well in advance of trial, as well as Officer Reynolds’ 
incident report and narrative (Attch 4/Ex 14), which was obtained from Officer 
Reynolds on the first day of trial and immediately provided to Long.  DCD 90. 
 
5 Young’s statements to Officer Reynolds were likely also admissible as prior 
inconsistent statements. 
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maroon SUV reversing quickly, and he saw a man lying in front of the reversing 

vehicle.  JTT Vol II at 292.  Bordeaux stated that he thought he heard a single noise 

that sounded like a vehicle backfiring.  JTT Vol II at 292. 

On May 26, 2016, Long filed a Motion for New Trial, renewing the claim of 

a Brady violation, which the government opposed.  DCD 73-75.  The district court 

denied the motion on July 13, 2016.  DCD 81.  The court reasoned that no Brady 

violation occurred because (1) the information was not in the possession of the 

federal government, (2) Young was subpoenaed, testified, and was cross-examined, 

and (3) Long was allowed to introduce Bordeaux’s statement, thereby blunting any 

claim to prejudice.  Id.   

Additional facts will be added as necessary. 

SUMMARY OF ARGUMENT 

 Long’s claim that his prior tribal domestic violence conviction was an invalid 

predicate for § 922(g)(9) should be rejected.  Long bears the burden of demonstrating 

he was deprived of the right to counsel that existed in that tribal proceeding, and he 

has not met that burden.   

 Second, Long argues that the discovery of certain evidence during trial 

amounted to a Brady violation.  The evidence in question was not in the 

government’s possession or control prior to trial; it was disclosed during trial, and 
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was actually inculpatory.  Moreover, the defendant suffered no prejudice, but if he 

had, it would have been overcome by the district court’s remedial actions.  

ARGUMENT 

I. THE DISTRICT COURT DID NOT ERR IN DENYING LONG’S 
MOTION TO DISMISS THE COUNT UNDER 18 U.S.C. § 922(g)(9). 
 

A. Standard of Review. 
 

The district court’s refusal to dismiss an indictment based on its interpretation 

of a federal statute is subject to de novo review.  United States v. Pfeifer, 371 F.3d 

430, 433 (8th Cir. 2004); United States v. Smith, 171 F.3d 617, 619 (8th Cir. 1999). 

B. The tribal court’s failure to provide law-trained counsel to Long in his 
tribal prosecution does not invalidate his predicate conviction.  
 

Under 18 U.S.C. § 922(g)(9), it is unlawful for a person “who has been 

convicted in any court of a misdemeanor crime of domestic violence” to possess a 

firearm.  The term “misdemeanor crime of domestic violence” is defined by § 

921(a)(33)(A), to include an offense that: 

(i)  is a misdemeanor under Federal, State, or Tribal law; and  
 
(ii)  has, as an element, the use or attempted use of physical force, or 
the threatened use of a deadly weapon, committed by a current or 
former spouse, parent, or guardian of the victim, by a person with whom 
the victim shares a child in common, by a person who is cohabiting with 
or has cohabited with the victim as a spouse, parent, or guardian, or by 
a person similarly situated to a spouse, parent, or guardian of the victim. 
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At § 921(a)(33)(B)(i), it provides, however, that a person “shall not be considered to 

have been convicted” of a misdemeanor crime of domestic violence unless: 

(I) the person was represented by counsel in the case, or knowingly and 
intelligently waived the right to counsel in the case; and 
 
(II) in the case of a prosecution for an offense described in this 
paragraph for which a person was entitled to a jury trial in the 
jurisdiction in which the case was tried, either 
 

(aa) the case was tried by a jury, or 
 
(bb) the person knowingly and intelligently waived the right to  
have the case tried by a jury, by guilty plea or otherwise. 

 

 In United States v. First, the government appealed to the Ninth Circuit after a 

district court dismissed an indictment under 18 § 922(g)(9).  First, 731 F.3d 998, 

1001 (9th Cir. 2013), cert. denied, 135 S. Ct. 50 (2014).  Like Long, the defendant 

in First had been convicted in tribal court of a misdemeanor crime of domestic 

violence, and he argued it was an invalid precedent for § 922(g)(9) because he was 

unrepresented.  Id.  First was indigent, and per the rules of the charging tribal court, 

he was not offered court-appointed counsel.  Id.  He argued his § 922(g)(9) 

prosecution violated the Sixth Amendment.  Id.  The Ninth Circuit reversed.  Id. 

 In First, the court rejected the very statutory argument that Long now makes.  

It analyzed the text of § 921(a)(33)(B)(i)(I) and agreed with the government “that in 

the phrase ‘right to counsel in the case,’ the words ‘in the case’ modify the words 
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‘right to counsel.’”  Id. at 1004.  Otherwise, the court reasoned, the modifying phrase 

“in the case” is left without purpose.  Id. Therefore, a tribal misdemeanor conviction 

for domestic violence is a valid predicate for § 922(g)(9) so long as the defendant 

was provided whatever right to counsel was required by the tribunal “in the case.”  

Id. at 1006.   

 In reaching that conclusion, the First court cited with approval this Court’s 

decision in United States v.  Smith, 171 F.3d 617, 619 (8th Cir. 1999), reasoning that 

Smith “implicitly read the ‘right to counsel’ provision in § 921(a)(33)(B) as referring 

to the right that existed in the underlying proceeding.”  First, 731 F.3d at 1005.  In 

Smith, the appellant was convicted under § 922(g)(9) due to a predicate Iowa 

misdemeanor domestic assault conviction in which he pled guilty at a proceeding at 

which his court-appointed counsel failed to show.  Smith, 171 F.3d at 619.  In First, 

the court found it telling that this Court evaluated Smith’s right to counsel under 

Iowa state law rather than ending the inquiry at federal law.  First, 731 F.3d at 1005. 

 Here, the Court should follow First.  Given that the right to counsel is 

qualified by “in the case,” the right that must be waived is best understood as 

whatever right to counsel the defendant had in the prior proceeding.  Long does not 

claim in his appeal that the tribal court violated its rules “in the case” by not 

appointing Long licensed counsel.  See generally AB 10-14. 
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That reasoning is reinforced by the Supreme Court’s recent decision regarding 

two related constitutional questions.  First, the Sixth Amendment does not apply to 

tribal-court proceedings.  United States v. Bryant, 136 S. Ct. 1954, 1958 (2016).  

Second, an otherwise-valid, uncounseled tribal court conviction may be used as a 

predicate for a federal recidivist statute without violating the Constitution.  Id. at 

1966.  Thus, assuming as true Long’s allegation that he was not afforded licensed 

counsel in his prior tribal proceeding, using that conviction as a predicate for a 

conviction under § 922(g)(9) would not violate the Constitution.  Long’s 

interpretation of § 921(a)(33)(B)(i)(I) would, however, invalidate tribal convictions 

through federal scrutiny of a tribunal’s procedure in just the way that Bryant rejects.   

C. Long has not met his burden of production. 

This Court observed that the courts that have addressed the question have held 

that § 921(a)(33)(B)(i) creates affirmative defenses allocating the burden of 

production and proof on the defendant.  United States v. Pfeifer, 371 F.3d 430, 434 

(8th Cir. 2004) (citing United States v. Hartsock, 347 F.3d 1, 7-9 (1st Cir. 2003); 

United States v. Akins, 276 F.3d 1141, 1145 (9th Cir. 2002)); see also United States 

v. Frechette, 456 F.3d 1, 4 (1st Cir. 2006).  In this appeal, Long has incorrectly tried 

to shift the burden to the government to prove that the exceptions in 18 U.S.C. § 

921(a)(33)(B)(i)(I) do not fit him.  See AB at 11-12.  Because § 921(a)(33)(B)(i) 

offers affirmative defenses, however, if this Court were to split with the Ninth 
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Circuit and its decision in First, it would be Long’s burden to show that he was 

deprived of counsel in the tribal court.   

Long has not met his burden here.  As he notes in his brief, the government 

pointed to the Rosebud Sioux Tribe Constitution in which, in its Bill of Rights, a 

right to counsel is guaranteed.  AB 12. The discussion at the pretrial conference 

focused not on whether Long was represented by counsel in the prior case, but by 

whom he was represented and whether that person had a law degree.  DCD 108 

(PTC) at 18-23.6  Long offered no evidence and made no argument that he was not 

properly advised of his right to retained counsel, nor does he claim that he was 

deprived of that right in the prior case.   

II. LONG IS NOT ENTITLED TO RELIEF BASED ON THE 
DISCLOSURE OF CERTAIN EVIDENCE DURING TRIAL.  
 

A. Standard of Review. 
 

“The standard of review for alleged violations of Brady is whether ‘there is a 

reasonable probability that, had the evidence been disclosed to the defense, the result 

of the proceeding would have been different.’”  United States v. E.V., 500 F.3d 747, 

756 (8th Cir. 2007) (quoting United States v. Bagley, 473 U.S. 667, 682 (1985).  

                                       
6 There appears to be no dispute that Long was, in fact, represented by counsel in 
the tribal proceeding, but he claims she was unlicensed lay counsel.  The 
government did not rebut that contention during the pretrial conference.  See 
generally, PTC at 18-23.   
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“The standard of review applicable to denial of a motion for mistrial is abuse of 

discretion.”  United States v. Nelson, 984 F.2d 894, 897 (8th Cir. 1993). 

B. The discovery and disclosure of a tribal police report containing the  
names of two new witnesses on the morning of trial was not a Brady 
violation. 

In Brady v. Maryland, 373 U.S. 83, 87 (1963), the Supreme Court held that 

"the suppression by the prosecution of evidence favorable to an accused upon request 

violates due process where the evidence is material to either guilt or punishment, 

irrespective of the good faith or bad faith of the prosecution.”  Evidence is material 

under Brady if “there is a reasonable probability that, had the evidence been 

disclosed, the result of the proceeding would have been different.”  Cone v. Bell, 556 

U.S. 449, 469-70 (2009); see also United States v. Ryan, 153 F.3d 708, 712 (8th 

Cir.1998) (citing Kyles v. Whitley, 514 U.S. 419, 433-34 (1995)).  A “prosecutor has 

a duty to learn of any favorable evidence known to the others acting on the 

government's behalf in the case, including the police.”  Kyles, 514 U.S. at 437.  “The 

question is not whether the defendant would more likely than not have received a 

different verdict with the evidence, but whether in its absence he received a fair trial, 

understood as a trial resulting in a verdict worthy of confidence.”  Id. at 434.   

“A ‘reasonable probability’ of a different result is accordingly shown when 

the government's evidentiary suppression ‘undermines confidence in the outcome of 

the trial.’”  Id. (quoting United States v. Bagley, 473 U.S. 667, 678 (1985)).  “Brady 
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is violated if three requirements are met: ‘The evidence at issue must be favorable 

to the accused, either because it is exculpatory, or because it is impeaching; that 

evidence must have been suppressed by the State, either willfully or inadvertently; 

and prejudice must have ensued.’”  United States v. Tyndall, 521 F.3d 877, 881 (8th 

Cir. 2008) (quoting Morales v. Ault, 476 F.3d 545, 554 (8th Cir. 2007)); see also 

Strickler v. Greene, 527 U.S. 263, 281-82 (1999). 

 This Court has found that Brady applies to information “exclusively within 

the prosecutor's control and knowledge.” Liggins v. Burger, 422 F.3d 642, 655 (8th 

Cir. 2005).  The Brady rule requires the government to disclose evidence, even if 

known only to police investigators and not to the prosecutor.  The prosecutor has a 

duty to learn of any evidence favorable to the defense which is known to others 

acting on the government's behalf in the case, including the police.  Strickler v. 

Greene, 527 U.S. 263, 281 (1999); Kyles v. Whitley, 514 U.S. 419, 437 (1995).   

 In this case the lead agent, Special Agent Provost, collected information about 

the case and provided it to the government.   JTT Vol II at 180-81.  Officer Reynolds’ 

report was created the day after the incident, but it was not provided to the 

government until May 10, 2016.  JTT at 116-118.  The district court took judicial 

notice that the Rosebud Sioux Tribe has its own law enforcement pursuant to a 

contract of the tribe with the Bureau of Indian Affairs under Pub. L. 93-638.  JTT 

Vol II at 215-16. 
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Under the Indian Self–Determination Education Assistance Act (“Self–

Determination Act”), as authorized by 25 U.S.C. § 450f, the law enforcement 

functions on the Rosebud Sioux Indian Reservation are funded by a contract 

pursuant to Pub. L. 93–638.  The language of such a contract does not transform an 

officer employed by the tribal police department into a federal law enforcement 

officer.  See United States v. Schrader, 10 F.3d 1345,1350 (8th Cir.1993); Locke v. 

United States, 215 F. Supp. 2d 1033, 1038 (D.S.D. 2002).  Rather, the officer is 

merely designated by the Bureau of Indian Affairs to execute the responsibilities of 

the Rosebud Sioux Tribal Law Enforcement Services.  See Schrader, 10 F.3d at 

1350.  The district court, citing to its ruling on the same issue in United States v. 

Stoneman, 2010 WL 2710477 (D.S.D. 2010), held that evidence held by the Rosebud 

Sioux Tribe is outside of the control of the government and, therefore, not subject to 

Brady.  DCD 81 at 14. 

C.  Even if the evidence had been subject to Brady, there was no Brady 
violation. 

 
As discussed above, no Brady violation has occurred unless (1) the evidence 

is exculpatory or impeaching, (2) it was suppressed by the State, and (3) prejudice 

ensued.  Tyndall, 521 F.3d at 881 (8th Cir. 2008).  Even if the evidence had been 

suppressed by the government (it was not), the other two requirements are still not 

met. 
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 First, the evidence was not favorable to Long, and Brady does not require the 

government to disclose inculpatory evidence. See United States v. Roach, 28 F.3d 

729, 734 (8th Cir.1994) (requested information must be exculpatory); United States 

v. Carper, 942 F.2d 1298, 1300 n.1 (8th Cir.), cert. denied, 502 U.S. 993, 112 S. Ct. 

614, 116 L. Ed. 2d 636 (1991).   The report at issue disclosed the identities and 

statements of two witnesses who provided additional incriminating evidence against 

Long.   One witness, Jennifer Young, reported she arrived at the gas station, saw an 

SUV reversing quickly, and she heard three gunshots.  DCD 90 at 16.  The second 

witness, James Bordeaux, reported he saw a maroon Suburban or Escalade reverse 

quickly from the parking area, that there was a male on the ground in front of the 

vehicle, and he heard what he thought was a backfire from a vehicle.  DCD 90 at 16.  

Those statements either inculpate the defendant or are cumulative of other evidence 

introduced in trial.  Long’s belief that such evidence is exculpatory (because it shows 

he only fired one shot) is far less reasonable than concluding that it was additional 

evidence of his guilt.   

Additionally, even where the prosecution delays disclosure of evidence, but 

the evidence is nonetheless disclosed during trial, Brady is not violated.  See United 

States v. Boykin, 986 F.2d 270, 276 n.6 (8th Cir.) (quoting Nassar v. Sissel, 792 F.2d 

119, 121 (8th Cir. 1986), cert. denied, 510 U.S. 888, 114 S. Ct. 241, 126 L. Ed. 2d 

195 (1993).  While more timely disclosure is favored, the untimely disclosure of 
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inculpatory evidence is not a Brady violation.  See also United States v. Gilling, 156 

F.3d 857, 860 (8th Cir. 1998); United States v. Flores-Mireles, 112 F.3d 337, 340-

41 (8th Cir. 1997). 

 Long also suffered no prejudice as a result of the late disclosure.  Jennifer 

Young was located and testified on the second day of trial, which allowed Long 

sufficient time to prepare to cross-examine her.  Further, the court allowed Long to 

recall Officer Reynolds for the purpose of introducing the hearsay statements 

Bordeaux made to him as a remedy for the late disclosure of the report and 

Bordeaux’s unavailability.  JTT at 290-292.  See United States v. Almendares, 397 

F.3d 653, 664 (8th Cir. 2005) (finding evidence of misidentification was disclosed 

in time to be effectively used by the defendant at trial because the jury was aware of 

the evidence, and defense counsel chose not to recall the witness on the same topic 

yet argued in closing that the misidentification created reasonable doubt). 

 The evidence overwhelmingly supported the jury’s verdict.  Long focused 

on the varied statements about the number of shots fired, and inconsistencies in the 

witnesses’ testimony, but he has never claimed that he did not fire at the vehicle.  

The perceived minor differences between the witness accounts is not exculpable 

evidence.  A new trial under Rule 33 "is reserved for exceptional cases in which 

the evidence preponderates heavily against the verdict.”  United States v. Knight, 

800 F.3d 491, 504 (8th Cir. 2015) (quoting United States v. Johnson, 474 F.3d 
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1044, 1051 (8th Cir. 2007)).  Long's case does not fall within that category. See 

United States v. Garcia, 569 F.3d 885, 889-90 (8th Cir. 2009). 

CONCLUSION 

Based on the foregoing, the Government respectfully requests this Court 

affirm Long’s conviction and sentence. 

 Dated this 11th day of January, 2017. 

      RANDOLPH J. SEILER 
      United States Attorney 
 
 
      _/s/ Kirk W. Albertson ________ 
      Kirk W. Albertson 

Assistant U.S. Attorney 
PO Box 7240 
Pierre, SD 57501 
(605) 224-5402 
Kirk.Albertson@usdoj.gov 
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