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SUMMARY OF ARGUMENT 
 
 Congress has unambiguously recognized the Frank’s Landing Indian 

Community (the “Community”) as a “self-governing dependent Indian 

community” that is “eligible for the special programs and services provided by the 

United States to Indians because of their status as Indians.”  See Pub. L. No. 103-

435, 108 Stat. 4566 (the “1994 Frank’s Landing Act”).  In doing so, Congress 

utilized nearly the exact same language it used to define the term “Indian tribe” in 

IGRA.  By any measure, IGRA’s definition of the term “Indian tribe,” and the 

language Congress used to recognize the Frank’s Landing Indian Community, are 

clear and unambiguous. 

 Under the Chevron doctrine, courts first look to whether Congress has 

addressed a particular issue through clear and unambiguous language.  Where the 

statutory language is unambiguous, federal agencies and the courts must adhere to 

congressional intent.  A federal agency is allowed to supply its own interpretation 

only where Congress has used ambiguous statutory language, or where it has not 

addressed the precise matter at hand, and even then, the agency’s interpretation 

must be reasonable.   

 The Appellees have never explained how or why the statutory language at 

issue here is open to agency interpretation in the first place. Instead, they assume 

that they are free to supplant IGRA’s definition of the term “Indian tribe” with 
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their own, more convenient definition.  What’s more, the Appellees assume that 

they are entitled to deference under the Chevron doctrine – never bothering to 

address Chevron’s critical first step, and the Community’s argument that the 

statutory language is clear. Appellees’ failure to address Chevron’s first step is 

fatal. Where an appellee fails to raise the issue in its response brief, it is deemed to 

have abandoned the issue.  

 This Court should apply the language adopted by Congress, rather than the 

language that the Appellees wish Congress would have adopted, and reverse the 

District Court’s erroneous decision. 

ARGUMENT 

A. There is no need to skip ahead to Chevron’s second step, because 
Congress has used unambiguous language to establish that the Frank’s 
Landing Indian Community qualifies as an “Indian tribe” under 
IGRA’s definition of that term. 
 
The Supreme Court’s decision in Chevron USA Inc. v. Natural Resources 

Defense Council, Inc., 467 U.S. 837 (1984) provides the framework under which 

courts determine whether an agency’s implementation of statutory language is 

permissible.  Chevron establishes a two-step process for a court to review a federal 

agency’s construction of a statute.  First, a court must determine whether Congress 

has addressed the “precise question at issue” using unambiguous statutory 

language.  Id. at 842-43.  If it has, the reviewing court looks no further and the 

inquiry is over – the court simply enforces the clear language.  See Aragon-Salazar 

  Case: 17-35368, 11/30/2017, ID: 10673828, DktEntry: 23, Page 8 of 25



	 3 

v. Holder, 769 F.3d 699, 706 (9th Cir. 2014) (“Because the statutory language is 

unambiguous, we end our inquiry at Chevron’s first step…”).   

The judicial inquiry proceeds to the second step only where there has been a 

determination that Congress was silent on the question at issue, or that Congress 

spoke through ambiguous language.  Chevron, 467 U.S. at 843. 

It is clear that Congress addressed the precise issue of which entities will be 

considered “Indian tribes” for purposes of IGRA.  Congress included a statutory 

definition of that term in IGRA itself: 

(5) The term ‘‘Indian tribe’’ means any Indian tribe, 
band, nation, or other organized group or community of 
Indians which—  
 
(A) is recognized as eligible by the Secretary for the 

special programs and services provided by the United 
States to Indians because of their status as Indians, 
and  
 

(B) is recognized as possessing powers of self-
government.  

 
25 U.S.C. § 2703(5). 

 It is also clear that Congress defined the Community’s legal status for 

purposes of federal law when it adopted the 1994 Frank’s Landing Act.  Congress 

recognized the Community using nearly the exact same language it used to define 

the term “Indian tribe” in IGRA: 

(a) Subject to subsection (b), the Frank's Landing Indian 
Community in the State of Washington is hereby 
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recognized; 
 
(1) as eligible for the special programs and services 
provided by the United States to Indians because of 
their status as Indians and is recognized as eligible to 
contract, and to receive grants, under the Indian Self-
Determination and Education Assistance Act for such 
services, but the proviso in section 4(c) of such Act (25 
U.S.C. 450b(c)) shall not apply with respect to grants 
awarded to, and contracts entered into with, such 
Community; and 
 
(2) as a self-governing dependent Indian community 
that is not subject to the jurisdiction of any federally 
recognized tribe. 

 
Pub. L. No. 103-435, 108 Stat. 4566 (emphasis added). 

 There is no plausible argument that Congress has not addressed the precise 

question at issue in this case: the definition of the term “Indian tribe” in IGRA, and 

whether the Community meets the criteria set forth in that definition.  Congress 

was not silent on the matter.  Therefore, this Court should only proceed to the 

second step in the Chevron analysis if the relevant statutory language is 

ambiguous.  See Barboza v. California Ass’n of Professional Firefighters, 799 F.3d 

1257, 1266 (9th Cir. 2015) (“If the statute is silent or ambiguous as to the precise 

question at issue we next consider the agency’s regulations…”).   

   As the Community explained in its Opening Brief (Doc. 9), neither IGRA’s 

definition of the term “Indian tribe” nor the 1994 Frank’s Landing Act are 

ambiguous.  Statutory language is ambiguous if it is susceptible to multiple 
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interpretations.  See Alaska Wilderness League v. Environmental Protection 

Agency, 727 F.3d 934, 938 (9th Cir. 2013) (“A statute is ambiguous if it is 

susceptible to more than one reasonable interpretation.”); and, Vega v. Holder, 611 

F.3d 1168, 1170 (9th Cir. 2010) (holding that a statute was ambiguous because it 

was susceptible to multiple interpretations).  The language contained in Section 

2703(5) of IGRA, and in the 1994 Frank’s Landing Act, is not subject to varying 

interpretations. 

 IGRA’s definition of “Indian tribe” includes “any Indian tribe, band, nation, 

or other organized group or community of Indians[.]” 25 U.S.C. § 2703(5) 

(emphasis added).  The 1994 Frank’s Landing Act recognizes the Community as a 

“self governing dependent Indian community.”  Pub. L. No. 103-435.  As such, the 

Community is undoubtedly a “community of Indians.”  

It would be oddly redundant for IGRA’s language to limit the definition of 

“Indian tribe” to mean “any Indian tribe.”  It would also render the remaining 

statutory language in the definition as mere surplusage.  Courts should generally 

avoid a statutory construction that renders statutory language meaningless 

surplusage. Duncan v. Walker, 533 U.S. 167, 174 (2001); United States v. Winkles, 

795 F.3d 1134, 1146 (9th Cir. 2015) (stating that it is a “cardinal” canon of 

statutory construction that courts must interpret statutes so that “no clause, 

sentence, or word shall be superfluous, void, or insignificant.”); Navarro v. Encino 
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Motorcars, LLC, 780 F.3d 1267, 1273 (9th Cir. 2015) (“If the agency read out a 

word altogether, its interpretation likely would be unreasonable.”); Boise Cascade 

Corp. v. U.S. E.P.A, 942 F.2d 1427, 1432 (9th Cir.1991) (A Court must interpret 

the statute as a whole, giving effect to each word and making every effort not to 

interpret a provision in a manner that renders other provisions of the same statute 

inconsistent, meaningless or superfluous).   

 IGRA’s definition also includes those communities of Indians that have been 

recognized by the Secretary as “eligible…for the special programs and services 

provided by the United States to Indians because of their status as Indians[.]”  25 

U.S.C. § 2703(5).  The 1994 Frank’s Landing Act recognizes the Community “as 

eligible for the special programs and services provided by the United States to 

Indians because of their status as Indians….”  Pub. L. No. 103-435.  There is no 

variation at all between the operative language in IGRA’s definition and the 

operative language in the 1994 Frank’s Landing Act.  They cannot be subject to 

differing reasonable interpretations – both statutes refer to the exact same “special 

programs and services” the United States provides to Indian tribes.  

The Appellees continue to rely upon the “by the Secretary” language 

included in IGRA’s definition of “Indian tribe.”  Doc. 18, Appellees’ Brief at 20.  

As far as it concerns the Frank’s Landing Indian Community, this language is not 

relevant; Congress has recognized the Community as eligible for those programs 

  Case: 17-35368, 11/30/2017, ID: 10673828, DktEntry: 23, Page 12 of 25



	 7 

pursuant to its plenary authority to legislate Indian affairs.  The Secretary is not 

free to withhold that recognition in light of the congressional mandate.  The “by 

the Secretary” language could be dispositive when considering the status of some 

other community of Indians lacking congressional recognition.  Regardless, the 

Secretary has already recognized the Community as eligible for those services, as 

evidenced by actually providing those services.  See DOI AR 0168-193 (William 

Frank, Jr. v. Commissioner of Internal Revenue, Petitioners’ Summary of Factual 

History: Frank’s Landing, Docket Nos. 12682-81; 28694-28697-82 (U.S. Tax 

Court) (describing Indian services provided by the United States to the 

Community)). 

 Lastly, IGRA’s definition includes those communities of Indians that have 

been recognized as eligible for the federal government’s special programs and 

services, and that also possess “powers of self-government.”  25 U.S.C. § 2703(5).  

The 1994 Frank’s Landing Act recognizes the Community as “self-governing.”  

Pub. L. No. 103-435.  It requires no further explanation to state that a “self-

governing” Community possesses “powers of self-government.”  The District 

Court found this to be true in an earlier case involving the Community. Nisqually 

Indian Tribe v. Gregoire, 649 F. Supp. 2d 1203, 1209-10 (W.D. Wash. 2009), 

affirmed 623 F.3d 923 (9th Cir. 2010).   
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 The statutory language here is not ambiguous because it is not subject to 

varying reasonable interpretations.  The language in IGRA’s definition of “Indian 

tribe” carries the exact same meaning as the language used in the 1994 Frank’s 

Landing Act: it refers to the same types of Indian communities, the same special 

programs and services, and the same powers of self-government. 

This is a classic (and simple) case of statutory interpretation that is resolved 

by reading the clear language adopted by Congress and applying it to the precise 

question at issue here – just as directed by the Chevron doctrine’s critical first step. 

This case becomes difficult and complex only after going on a hunt for ambiguity 

in separate federal statutes, unrelated regulations, and bureaucratic policy 

pronouncements.  There is no need, or license, to do that where the statutory 

language is so clear and unambiguous. That statutory language answers the 

question in the affirmative: the Frank’s Landing Indian Community is an “Indian 

tribe” under IGRA’s unambiguous definition of that term.   

B. The Appellees do not explain why the inquiry should proceed to 
Chevron’s second step. 
 
The Appellees have never offered an explanation as to how the language at 

issue in this case is susceptible to multiple reasonable interpretations.  There was 

no such explanation offered in the original March 6, 2015 Decision.  Although the 

Community’s Opening Brief provides extensive argument and analysis supporting 

its position that the language at issue is plain and unambiguous (Doc. 9, Opening 
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Brief at 11-38), Appellees never bothered to respond to that argument at all, much 

less explain how or why the statutory language should be deemed ambiguous.  

Instead, the Appellees simply assume that this Court should jump straight to step 

two of the Chevron analysis, defer to Appellees’ manufactured definition of the 

term “Indian tribe,” and declare that the dispute is over. 

 The Community explained in its Opening Brief that Congress addressed the 

precise matter at issue in clear and unambiguous terms: the Frank’s Landing Indian 

Community is an “Indian tribe” under IGRA’s definition of that term.  The 

Appellees filed an answer in which they didn’t even acknowledge the 

Community’s arguments, or address Chevron’s first step.  The Appellees’ Brief 

simply demands this Court’s deference; stating on multiple occasions that 

Appellees are entitled to deference “to the extent [the statutes are] ambiguous”.  

Doc. 18, Appellees’ Brief at 14, 18, 23 and 27.  But the Appellees never actually 

explain the “extent” to which the statutes are ambiguous.  Instead, the Appellees 

attempt to direct this Court’s attention to completely separate statutes (id., 

Appellees’ Brief at 14, citing the 1994 Tribal List Act), legislative history (id., 

Appellees’ Brief at 15, citing Senate Report No. 100-446), and federal regulations 

governing the recognition of Indian tribes (id., Appellees’ Brief at 4-5). The 

Appellees never bother to squarely address IGRA’s definition of the term “Indian 
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tribe,” or explain why they believe that the same language used in the 1994 Frank’s 

Landing Act means something different. 

The Appellees continue to repeat as mantra their argument that the 

Community couldn’t possibly fall within IGRA’s limited definition of the term 

“Indian tribe” because the Community is not a federally recognized Indian tribe, 

and every other group eligible for gaming under IGRA is a federally recognized 

Indian tribe.  The Community acknowledged its unique status under federal law in 

its Opening Brief at 27-28. The Appellees assume that this anomaly renders the 

statutory language ambiguous, allowing them to proceed to Chevron’s second step.  

See Appellees’ Brief at 20-26.  As the Community explained in its opening brief, 

its unique status under federal law is anomalous, and the Supreme Court has held 

that statutory language often creates anomalies that must be respected by the 

courts.  Doc. 9, Opening Brief at 29 (citing Michigan v. Bay Mills Indian 

Community, 572 U.S. ______; 134 S. Ct. 2024, 2033 (2014)). 

 The Appellees seek a simple, bright-line rule that equates the separate 

definitions of the term “Indian tribe” in IGRA and in the 1994 Tribal List Act.  See 

DOI AR 0080 (“[the 1994 Tribal List Act] also provides a simple ‘bright line’ rule 

that preserves government resources around such matters”).  But the Appellees’ 

desire for bureaucratic convenience does not make IGRA ambiguous.  This Court 

  Case: 17-35368, 11/30/2017, ID: 10673828, DktEntry: 23, Page 16 of 25



	 11 

has explained that policy considerations cannot be used to find ambiguity in 

otherwise unambiguous statutes: 

However, we decline to allow policy considerations to 
inject ambiguity into the text of an unambiguous statute. 
Using extrinsic policy considerations to determine 
whether there is statutory ambiguity is plainly contrary to 
Supreme Court precedent on both Chevron step one and 
statutory interpretation more generally. 

 
Aragon-Salazar v. Holder, 769 F.3d 699, 706 (9th Cir. 2014). 
 
 The Chevron doctrine is deferential to federal agencies by its very nature.  

But, it is not a free pass.  A court may only proceed to the second step after it has 

determined that the applicable statutes are ambiguous.  See Eisinger v. Federal 

Labor Relations Authority, 218 F.3d 1097, 1105 (9th Cir. 2000) (“As this Court 

has explained, ‘The court only takes the second step (whether the agency's answer 

is based on a permissible construction of the statute) if the statute is silent or 

ambiguous.’")  (internal quotations omitted). The Appellees must at least undertake 

the work necessary to explain why the statutory language is ambiguous before they 

can demand deference from the courts under the second step of a Chevron 

analysis.  They have not done that here.  

Appellees’ failure to address the issue of Chevron’s first step is fatal, as 

Appellees are deemed to have abandoned the issue. The federal rules require the 

brief to contain “the contentions of the appellant with respect to the issues 

presented, and the reasons therefore, with citations to the authorities, statutes and 
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parts of the record relied on.” Fed. R. App. P 28(a)(4).  The Ninth Circuit has long 

held that failure to properly address an issue on appeal with analysis and authority 

causes that issue to be deemed to have been waived. Leer v. Murphy, 844 F.2d 628, 

634 (9th Cir. 1988) (“Issues raised in a brief which are not supported by argument 

are deemed abandoned.... We will only review an issue not properly presented if 

our failure to do so would result in manifest injustice”); United States v. Turner, 

898 F.2d. 705, 712 (9th Cir. 1990) (explaining that the issue was abandoned 

because the appellant failed to support his contention with any argument but 

sought to adopt the arguments of his codefendants); Acosta-Huerta Estelle, 7 F.3d 

139, 144 (9th Cir. 2013); and, Moore v. Greyhound Bus Lines, Inc., 

___Fed.Appx__, 2017 WL 4422669 at *2 (9th Cir. 2017). Although these cases 

found waivers by the respective appellants’ failures to properly address an issue, 

the obligation to actually present arguments applies with equal force and effect on 

an appellee in filing its response brief. See Hamilton v. Southland Christian Sch., 

680 F.3d 1316, 1318-19 (11th Cir. 2012); Brammer-Hoelter v. Twin Peaks Charter 

Acad., 492 F.3d 1192, 1207 (10th Cir. 2007); Parker v. Franklin County Cmty. 

Sch. Corp., 667 F.3d 910, 924 (7th Cir. 2012); and, Hillman v. Internal Revenue 

Serv., 263 F.3d 338, 344-45 (4th Cir. 2001) (Hamilton, J., dissenting).  An appellee 

cannot rely upon unspoken or assumed arguments to make its case.1 

																																																								
1 This is especially true in cases like this, where the Appellees are federal agencies 
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C. Even if the statutory language were ambiguous, the Appellees’ 
interpretation is unreasonable and is not entitled to any deference. 
 
The Appellees’ March 6, 2015 Decision was an unreasonable interpretation 

of IGRA and the 1994 Frank’s Landing Act because it renders key provisions of 

IGRA and the 1994 Frank’s Landing Act superfluous, and it substitutes language 

Congress adopted for a completely separate purpose for the language Congress 

adopted in IGRA. 

An agency’s interpretation of a statute is unreasonable if it appears from the 

statute or the legislative history that Congress would not have sanctioned such a 

reading, or if the agency has rendered statutory language meaningless or 

superfluous.  See Chevron and Navarro, supra.  Moreover, the traditional canons 

of construction applicable to Indian statutes narrow the range of reasonable 

statutory construction available to a federal agency when the agency is interpreting 

a statute passed for the benefit of Indian tribes.  See Montana v. Blackfeet Tribe of 

Indians, 471 U.S. 759, 766 (1985) (“[T]he canons of construction applicable in 

Indian law are rooted in the unique trust relationship between the United States and 

the Indians.”); and, Massachusetts v. U.S. Dept. of Transp., 93 F.3d 890, 893 (D.C. 
																																																																																																																																																																																			
and officials defending an administrative decision under de novo appellate review.  
See Schleining v. Thomas, 642 F.3d 1242, 1246 (9th Cir. 2011) (explaining that 
questions of statutory construction are reviewed de novo).  The Appellees are not 
entitled to deference unless this Court is able to reach Chevron’s second step; 
therefore, they bear some burden to demonstrate that the statute is ambiguous.  The 
Appellees cannot rely on arguments not actually presented to this Court to show 
that this Court should proceed to that second step. 
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Cir. 1996) (“Other time-honored canons of construction may similarly constrain 

the possible number of reasonable ways to read an ambiguity in a statute…”). 

In this instance, the Appellees relied upon the 1994 Tribal List Act to 

completely replace IGRA’s definition of the term “Indian tribe.” The 1994 Tribal 

List Act and IGRA are completely separate statutes adopted for separate purposes, 

and each statute contains its own distinct definition of the term “Indian tribe.”  

Moreover, the Appellees’ interpretation of the 1994 Frank’s Landing Act 

undermines the purpose of that act, which is to promote the self-reliance and self-

government of the Community in a manner similar to that supported by IGRA.  See 

Gregoire, 649 F. Supp. 2d at 1210 (“This holding is consistent with the federal 

government’s policy of promoting Indian self-reliance and government.  See, e.g., 

Indian Gaming Regulation Act [sic].”). 

The Appellees have demanded deference to their bureaucratic attempt to 

rewrite several congressional enactments.  In the process, they have described the 

Community’s understanding that the 1994 Frank’s Landing Act recognized the 

Community’s authority to regulate and engage in class II gaming as “implausible.”  

See Doc. 18, Appellees’ Brief at 24.  The Appellees’ brief is at odds with their 

earlier legal conclusion “that there could be an argument that Frank’s Landing is a 

tribal organization that uniquely falls within the definition of “tribe” only for 

purposes of Class I and Class II gaming under IGRA.” DOI AR 0078 
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(Memorandum from Scott Keep, Senior Counsel to Kevin Washburn, Assistant 

Secretary – Indian Affairs (March 3, 2015)(“[We] recognize that there could be an 

argument that Frank’s Landing is a tribal organization that uniquely falls within the 

definition of “tribe” only for purposes of Class I and Class II gaming under 

IGRA.”)). 

It is the Appellees’ own interpretation that is implausible.  The Appellees do 

not have the authority to rewrite congressional enactments by mixing-and-

matching key statutory definitions for the sake of bureaucratic convenience.  This 

Court should not sanction such a contorted reading of statutory language.   

CONCLUSION 

Congress meant what it said when it recognized the Community using nearly 

the exact same language that Congress used to define the term “Indian tribe” in 

IGRA. Therefore, the Community is an “Indian tribe” within IGRA’s unambiguous 

definition of that term. Appellees actions to deprive the Community of the 

opportunities afforded to Indian tribes, as defined by Congress in the passage of 

IGRA, were arbitrary, capricious and contrary to law 

For the reasons set forth in the Community’s Opening Brief and above, the 

Community respectfully requests that this Appeals Court reverse the District 

Court’s order granting summary judgment to the Appellees, and direct the District 

Court to enter judgment in the Community’s favor and grant the Community’s 
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claims for declaratory and injunctive relief.  

Dated: November 30, 2017  Respectfully submitted, 

      s/ Scott Crowell 
      SCOTT CROWELL 
      Crowell Law Office-Tribal Advocacy  Group  
      1487 W. State Route 89A, Suite 8 
      Sedona, AZ 86336 
      Tel: (425) 802-5369 
      Fax: (509) 235-5107 
      Email: scottcrowell@hotmail.com 
 
      Bryan T. Newland 
      Fletcher Law, PLLC 
      909 Abbott Road, Suite F 
      East Lansing, MI 48823 
      Tel: (517) 862-5570 
      Email: bnewland@fletcherlawpllc.com 
            
      Alan S. Middleton 
      Law Offices of Alan S. Middleton, PLLC 
      18550 43rd Ave, NE  
      Lake Forest Park, WA 98155 
      Tel: (206) 533-0490 
      Email: alanscottmiddleton@comcast.net 
           
       Attorneys for Appellant 
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STATEMENT OF RELATED CASES 
 

 Pursuant to Ninth Circuit Rule 28-2.6, I state that there are no related cases 

pending in this Court. 

 
Dated: November 30, 2017    
 

   s/ Scott  Crowell 
    SCOTT CROWELL  
    (WSBA No. 18868) 
    CROWELL LAW OFFICE – TRIBAL  
    ADVOCACY GROUP 

   1487 W. State Route 89A, Suite 8 
    Sedona, AZ 86336 
    Tel: (425) 802-5369 
    Fax: (509) 235-5017 
    Email: scottcrowell@hotmail.com 
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   s/ Scott  Crowell 
    SCOTT CROWELL  
    (WSBA No. 18868) 
    CROWELL LAW OFFICE – TRIBAL  
    ADVOCACY GROUP 
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    Tel: (425) 802-5369 
    Fax: (509) 235-5017 
    Email: scottcrowell@hotmail.com 
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by using the appellate CM/ECF system on November 30, 2017. 

 I certify that all participants in the case are registered CM/ECF users and 
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Dated: November 30, 2017     
        

   s/ Scott  Crowell 
    SCOTT CROWELL  
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