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CORPORATE DISCLOSURE STATEMENT 

There is no non-governmental corporate party to this proceeding.  
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STATEMENT REGARDING RELATED CASES 

This case involves a dispute between the Ute Tribe and one of the Tribe’s 

former employees, the defendant/appellee Lynn D. Becker (“Becker).  In 2014, the 

Tenth Circuit affirmed the District Court’s dismissal of Mr. Becker’s federal court 

complaint against the Tribe for breach of contract.  Becker v. Ute Indian Tribe, 770 

F.3d 944 (10th Cir. 2014).  There are now two additional appeals pending before the

Tenth Circuit arising out of the parties’ dispute, Ute Indian Tribe v. Lawrence, case 

number 16-4154, and Becker v. Ute Indian Tribe, case number 16-4175.   
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JURISDICTIONAL STATEMENT 

Becker asserted that the District Court had jurisdiction over his complaint 

under 28 U.S.C. §§ 1331 (federal question) and 28 U.S.C. § 2201.  The Tribe and 

related parties dispute that Becker presented a federal question, and that issue is 

discussed in detail in the body of this brief. 

The Tribe and related parties then brought counterclaims and third party 

claims against Becker.  They asserted federal court jurisdiction for their 

counterclaims/third party claims under 28 U.S.C. § 1331, 1343 (protection of civil 

rights), and 1362 (action brought by an Indian tribe) and 28 U.S.C. § 1367 

(supplemental jurisdiction).  The district court had authority to grant the tribal parties 

requested declaratory relief under 28 U.S.C. § 2201 and 42 U.S. § 1983, and had 

authority to grant injunctive relief under 28 U.S.C. § 2202 and 42 U.S. § 1983, as 

well as the Tenth Circuit’s dispositive rulings in Ute Indian Tribe v. Utah, 773 F.2d 

1087, 1093 (10th Cir. 1986) (en banc) (“Ute III”), modified, 114 F.3d 1513, 1519 

(10th Cir. 1997) (“Ute V”), reaffirmed, 790 F.3d 1000 (10th Cir. 2015) (“Ute VI”); 

reaffirmed, No. 15-4080, 2016 WL 4502057 (“Ute VII”).  

The district court issued an order on September 28, 2016 in which it denied 

the Tribal Parties’ motion for a preliminary injunction, granted Becker’s motion for 

a preliminary injunction enjoining a Tribal Court suit, and dismissed all of the 
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Tribe’s counterclaims and third party claims.  App. V-803.  The Tribal Parties 

requested certification of appealability of the order granting the motion to dismiss 

the Tribal Parties’ counterclaims and third party claims, which the District Court 

granted on October 14, 2016.  The Tribal Parties timely filed a notice of appeal on 

September 29, 2016.  This Court issued a notice of abatement because, in addition 

to the appeal of the preliminary injunction orders, the notice of appeal included 

issues for which the certificate of appealability had not yet been issued.  This Court 

then lifted the notice of abatement after the certificate of appealability was issued.  

10th Cir. Doc. 1019706049 

The Tenth Circuit has appellate jurisdiction under 28 U.S.C. § 1291.  

ISSUES PRESENTED FOR REVIEW 

1. Does the Ute Tribe’s Court have subject matter jurisdiction over a dispute 

between the Tribe and an on-Reservation tribal managerial employee, stemming 

from that on-Reservation tribal employment and the employee’s breach of duties 

to the Tribe, where a threshold issue in the dispute is interpretation of the Tribe’s 

Constitution and the dispute presents other issues of tribal law?  

2. Where the Ute Tribe’s Court has subject matter jurisdiction over a complaint 

before the Tribe’s Court and the Tribal Court defendant has not even attempted 

to exhaust tribal court remedies, has the federal court been given subject matter 
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jurisdiction to enjoin that tribal court proceeding; or if the federal court does have 

subject matter jurisdiction, should it enjoin the Ute Court proceeding? 

3. Does the federal court have subject matter jurisdiction over a Tribe and a tribally 

owned corporation’s federal court counterclaims, stated under 42 U.S.C. § 1983 

and based upon deprivation of due process of law?   

STATEMENT OF THE CASE 

The Ute Indian Tribe of the Uintah and Ouray Reservation, its Business 

Committee, (collectively the Ute Tribe), and Ute Energy Holdings, LLC, a wholly 

tribally owned corporation, filed suit in the Tribe’s Court against former Ute Land 

Division Manager Lynn Becker.  App. I-52, ¶¶1-4. 

 The Tribe’s suit was based upon, inter alia, Becker’s consensual, contractual, 

on-Reservation managerial employment relationship with the Tribe.  Id. at ¶6.  The 

contractual agreement was entered into at the Tribe’s headquarters on trust land in 

Fort Duchesne, and Becker’s officer was located in that same tribal headquarters.  

Id. at ¶21. 

 As alleged in the Tribal Court complaint, during his on-Reservation 

managerial employment, Becker, in conspiracy with other unscrupulous individuals, 

committed fraud and gross breaches of Becker’s fiduciary duties to the Tribal Court 

plaintiffs.  Id. at ¶¶8-13.   The consensual agreement that Becker entered into with 

Appellate Case: 16-4175     Document: 01019715034     Date Filed: 11/02/2016     Page: 10     



4 
 

the Tribe is one of the results of Becker’s on-Reservation fraud and breaches of 

fiduciary duty against his employer.  Id.  

Becker began working for the Tribe in 2003.  Id. at ¶13.  On April 27, 2005, 

Becker and the Tribe executed a so-called “Independent Contractor Agreement” 

(hereinafter “IC Agreement”).1  Id.  The IC Agreement purported to operate 

retroactively to March 1, 2004, and to provide for Becker’s employment as the “Land 

Division Manager” for the Tribe’s on-Reservation Energy and Minerals Department, 

i.e. for a department within the Tribe’s government.  Id.  Becker’s salary under the 

agreement was $200,000 per year.  Id. at ¶22.  The agreement also purported to give 

Becker 2% of the tribal trust assets which were contained in net revenue distributed 

from Ute Energy, LLC to Ute Energy Holdings, LLC.  

Becker received all of the money to which he was entitled under the IC 

Agreement.  Id. at ¶27. 

In his position as a tribal employee, Becker fraudulently and grossly 

mismanaged the Tribe’s property, while simultaneously enriching himself.  Id. at 

¶¶15-18. 

                                           
1  The IRS subsequently determined that Becker’s position was as a tribal employee, 
not an independent contractor.  Id. at 14. 
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Through a complex series of agreements and transactions, which were 

designed to obscure and conceal Becker’s fraud, Becker sought to get tribal trust 

assets transferred to him.  Id.  

The Tribe has both substantive and procedural laws which seek to protect the 

Tribe from such unscrupulous employee actions.  Becker violated both the 

substantive laws and the procedural laws.  As a matter of Ute law, Becker did not 

obtain lawful approval for his self-dealing transactions, and he did not obtain any 

valid waiver of tribal sovereign immunity from suit.  Id. Counts I, II.  The IC 

Agreement is void ab initio based upon these failures.  Id. 

Because the agreements related to tribal trust property, both the Tribe’s laws 

and the United States’ laws required federal review and approval of the agreements.  

Id. at ¶24.   Becker did not obtain the requisite federal approval either.  Id. at ¶24.  

In a continuing effort to obtain the fruits of his own fraud and his breaches of 

fiduciary duty to the Tribe, Becker brought a federal court suit against the Tribe.  D. 

Utah case no. 2:13-cv-123. The Federal District Court properly dismissed that suit 

under the well-pled complaint doctrine, and this Court affirmed.  Becker v. Ute 

Indian Tribe, 770 F.3d 944 (10th Cir. 2014).   

Based upon that ruling, Becker had only one lawful option if he wanted to 

pursue his unsupported claim against the Tribe—he could bring a suit in the Tribe’s 

Court.  Becker chose not to do that.  Instead he brought suit in the Utah State Court.   
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The Tribe then brought suit against Becker under the applicable tribal and 

federal laws in the Tribe’s Court.  App. I-52 

The Tribal Court Plaintiffs’ claims included a claim for declaratory judgment 

that Becker’s purported contracts where void ab initio based upon provision in the 

Tribe’s Constitution; declaratory judgment that under federal law and independently 

under tribal law, there was not a valid waiver of the Tribe’s sovereign immunity for 

any claims by Becker; declaratory judgment that Becker’s claims are time-barred; 

and declaratory judgement regarding the status of the Tribe’s “Section 17 

corporation.”  App. I-52, Counts I-IV. 

Without even answering the Tribal Court complaint and without exhausting 

Tribal Court remedies, Becker asked the Utah State Court to enjoin the Tribal Court 

proceeding, which the State Court properly refused to do.  Becker then filed a new 

federal court suit, through which he asked the federal court to do what the State 

Court had correctly refused to do—enjoin the lawful Ute Court proceeding.  He 

asserted subject matter under 28 U.S.C. § 1331 and 28 U.S.C. § 2201.  He asserted 

that his federal court suit “arises and relates to an Independent Contract Agreement,” 

App. I-24, ¶7—the very same contract that this Court had previously held did not 

provide for federal question jurisdiction.   

 The Tribe and Ute Energy Holdings first moved to dismiss Becker’s federal 

court complaint and then filed counterclaims and a third party complaint which 
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sought an injunction against Becker’s improper State Court case.  The Tribe and Ute 

Energy Holding’s counterclaims and third party claims raised multiple federal 

questions, including claims for violations of civil rights under 42 U.S.C. § 1983, 

unlawful infringement of Ute Court jurisdiction, and the federal law issues regarding 

the illegality of Becker’s purported contract.  Jurisdiction of the Tribe’s 

Counterclaims/Third Party claims were based upon 28 U.S.C. § 1331, 1362, 1343 

and 1367. 

Contrary to law, the United States District Court for the District of Utah 

enjoined the Tribal Court proceeding and refused to enjoin the Utah Court 

proceeding.  App. 803.  And, without providing explanation, the District Court also 

dismissed the Tribe’s federal law claims against Becker.  

The Tribe timely filed this appeal.  This case is a companion case to 10th Cir. 

case no 16-4154, and this Court has ordered both cases to be heard by the same panel 

at the same time.   

SUMMARY OF THE ARGUMENT 

The core issues in the present case and the companion case (case no. 16-4154), 

are issues unique to Indian law cases:  the jurisdictional lines between three court 

systems.  The companion case presents a more complex (though still not difficult) 

scenario involving these jurisdictional boundaries, but the primary issue in the 

present case is simpler: does the complaint that the Tribe filed in the Tribe’s Court 
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present a claim over which the Tribe’s Court has at least a colorable claim of at least 

concurrent jurisdiction.  If so, then it cannot be enjoined by the federal district court.   

There is, simply, no good faith argument on the other side of this issue: the 

Ute Tribal Court has jurisdiction.  This is a contract dispute between the Tribe and a 

tribal managerial employee, for work at the Tribe’s governmental center on the 

Reservation, regarding tribal trust properties.  E.g., Williams v. Lee, 358 U.S. 217 

(1959) (tribal court has exclusive jurisdiction over contract dispute between a tribal 

member and a non-Indian which arose in part on the Reservation); Montana v. 

United States, 450 U.S. 544, 565-66 (1981) (holding that tribal courts have subject 

matter jurisdiction over, inter alia, contract disputes between the Tribe and others).   

Even the District Court in this case held that the Tribal Court has subject 

matter jurisdiction.  “[T]he court concludes that the Tribe has met its burden [to 

establish Ute Court subject matter jurisdiction] as the result of entering into a 

contract with plaintiff.”2  App. 809.   

In fact, as discussed in the companion case, the Tribe’s Court has primary 

subject matter jurisdiction, the State Court lacks subject matter jurisdiction, and the 

federal court has a duty to protect the Tribe’s jurisdiction from the Utah State Court’s 

                                           
2 The important point is that the federal court acknowledged that the Tribe’s Court 
did have jurisdiction.  The Tribe adamantly disagrees with the District Court’s 
contention that under the facts and procedural posture, the Tribe had the burden to 
prove tribal court jurisdiction in the federal court.   
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refusal to comply with federal law limitations on State Court jurisdiction over 

Reservation affairs.  But this Court’s duty to protect Ute jurisdiction from Utah’s 

encroachment is discussed in more detail in the companion case.  The issue primary 

in the present case is the even easier question of whether the Tribal Court has at least 

concurrent jurisdiction, or even just a colorable claim of jurisdiction.  The Tribal 

Court does have jurisdiction. 

When Becker brought suit against the Tribe in federal court, the Tribe filed 

counterclaims and third party claims to secure the Tribe’s rights under 42 U.S.C. § 

1983, and assert the tribes other claim.  The other claims are discussed in the Tribe’s 

brief in the companion case, but as discussed below, the District Court erred by 

dismissing the Tribe’s claims under 1983. 

ARGUMENT 

I. UNLESS A TRIBAL COURT IS EXCEEDING FEDERALLY IMPOSED LIMITATIONS 
ON TRIBAL SUBJECT MATTER JURISDICTION, THE FEDERAL COURT IS NOT 
PERMITTED TO ENJOIN THE TRIBAL COURT PROCEEDINGS. 

Federal courts are courts of limited subject-matter jurisdiction. Radil v. 
Sanborn W. Camps, Inc., 384 F.3d 1220, 1225 (10th Cir.2004). And 
since we have limited jurisdiction, we “may only hear cases when 
empowered to do so by the Constitution and by act of Congress.” Id. 
(internal quotation marks omitted). Our subject-matter jurisdiction is a 
constitutional prerequisite to hearing a case and “because it involves a 
court's power to hear a case, can never be forfeited or waived.” Arbaugh 
v. Y & H Corp., 546 U.S. 500, 514, 126 S.Ct. 1235, 163 L.Ed.2d 1097 
(2006). Thus, we always have an independent obligation—no matter 
the stage of litigation—to consider whether a case creates a live case or 
controversy and belongs in federal court. 

Gad v. Kansas State Univ., 787 F.3d 1032, 1035 (10th Cir. 2015). 
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The limitation on the scope of federal court jurisdiction over tribal courts is 

well established.  Although the exact legal underpinning for any such federal 

jurisdiction is murky,3 the Supreme Court has clearly and repeatedly held that the 

federal courts do have jurisdiction, and it has just as clearly stated the limitation on 

that jurisdiction.  Federal Court jurisdiction is strictly limited to review of whether a 

tribal court is exceeding a federally imposed limitation on the tribal court’s subject 

matter jurisdiction.  Unless the tribal court is exceeding a federally imposed 

limitation, there is no federal jurisdiction.  Iowa Mutual… at ¶ 19. 

Although, as discussed below, the “exhaustion doctrine” directs that the 

federal court not interfere in a tribal court’s exercise of jurisdiction unless it is 

incredibly clear that the tribal court is exceeding federally imposed limitations, i.e. 

unless as a matter of law, the Tribal Court’s exercise of jurisdiction is “patently 

violative of” such limitations, the Tribe and this Court should not even need to turn 

to that doctrine because here it is, simply, clear that the Tribe’s Court in fact does 

have jurisdiction.   

                                           
3 There is no act of Congress which give the federal courts any jurisdiction to review 
tribal court decisions, nor is there any constitutional provisions which would appear 
to give the federal courts such jurisdiction.  The Supreme Court’s decisions that the 
federal court does have jurisdiction appears to stem from alleged rights of conquest. 
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A. THE TRIBE’S COURT HAS JURISDICTION OVER THE COMPLAINT 
WHICH THE TRIBE AND OTHER PLAINTIFFS FILED IN THAT COURT. 

The Tribe’s Court has jurisdiction over the complaint which the Tribe and 

other plaintiffs filed against the Tribe’s own former employee, a complaint which 

asserts threshold issues of interpretation of the Tribe’s own Constitution.  Williams, 

358 U.S. 217; Montana, 450 U.S. at 565-66.   

Tribal Court jurisdiction over non-Indians on tribally owned land has been 

recognized since at least Worcester v. State of Georgia, 6 Pet. 515 (1832), where the 

Cherokee Tribe had given Worcester permission to be on its lands, but he was 

convicted under Georgia law making it a crime for a white person to be on Cherokee 

land without permission of the State.  The United States Supreme Court reversed the 

conviction, holding: 

The Cherokee nation . . . is a distinct community, occupying its own 
territory . . . in which the laws of Georgia can have no force, and which 
the citizens of Georgia have no right to enter, but with the assent of 
Cherokees themselves or in conformity with treaties, and with the acts 
of Congress. 

Id. at 561. 

The Supreme Court quoted and applied the above holding from Worcester in 

Williams v. Lee, 358 U.S. 217.  William, a non-Indian, brought suit in the Arizona 

state courts, asserting that Lee, a member of the Navajo Tribe, had breached a 

contract by failing to make all monetary payments required under a contract.  

Though the claim arose on Indian land within the Navajo Reservation, Arizona’s 
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courts held they had jurisdiction over the suit.  But a unanimous United States 

Supreme Court held the Navajo court system had exclusive jurisdiction over the 

claim, reasoning that because tribes retain the sovereign authority to make their own 

laws and be ruled by them, including laws exercising sovereign regulatory and 

adjudicatory power over all tribally-owned land in Indian Country, the Navajo Tribal 

Court properly had jurisdiction of the case.  It held: 

There can be no doubt that to allow the exercise of state jurisdiction 
here would undermine the authority of the tribal courts over 
Reservation affairs, and hence would infringe on the right of the Indians 
to govern themselves. It is immaterial that respondent is not an Indian. 
He was on the Reservation, and the transaction with an Indian took 
place there. 

Id. at 223. 

The facts in the present matter provide a much stronger case than that which 

the Williams Court unanimously held creates exclusive tribal jurisdiction.  In the 

present matter, the tribal court defendant was a highly compensated tribal managerial 

employee and through unscrupulous dealings with the Tribe, he sought tribal trust 

property.  Additionally, the claims in the tribal court turn on issues of tribal 

constitutional law.  Just as state courts are the final arbiters of state law and federal 

courts are the final arbiters of federal law, tribal courts are the final arbiters of tribal 

law.  
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B. THE TRIBE’S COURT IS THE ONLY COURT WHICH CAN PROVIDE A 
CONTROLLING DECISION APPLYING THE TRIBE’S CONSTITUTIONAL 
PROTECTION OF TRIBAL PROPERTY AND RIGHTS TO DETERMINE IF BECKER 
EVER OBTAINED A LAWFUL CONTRACT AND LAWFUL WAIVER OF SOVEREIGN 
IMMUNITY FROM THE TRIBE.  

Long before the United States Supreme Court articulated the exhaustion 

doctrine (discussed below), it held that the final authority for interpretation and 

application of an Indian tribe’s law is the tribe’s court, and the tribal court’s 

interpretation is binding on the federal courts, just as a state court’s determination of 

state law is binding on the federal courts. 

The United States Supreme Court first addressed this issue in Talton v. Mayes, 

163 U.S. 376 (1896), holding that interpretation of tribal laws is “solely a matter 

within the jurisdiction of the Courts of that Nation.”  Id. at 385. The exhaustion 

doctrine and the rationale for that doctrine have only strengthened the line of cases 

originating with Talton.  Iowa Mutual Ins., 480 U.S. at 19 (holding that “Unless a 

federal court determines that the Tribal Court lacked jurisdiction ... proper deference 

to the tribal court system precludes relitigation of issues raised ... and resolved in the 

Tribal Courts”); Id. at 16 (“Adjudication of such matters by any nontribal court also 

infringes upon tribal law-making because tribal courts are best qualified to interpret 

and apply tribal law.”); Prescott v. Little Six, Inc., 387 F.3d 753, 756 (8th Cir. 2004) 

(holding that “in this Circuit, we defer to the tribal courts' interpretation of tribal 

law.”).  Duncan Energy Co., 27 F.3d at 1300; City of Timber Lake v. Cheyenne River 

Appellate Case: 16-4175     Document: 01019715034     Date Filed: 11/02/2016     Page: 20     



14 
 

Sioux Tribe, 10 F.3d, 554, 559 (8th Cir. 1993); Prescott v. Little Six, Inc., 897 F. 

Supp. 1217, 1222 (D. Minn. 1995).  See also Timothy W. Joranko, Exhaustion of 

Tribal Remedies in the Lower Federal Courts after National Farmers Union and 

Iowa Mutual, 78 Minn. L. Rev. 259, 298 (1993) (“it is a pure contradiction in terms 

for a federal court to declare that tribal law is not precisely what the tribe’s high 

court announces.”).  

As shown in the Tribe’s Tribal Court complaint, the question of whether 

Becker’s alleged contract is valid (and, therefore whether the alleged waiver of tribal 

sovereign immunity on which his State Court action is valid depends) is dependent 

on a threshold decision on tribal law: was the contract submitted and approved in a 

manner consistent with the Tribe’s Constitution.  It is axiomatic that an alleged 

waiver of immunity is not valid if the contract containing the alleged waiver is not 

valid.  Calvello v. Yankton Sioux Tribe, 584 N.W.2d 108 (S.D. 1998) (holding 

unauthorized waiver is ineffective); Hydrothermal Energy Corp. v. Fort Bidwell 

Indian Cmty. Council, 216 Cal. Rptr. 59 (Cal. App. 1985) (same); Wichita and 

Affiliated Tribes of Oklahoma v. Hodel, 788 F.2d 765, 772 (D.C.Cir. 1986) (citing 

United States v. U. S. Fid. & Guar. Co., 309 U.S. 506 (1940)); Dillon, 144 F.3d 581.  

And it is the Tribe’s Court which provides the definitive interpretation of the Ute 

Constitutional provision at issue.   

Appellate Case: 16-4175     Document: 01019715034     Date Filed: 11/02/2016     Page: 21     



15 
 

C. THE DISTRICT COURT HAD NO BASIS TO ENJOIN THE TRIBAL COURT 
PROCEEDING GIVEN THAT EVEN THE DISTRICT COURT AGREED THAT THE 
TRIBAL COURT HAD JURISDICTION UNDER THE MONTANA TEST, AND GIVEN 
THAT BECKER HAD NOT EXHAUSTED TRIBAL COURT REMEDIES. 

In this matter, Plaintiff’s sole possible claim for federal jurisdiction would be 

that this case presents an issue of whether the Tribe’s Court has exceeded federal 

imposed limitations on tribal court jurisdiction.  While it is conceivable that there 

could be a federal question at some later date, there is not currently a federal question 

Tribal Courts have the following indisputable jurisdiction over non-Indians: 

A tribe may regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships with the 
tribe or its members, through commercial dealing, contracts, leases or 
other arrangements.  A tribe may also retain inherent power to exercise 
civil authority over the conduct of non-Indians on fee lands within its 
reservation when that conduct threatens or has some direct effect on the 
political integrity, the economic security, or the health or welfare of the 
tribe. 

Montana, 450 U.S. at 565-66 (emphasis added).  See also Brendale v. Confederated 

Tribes and Bands of the Yakima Nation, 492 U.S. 408 (1989).   

“A tribe’s sovereign power to regulate reservation resources continues to exist 

unless divested by Congress.”  United States v. Wheeler, 435 U.S. 313, 322-23 

(1978)).  When, as here, a case has been filed in a Tribe’s Court based upon an 

assertion that the Tribe’s Court has jurisdiction, a federal district court cannot 

proceed with a suit challenging the Tribal Court’s jurisdiction until the Tribal Court 

has fully and finally reviewed and ruled upon the jurisdiction question: 
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Congress is committed to a policy of supporting tribal self-government 
and self-determination.  That policy favors a rule that will provide the 
forum whose jurisdiction is being challenged the first opportunity to 
evaluate the factual and legal bases for the challenge….Exhaustion of 
tribal court remedies, moreover, will encourage tribal courts to explain 
to the parties the precise basis for accepting jurisdiction, and will also 
provide other courts with the benefit of their expertise in such matters 
in the event of further judicial review.  

Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856 (1985).  

It is settled law that civil jurisdiction over tribal-related activities on tribal land 

presumptively lies in the tribal courts, Plains Commerce Bank v. Long Family Land 

& Cattle Co., 554 U.S. 316 (2008) (correcting overly expansive interpretations of 

Nevada v. Hicks, 533 U.S. 353 (2001), the Supreme Court held that tribes have 

“plenary” jurisdiction over activities on tribal lands); Montana, 450 U.S. at 565-66; 

Williams, 358 U.S. 217, and "exhaustion is required before such a claim may be 

entertained by a federal court."  Nat’l Farmers Union, 471 U.S. at 857 (emphasis 

added).  See also Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987) ("Federal 

policy . . . directs a federal court to stay its hand."); Krempel v. Prairie Island Indian 

Community, 125 F.3d 621 (8th Cir. 1997); Burlington N. R.R. Co. v. Crow Tribal 

Council, 940 F.2d 1239, 1245 (9th Cir. 1991) ("[P]roper respect . . . requires" tribal 

remedy exhaustion.) (emphasis added) (citing LaPlante). 

National Farmers Union and LaPlante "established an inflexible bar to 

considering the merits of a petition by the federal court, and therefore requiring that 

a petition be dismissed when it appears that there has been a failure to exhaust [tribal 
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remedies]," Smith v. Moffet, 947 F.2d 442, 445 (10th Cir.1991), and that the 

"requirement of exhaustion of tribal remedies is not discretionary, it is mandatory.  

If deference is called for, the district court may not relieve the parties from 

exhausting tribal remedies."  Crawford v. Genuine Auto Parts, Co., 947 F.2d 1405, 

1407 (9th Cir.1991), cert. denied, 502 U.S. 1096 (1992).  Finally, disputes arising 

on the reservation, as this one did, that raise questions of tribal law and jurisdiction, 

as this one does, must first be addressed in the tribal court. E.g. Weeks Constr., Inc. 

v. Oglala Sioux Hous. Auth., 797 F.2d 668 (8th Cir. 1986). 

The tribal court exhaustion requirement applies even in cases where tribal 

court jurisdiction is not clearly established by the tribal court complaint.  Instead, in 

cases where even a “colorable question” of tribal court jurisdiction exists, principles 

of comity require that the federal court abstain and require the federal court plaintiff 

to exhaust Tribal Court remedies.  Stock West Corp. v. Taylor, 964 F.2d 912, 920-

21 (9th Cir. 1992).   

The Court in National Farmers Union went on to explain that: 

[T]he existence and extent of a tribal court’s jurisdiction will require a 
careful examination of tribal sovereignty, the extent to which that 
sovereignty has been altered, divested, or diminished, as well as a 
detailed study of relevant statutes, Executive Branch policy as 
embodied in treaties and elsewhere, and administrative or judicial 
decisions.  

471 U.S. 845, 855-56.  While not foreclosing the possibility that the issue of a tribal 

court’s jurisdiction over non-Indians could become a federal question at some point, 
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the National Farmers Union court decreed that the “careful examination” described 

above is the prerequisite to that federal question being presented.  But in the present 

case, the Plaintiff did not wait for the Tribal Court’s determination of its jurisdiction 

before filing this action in federal court.  Therefore, there is no Tribal Court action 

exceeding federally imposed limits on Tribal Court jurisdiction, there is no record 

for purposes of federal review, and there is no federal question upon which to base 

jurisdiction. 

This rule, known as the exhaustion rule, is based upon “the Federal 

Government's longstanding policy of encouraging tribal self-government.”  Iowa 

Mutual Ins. Co. 480 U.S. at 14; id. at 19 (“tribal courts play a vital role in tribal self-

government, and the Federal Government has consistently encouraged their 

development”); Duncan Energy Co., 27 F.3d at 1299; Weeks Constr., Inc., 797 F.2d 

668. 

One of the primary purposes of exhaustion is to permit a tribal court to develop 

the factual record from which legal conclusions concerning jurisdiction can flow.  

Iowa Mutual Ins. Co., 480 U.S. at 19.  Once a Tribal Court has created a factual 

record and issued a ruling based upon it, a party can seek federal review of the Tribal 

Court’s decision on the federal law issues related to jurisdiction.  “[O]n review, the 

district court must first examine the Tribal Court's determination of its own 

jurisdiction. . . . “[I] n making its analysis, the district court should review the Tribal 
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Court's findings of fact under a deferential, clearly erroneous standard.”  Duncan 

Energy Co., 27 F.3d at 1300, (citing FMC v. Shoshone-Bannock Tribes, 905 F.2d 

1311, 1313 (9th Cir. 1990)) (emphasis added). 

The first federal appellate court to reach the issue, the Ninth Circuit, explained 

that “[T]he Farmers Union Court contemplated that tribal courts would develop the 

factual record in order to serve the “orderly administration of justice in the federal 

court.”  FMC, 905 F.2d at 1313.  All federal courts which have reached the issue 

have adopted the Ninth Circuit’s analysis on this issue of law.  Duncan Energy Co., 

27 F.3d at 1300 (citing FMC); Mustang Prod. Co. v. Harrison, 94 F.3d 1382 (10th 

Cir. 1996) (citing FMC). 

Here, as discussed above, there is no “Tribal Court determination of its own 

jurisdiction” to review, and therefore there is no federal question to present.  The 

District Court’s unexplained decision dismissing the Tribe’s claims under 28 U.S.C. 

§ 1983 must be reversed. 

II. THE DISTRICT COURT’S UNEXPLAINED DECISION DISMISSING THE TRIBE’S 
CLAIMS UNDER 28 U.S.C. § 1983 MUST BE REVERSED. 

28 U.S.C. § 1983 states: 

Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress . . . 
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To determine whether a tribe or any other government, e.g. a state or foreign 

government, is a “person” under 1983, a court must look at whether the government 

is asserting a right that it has solely because it is a sovereign, or whether it is instead 

asserting a right which arises from other laws.  E.g., Inyo Cty. v. Paiute-Shoshone 

Indians, 538 U.S. 701 (2003) (A tribe is not a “person” for a 1983 claim when its 

claim is based upon tribal sovereign immunity from suit).   

That is, whether a sovereign entity may be considered a “person” 
depends on the specific rights that it is asserting. See, e.g., Pfizer, Inc. 
v. Gov't of India, 434 U.S. 308, 98 S.Ct. 584, 54 L.Ed.2d 563 (1978) 
(holding that a foreign nation, as a purchaser of antibiotics, was a 
“person” when suing pharmaceutical manufacturers for violating 
antitrust laws); Georgia v. Evans, 316 U.S. 159, 62 S.Ct. 972, 86 L.Ed. 
1346 (1942) (holding that a State, as a purchaser of asphalt, was a 
“person” when suing under the Sherman Act for restraint of trade). 

Keweenaw Bay Indian Cmty. v. Rising, 569 F.3d 589, 595 (6th Cir. 2009) 

In Inyo County, the tribe asserted that its right to sovereign immunity from 

suit was “secured by” federal laws.  The United States Supreme Court disagreed.  It 

held that because sovereign immunity was a right that the Tribe had as a sovereign, 

and a right that in fact predates the United States, the right did not arise under, and 

therefore was not secured by, federal law.  

When they filed their counterclaims and third party claims below, the Tribal 

Parties were, of course, aware of the Supreme Court’s decision in Inyo County, and 

the Tribal Parties were careful to ensure that they were asserting claims for which 

the Tribe is a “person” under that precedent.  In its 1983 action in the District Court 
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in this case, the Tribe asserted rights which are not dependent upon its status as a 

sovereign.  It asserted perhaps the most common right used in a 1983 action: the 

right secured by the due process clause of the Fourteenth Amendment to the United 

States Constitution--to not be subjected to unlawful claims of State authority and to 

not be deprived of liberty or property without due process of law and to pursue its 

property rights in a court of competent jurisdiction of its own choosing (the tribal 

forum). 

The Due Process Clause, applicable to the states through the Fourteenth 

Amendment, prevents a party from being deprived of life, liberty, or property 

through an exercise of unlawful power; the Due Process Clause guarantees that a 

party may only be subjected to “lawful” acts of authority.  J. McIntyre Machinery, 

Ltd. v. Nicastro, 564 U.S. 873, 889 (2011).  The Due Process Clause “‘protect[s] a 

person against having the Government impose burdens upon him except in 

accordance with the valid laws of the land.’”  Id. (quoting Giaccio v. Pennsylvania, 

382 U.S. 399, 408 (1966)) (underscore added).  “This is no less true with respect to 

the power of a sovereign to resolve disputes through judicial process than with 

respect to the power of a sovereign to prescribe rules of conduct for those within its 

sphere.”  Id. (citing Steel Co. v. Citizens for Better Environment, 523 U.S. 83, 94 

(1998) (“Jurisdiction is power to declare the law.”).  Count IV of the Tribe’s Second 

Amended Third-Party Complaint makes clear that continued prosecution of the 
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Becker lawsuit in state court deprives the Tribal Parties of due process and threatens 

the Tribe with the destruction and deprivation of its property and its business.   

The Tribal Parties, in their capacities as property owners, are entitled to the 

protection of the Fourteenth Amendment to the U.S. Constitution against 

unwarranted state action that threatens the destruction and deprivation of their 

property and business.  Pierce v. Society of Sisters, 268 U. S. 510, 533-36 (1925) 

(“Appellees are corporations, and therefore, it is said, they cannot claim for 

themselves the liberty which the Fourteenth Amendment guarantees. … But they 

have business and property for which they claim protection. … And this court has 

gone very far to protect against loss threatened by such action.”); see also Keweenaw 

Bay Indian Cmty. v. Rising, 569 F.3d 589, 595-96 (6th Cir. 2009) (recognizing that 

Indian tribes have a private right of action to sue for violations of their Constitutional 

rights under 42 U.S.C. § 1983 related to proprietary interests); Pueblo of Santa Ana 

v. Nash, 854 F. Supp. 2d 1128, 1138-45 (D.N.M. 2012) (denying a state judge’s 

motion to dismiss a federal court suit challenging the state court’s civil adjudicatory 

jurisdiction over a case that, like the Becker lawsuit, arose wholly within Indian 

Country).   

The District Court dismissed the Tribe’s 1983 action without any substantial 

explanation.  It did not issue a written memorandum opinion, and instead 

incorporated its oral ruling into its written order by reference.  In that oral ruling, it 
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stated without analysis that “it is persuaded that as pled there is no deprivation of a 

right,” and that “sovereign immunity is not incidental, so the claims, I think, would 

fail on that ground.”  App at 892-893.   

The Court cited Keweenaw Bay, 569 F.3d 589 as support for its discussion of 

whether sovereign immunity was “incidental” to the Tribe’s claims.  The Sixth 

Circuit’s decision in Keweenaw Bay contradicts, not supports, the District Court’s 

decision.  In Keweenaw Bay, the Sixth Circuit stated that there were two plausible 

interpretations of Inyo County’s holding that tribes are not persons under 1983.  The 

narrower plausible interpretation would be that Inyo County only prohibits a 

sovereign from bringing an immunity claim under1983, while the broader 

interpretation is that a tribe is not a person for a 1983 claim which is based upon any 

right that the tribe has solely because it is a sovereign.  The right that the Tribe 

claimed in Keweenaw Bay was a right to reimbursement for medical services.  The 

appellate court noted that many non-governments receive reimbursement from the 

federal government for medical services, and that if the Tribe was asserting a right 

to reimbursement analogous to that of non-governmental medical providers, the 

Tribe would have a viable 1983 claim.  The Court stated the right would be 

“incidental” to the fact that the Tribe is a sovereign.  Because the record in the case 

was insufficient, the Sixth Circuit then remanded to the district court to determine if 

the right was “incidental” as that term was used in the Sixth Circuit’s opinion. 
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Under either of the two plausible interpretations of Inyo County the Ute Tribe 

in the present matter would be asserting claims of a “person” for under 1983.  The 

Tribe is asserting rights which non-governments assert in 1983 actions every day, as 

discussed above.  The District Court erred by dismissing those claims on the 

pleadings. 

Additionally, the Tribe was not the sole counterclaim plaintiff: Ute Energy Holdings, 

LLC also brought a 1983 action, and it is a person under 1983.  E.g., Primera Iglesia 

Bautista Hispana of Boca Raton, Inc. v. Broward County, 450 F.3d 1295, 1305 (11th 

Cir.2006) (“We have clearly and repeatedly held that corporations are ‘persons' 

within the meaning of section 1983.”); cf. First Nat'l Bank of Boston v. Bellotti, 435 

U.S. 765, 780 n. 15, 98 S.Ct. 1407, 55 L.Ed.2d 707 (1978) (“It has been settled for 

almost a century that corporations are persons within the meaning of the Fourteenth 

Amendment”). Both the Tribe and Ute Energy Holdings stated valid 1983 

claims.  The District Court’s order dismissing those claims, made without 

explanation and without legal basis, must be reversed. 

In addition to their counterclaim under 1983, the Counterclaim Plaintiffs 

brought additional counterclaims in the present matter.  In dismissing those 

counterclaims, the District Court incorporated by reference Judge Shelby’s holding 

and reasoning for dismissing the counterclaims in the companion case.  In their brief 

to this Court in the companion case, the Tribe discusses why Judge Shelby’s order 
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of dismissal should be reversed.  The identical analysis applies to the counterclaims, 

other than the 1983 counterclaim, in the present matter, and the Tribal Parties 

incorporate and adopt their argument on those claims into this brief by reference. 

CONCLUSION 

The Tribal Court has subject matter jurisdiction over the Tribe’s claims related 

to a contract that a tribal manager entered to on the Reservation for on-Reservation 

employment.  There is no argument to the contrary, and the District Court therefore 

erred when it enjoined the Tribal Court proceeding.   

The District Court also erred by dismissing the Tribal Parties’ counterclaims 

and then denying the Tribal Parties motion to enjoin the unlawful State Court 

prosecution.   

This Court should reverse and remand with instructions to enjoin the State 

Court and to permit the Tribal Court matter to proceed, so that the parties can obtain 

the definitive interpretation of whether Becker’s purported contract is void ab initio 

because of his violation of the Ute Constitutional protections of tribal property.   

STATEMENT REGARDING ORAL ARGUMENT 

 The Ute Indian Tribe believes that because of the importance of the issues 

presented, oral argument would assist the Court in resolving this appeal. 

Respectfully submitted this 2nd day of November, 2016. 

FREDERICKS PEEBLES & MORGAN LLP 
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