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STATEMENT OF THE CASE AND RELEVANT FACTS 

The Miccosukee Tribe of Indians of Florida (the “Tribe”) is a federally 

recognized Tribe of Indians.  In 1962, the United States Congress formally 

recognized the Tribe as a federally protected Indian tribe.  To permit government-

to-government relations, the United States required the Tribe to create a written 

governing document that would be approved by the Bureau of Indian Affairs 

(“BIA”) and the United States Congress.  Pursuant to this requirement, the Tribe 

enacted and adopted a formal Constitution, subsequently approved by Congress 

and the BIA. 

All actions taken by the Tribe, including day-to-day operations, creation of 

laws and ordinances, and protection of Tribal lands and resources are governed by 

its General Council, which consists of all adult enrolled members who are 18 years 

or older.  At the direction and approval of the General Council, the Tribe’s 

Business Council governs the day-to-day operations of the Tribe.  All authority of 

the Business Council to act and bind the Tribe is vested within the General 

Council which meets at least quarterly to, among other items, approve actions 

of the Business Council taken subsequent to the last General Council meeting; 

ratify or approve proposed expenditures of the Tribe including contracts and 

other financial matters; approve proposed uses of Tribal lands, including 

compensation to be paid to the members for said uses; approve ordinances, 
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laws, and resolutions involving the Tribe and its sovereignty; and ratify or 

deny proposed actions of the Business Council.  The Tribe, with the consent and 

approval of the General Council, hires advisers, including attorneys and 

accountants, to assist them with certain legal and financial concerns.   

The Tribe took no acts to limit its sovereign authority for purposes of this 

lawsuit.  The General Council passed no resolution authorizing a broad waiver of 

sovereign authority in the context of lawsuits brought by or against Appellees.  

Indeed, as alleged, the Tribe’s former attorney sought to “exclude and did regularly 

exclude” the Tribe’s leadership from the decision-making process.  A-4 at ¶ 8.  

As alleged in the Complaint, beginning in 2009, recently hired outside 

counsel, Bernardo Roman, filed a series of lawsuits against, among others, 

Appellees Lewis Tein P.L., Guy Lewis and Michael Tein.  Some of these lawsuits 

led to monetary sanctions imposed on the Tribe and Mr. Roman.  Appellees base 

their claims, in part, on actions that the Tribe allegedly took in connection with 

four previous and distinct legal actions:1 

1. Bermudez Collection Action: In a state court proceeding, a judgment 

creditor of two tribal members sought to collect on the judgment.  The Tribe’s then 

                                           
1  The Tribe summarizes the allegations in the Complaint because they must be 

taken as true for purposes of a motion to dismiss.  King v. Baptist Hosp. of Miami, 

Inc., 87 So. 3d 39, 43 (Fla. 3d DCA 2012).  The Tribe does not, however, concede 

the veracity of the Complaint’s allegations.   
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attorney, Mr. Roman, sought to induce the judgment creditor to allege that 

Appellees, who were the attorneys for the tribal members, committed perjury and 

fraud on the court in connection with a prior proceeding, and seek sanctions 

against Appellees.  A-14 at ¶ 41.  In response, Appellees issued a subpoena for 

testimony and documents of Mr. Roman and former Chairman Billie (which was 

later withdrawn).  Upon invoking tribal sovereign immunity, the trial court ruled 

that Mr. Roman “gave a limited waiver of sovereign immunity by disclosing checks 

and check stubs to plaintiffs’ counsel.”  Bermudez, et al. v. Billie, et al., No. 00-

25711 (Fla. 11th Cir. Court Mar. 5, 2012) (A-304) (emphasis added). 

The Tribe appealed the trial court’s ruling and this Court affirmed the 

limited waiver, holding that Mr. Roman “purposefully sought to participate in or 

influence a state court proceeding” and could not “retreat into his own sovereign 

when it suits him.”  Miccosukee Tribe of Indians of Fla. v. Bermudez, 92 So. 3d 

232, 235 (Fla. 3d DCA 2012).  The Tribe, however, was not party to the 

underlying action, and its involvement only went as far as responding to the 

subpoena issued to Mr. Roman.  A-13 at ¶ 39.  Ultimately, the trial court denied 

the judgment creditor’s motion for relief and determined Appellees had not 

committed perjury or misconduct.  A-24 at ¶ 54. 

2. State Court Action: Mr. Roman, on behalf of the Tribe, filed an 

action against Appellees in Miami-Dade Circuit Court on April 2, 2012.  A-25 at ¶ 
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56.  The court eventually dismissed the complaint for lack of jurisdiction and 

failure to state a claim.  A-30 at ¶ 64.  Appellees sought and obtained sanctions in 

connection with this case in the amount of Appellees’ reasonable attorneys’ fee 

and costs.  A-31 at ¶ 69. 

3. Federal Court Action: Mr. Roman, on behalf of the Tribe, filed an 

action against Appellees and other parties in the United States District Court for 

the Southern District of Florida on July 1, 2012.  A-33 at ¶ 73. Ultimately, the 

court dismissed the Tribe’s claims due to lack of subject-matter jurisdiction as it 

was an intra-tribal dispute.  A-35 at ¶ 78; see also Miccosukee Tribe of Indians of 

Fla. v. Cypress, 975 F. Supp. 2d 1298, 1308 (S.D. Fla. 2013), aff’d, 814 F.3d 1202 

(11th Cir. 2015).  The Tribe was required to pay a $975,750 sanction award to 

Appellees in connection with this case.  A-39 at ¶ 86. 

4. Second State Court Action:  Mr. Roman, on behalf of the Tribe, 

filed another lawsuit against Appellees in state court on November 16, 2013.  A-39 

at ¶ 87.  The court dismissed the complaint for lack of subject-matter jurisdiction.  

A-40 at ¶ 90.  
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PROCEEDINGS AND DISPOSITION BELOW 

On August 22, 2016, Appellees filed their lawsuit against the Tribe, 

asserting a count of civil remedies for criminal practices pursuant to Fla. Stat. Ann. 

§ 772.103(3), and for four counts of malicious prosecution.  See A-1 – A-149.  In 

addition to the  substantial sanctions awards and attorneys’ fees already received in 

the prior cases, Appellees allege they are also entitled to a substantial monetary 

award based on several speculative categories of damages, including loss of 

reputation, emotional damage and loss of time.2  See A-46 – A-48. 

On November 11, the Tribe moved to dismiss Appellees’ Complaint for lack 

of subject-matter jurisdiction and failure to state a claim.  See A-150 – A-200.  On 

November 17, Appellees responded to the Tribe’s motion to dismiss, arguing the 

Tribe is bound by the Bermudez opinion which, according to Appellees, found a 

broad waiver of tribal sovereign immunity.  See A-201 – A-222.  On November 22, 

the Tribe filed a reply brief in further support of its motion to dismiss, arguing that 

Bermudez found only a limited waiver and, moreover, reiterating that binding 

Supreme Court precedent requires dismissal of Appellees’ Complaint.  A-223 – A-

237.   

                                           
2  Appellees received compensation for their time.  In connection with the 

sanction award, Appellees received attorneys’ fees not just for their counsel, but 

also for their own time. 
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On November 28, the Circuit Court held a status conference at which it 

directed the parties to submit proposed orders regarding the Tribe’s motion to 

dismiss.  On December 2, the Tribe and the Appellees filed their respective 

proposed orders.  A-238 – A-248.  On December 7, the Circuit Court, largely 

adopting the Appellees’ proposed order, issued its order denying the Tribe’s 

motion to dismiss on tribal sovereign immunity grounds.  A-249 – A-256.  As of 

the date of this brief, the Tribe’s motion to dismiss for failure to state a claim is 

still pending. 

STANDARD OF REVIEW 

Florida Rule of Appellate Procedure 9.130(a)(3)(C)(xi) enables a party to 

seek review of an adverse decision on sovereign immunity before that party is 

forced to litigate the entire case.  The standard of review of a trial court’s denial of 

a motion to dismiss for tribal sovereign immunity is de novo.  Pesta v. Dep’t of 

Corrs., 63 So. 3d 788, 790 (Fla. 1st DCA 2011) (“Whether a lower tribunal had 

subject matter jurisdiction is a question of law which we review de novo.”).  

Whether a court lacks subject-matter jurisdiction based on sovereign immunity “is 

a threshold question that is properly presented by way of a motion to dismiss, 

rather than by a motion for summary judgment.”  Seminole Tribe of Fla. v. 

Schinneller, 197 So. 3d 1216, 1218 (Fla. 4th DCA 2016).   
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SUMMARY OF ARGUMENT 

Tribal sovereignty and the jurisdictional counterpart of tribal sovereign 

immunity from suit are the bedrock principles of tribal self-determination.  The 

United States Supreme Court has repeatedly affirmed the strength of this doctrine, 

and has deferred any new limitation of the doctrine to Congress.  Until the Circuit 

Court issued the order on appeal in this case, no court has ever found that an Indian 

tribe’s allegedly bad conduct in prior litigation – without a “clear, express and 

unmistakable” waiver stating otherwise – waives tribal sovereign immunity for 

future lawsuits.  For the following reasons, the Circuit Court’s unprecedented order 

should be reversed: 

First, the United States Supreme Court and numerous lower courts have held 

that prior litigation does not waive tribal sovereign immunity beyond the court’s 

adjudication of that particular controversy.  See, e.g., Okla. Tax. Comm’n v. Citizen 

Band Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991) (“Possessing . . 

. immunity from direct suit, we are of the opinion [the Indian nations] possess 

similar immunity from cross-suits.”); see also, Beecher v. Mohegan Tribe of 

Indians of Conn., 918 A.2d 880, 885 (Conn. 2007) (“Although the initiation of a 

lawsuit by a tribe may constitute consent, the corresponding waiver of tribal 

sovereign immunity has been held not to extend beyond the court’s adjudication of 

the merits of that particular controversy.”).  In its order denying the Tribe’s Motion 
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to dismiss, the Circuit Court did not even acknowledge these authorities, much less 

distinguish them from the facts of this matter.  See A-249 – A-256. 

Second, the Circuit Court focuses heavily on the unfairness of permitting the 

Tribe to escape liability for its alleged bad conduct in the prior litigation matters.  

A-253 – A-254.  But allegations of bad conduct, even if true, cannot overcome the 

long-standing doctrine of tribal sovereign immunity.  See, e.g., Fla. Paraplegic, 

Ass’n, Inc. v. Miccosukee Tribe of Indians of Fla., 166 F.3d 1126, 1135 (11th Cir. 

1999) (“[I]mmunity doctrines inevitably carry within them the seeds of occasional 

inequities…. Nonetheless, the doctrine of tribal immunity reflects a societal 

decision that tribal autonomy predominates over other interests.”) 

Third, this Court’s holding in Miccosukee Tribe of Indians of Fla. v. 

Bermudez, 92 So. 3d 232 (Fla. 3d DCA 2012), found only a limited waiver of tribal 

sovereign immunity requiring Mr. Roman, the Tribe’s former attorney, to respond 

to a subpoena in that case.  The Circuit Court’s interpretation of Bermudez as 

establishing a broad waiver of sovereign immunity (see A-251 – A-252) is not only 

inconsistent with the Bermudez opinion, but it also contradicts the principle that 

waivers of tribal sovereign immunity must be construed narrowly and in favor of 

tribes.  See, e.g., Md. Cas. Co. v. Citizens Nat’l Bank of W. Hollywood, 361 F.2d 

517 (5th Cir. 1966). 
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Fourth, the Circuit Court’s holding would severely erode tribal sovereign 

immunity.  The United States Supreme Court, on numerous occasions has upheld 

the doctrine and refused to limit its broad application.  See, e.g., Kiowa Tribe of 

Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 760 (1998).  Until the Circuit Court issued 

its order, no court had held that initiating litigation and engaging in alleged bad 

faith conduct in that litigation constitutes a “clear, express and unmistakable” 

waiver of Tribal sovereign immunity for anything beyond resolution of that 

specific litigation.  If the Circuit Court’s unprecedented order is upheld, the long-

standing doctrine of tribal sovereign immunity will be weakened beyond 

recognition as enterprising plaintiffs will be able to avoid dismissal simply by 

alleging bad conduct by Indian tribes.   

ARGUMENT 

Under Florida law, “it is well settled that Indian tribes are independent 

sovereign governments that are not subject to the civil jurisdiction of the courts of 

this state.” Miccosukee Tribe of Indians v. Napoleoni, 890 So. 2d 1152, 1153 (Fla. 

1st DCA 2004) (citing Houghtaling v. Seminole Tribe of Fla., 611 So. 2d 1235 

(Fla. 1993)).  Courts across the country, including those in Florida, “have time and 

again treated the doctrine of tribal immunity as settled law and dismissed any suit 

against a tribe absent congressional authorization (or a waiver).”  Mich. v. Bay 

Mills Indian Cmty., 134 S. Ct. 2024, 2030-31 (2014).  In the absence of “a clear, 
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explicit, and unmistakable waiver of tribal sovereign immunity, or (2) a 

congressional abrogation of that immunity,” courts will dismiss a plaintiff’s 

complaint.  Napoleoni, 890 So. 2d at 1134 (citing Kiowa Tribe of Okla., 523 U.S. 

at 751).   

A plaintiff seeking to bring suit against an Indian tribe must establish a 

“clear, express and unmistakable” waiver of immunity by that tribe.  Seminole 

Tribe of Fla. v. McCor, 903 So. 2d 353, 358 (Fla. 2d DCA 2005).  A waiver 

“cannot be implied on the basis of the tribe’s action, but must be unequivocally 

expressed.” 3   Sanderlin v. Seminole Tribe of Fla., 243 F.3d 1282 (11th Cir. 2001).  

It is Appellees’ burden to establish that the Tribe “expressly and unmistakably 

waived its right to sovereign immunity from suit.”  Furry v. Miccosukee Tribe of 

Indians of Fla., 685 F.3d 1224, 1234 (11th Cir. 2012).4    

                                           
3  Federal cases are equally instructive in matters of tribal sovereign immunity.  

See Kiowa Tribe of Okla., 523 U.S. at 756 (“So tribal immunity is a matter of 

federal law and is not subject to diminution by the States.”) 

4  In its order the Circuit Court erroneously states the Tribe argued “sovereign 

immunity cannot be waived without a formal written declaration by the Tribe’s 

government.”  A-252.  The Tribe has never argued, however, that only a written 

statement by its governing body can waive sovereign immunity.  The Tribe, in its 

motion to dismiss, stated there was no written statement or act by the Tribe’s 

governing body that “expressly waived sovereign immunity.”  A-157.  At the time 

it filed its motion to dismiss, the Tribe did not know what arguments plaintiffs 

would assert regarding sovereign immunity.  Thus, the Tribe needed to address, 

and preempt, all potential arguments.  It is obvious now, although it was not 
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The Circuit Court erred in holding that “tribal conduct, already judicial 

determined to be bad faith tribal conduct” constitutes “a clear, explicit and 

unmistakable waiver of sovereign immunity with regard to this matter . . . .”  A-

254.  No other court has found that such conduct constitutes waiver of tribal 

sovereign immunity.  The Circuit Court’s order, therefore, should be reversed, with 

instruction that the Appellees’ case be dismissed for lack of subject matter 

jurisdiction.   

I. Under U.S. Supreme Court and Lower Court Precedents, an Indian 

Tribe Initiating Litigation does not Waive Tribal Sovereign Immunity 

Beyond the Court’s Adjudication of that Particular Controversy. 

  

A. The Circuit Court failed to address, let alone distinguish, binding 

Supreme Court precedent.  

The United States Supreme Court and numerous other state and federal 

courts confirm that an Indian tribe does not waive tribal sovereign immunity by 

initiating a lawsuit beyond adjudication of that particular controversy.  See Citizen 

Band, 498 U.S. 505.  In Citizen Band, the Oklahoma tax commissioner argued that 

an Indian tribe had waived sovereign immunity by filing a claim for injunctive 

relief and, therefore, could not avoid facing a counterclaim related to the same set 

of facts.  See id. at 505.  The Supreme Court rejected this theory, holding that the 

                                                                                                                                        

obvious then, that Appellees are not asserting waiver via a formal written 

declaration. 
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tribe “did not waive its sovereign immunity merely by filing an action for 

injunctive relief.”  Id. at 510 (“‘Possessing . . . immunity from direct suit, we are of 

the opinion [the tribe] possess a similar immunity from cross-suits.’”) (quoting 

United States v. United States Fid. & Guar. Co., 309 U.S. 506, 511 (1940)).  

Reiterating its prior holding in United States Fidelity & Guaranty Co., the 

Supreme Court stated in no uncertain terms that “a tribe does not waive its 

sovereign immunity from actions that could not otherwise be brought against 

merely because those actions were pleaded in a counterclaim to an action filed by 

the tribe.” Id. 

If, as Citizen Band confirms, initiating a lawsuit does not waive sovereign 

immunity for a counterclaim in the same lawsuit, then it logically follows that 

initiating a lawsuit does not waive sovereign immunity for subsequent tort claims 

in a new lawsuit.  Numerous other courts support this conclusion.  For example, 

the Connecticut Supreme Court considered facts nearly identical to those alleged 

here and barred plaintiff’s claim on the basis of tribal sovereign immunity.  See 

Beecher v. Mohegan Tribe of Indians of Conn., 918 A.2d 880 (Conn. 2007).  In 

Beecher, the Mohegan Tribe initiated a lawsuit against a former employee alleging 

extortion.  Id. at 883.  After resolving that lawsuit, the former employee initiated a 

separate lawsuit against the Mohegan Tribe, alleging the prior extortion lawsuit 

against him was vexatious.  Id.  The Connecticut Supreme Court dismissed former 



 

- 13 - 

 

employee’s claim, finding that “[a]lthough the initiation of a lawsuit by a tribe 

may constitute consent, the corresponding waiver of tribal sovereign 

immunity has been held not to extend beyond the court’s adjudication of the 

merits of that particular controversy.”  Id. at 885 (emphasis added).5 

This is precisely what Appellees have alleged here: an action against a 

sovereign Indian tribe seeking redress for damages supposedly caused by prior 

lawsuits brought by the Tribe.  Instead of following this authority and finding that 

tribal sovereign immunity is applicable, the Circuit Court accepted Appellees’ 

unsupported contention that the Tribe’s conduct in relation to other lawsuits waives 

tribal sovereign immunity.  A-254.   

In its order denying the Tribe’s Motion to Dismiss, the Circuit Court all but 

ignored the Supreme Court’s holding in Citizen Band as well as the other court 

decisions directly on point.6  A-249 – A-256.  Instead, the Circuit Court inferred a 

                                           
5  See also, McClendon v. United States, 885 F.2d 627, 630 (9th Cir. 1989) 

(holding that tribe’s prior suit seeking clarification of land ownership did not 

subject it to suit by lessee of land) (“[A] tribe’s waiver of sovereign immunity may 

be limited to the issues necessary to decide the action brought by the tribe; the 

waiver is not necessarily broad enough to encompass related matters, even if those 

matters arise from the same set of underlying facts.”); Lewis v. Norton, 424 F.3d 

959, 962 (9th Cir. 2005) (tribe’s prior suit did not subject it to suit on same subject-

matter). 

6  The Circuit Court’s sole reference to Citizen Band – or any of the long line 

of case law standing for the proposition that prior litigation conduct does not waive 

tribal sovereign immunity – is for the premise that sovereign immunity bars suits 
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waiver of sovereign immunity based on the ultimate outcome of the prior resolved 

litigation initiated by the Tribe.  Specifically, the Circuit Court held: 

When a sovereign Tribe brings claims in state or federal court (thus 

subjecting itself to that court’s jurisdiction), which claims ultimately 

are determined by that court to have been brought in bad faith, the 

Tribe’s conduct in bringing such claims constitutes a clear waiver of 

tribal sovereign immunity for redress sought against the Tribe, so long 

as that redress is a direct result of, and arises out of, the Tribe’s initial 

claims which have already been judicially determined to have been 

brought in bad faith. 

 

A-254.  No case law authority construing the doctrine of tribal sovereign immunity 

supports the Circuit Court’s holding.  In fact, the Circuit Court’s holding is 

contradicted by all courts to have considered it or any similar theory of waiver.  

Accordingly, the Circuit Court’s holding is in error. 

B. The Circuit Court’s holding is unprecedented and is contradicted 

by the overwhelming weight of authority throughout the United 

States.  

The only case the Circuit Court cites to support its holding – that a tribe’s 

bad faith conduct in prior lawsuits waives sovereign immunity for future lawsuits – 

is the Eighth Circuit’s opinion in Rupp v. Omaha Indian Tribe, 45 F.3d 1241, 1246 

(8th Cir. 1995).  See A-253 – A-254.  Relying on dicta from that opinion, the 

                                                                                                                                        

against Indian tribes “‘absent a clear waiver by the tribe or congressional 

abrogation.’”  A-251 (quoting Citizen Band, 498 U.S. at 509).  Otherwise, the 

Circuit Court omits any further reference to Citizen Band and its import to the facts 

of this case. 
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Circuit Court asserts that the Eighth Circuit found a waiver of tribal sovereign 

immunity because “‘[t]he history of abuses by the Tribe and its attorney leading to 

the dismissal of the Tribe’s complaint is especially egregious’” and to allow the 

tribe to escape through tribal sovereign immunity “‘effectively encourages the 

Tribe’s flagrant disrespect of the court’s authority and orders.’”  A-254 (quoting 

Rupp, 45 F.3d at 1246).  This selective reading of Rupp misconstrues the Eighth 

Circuit’s holding.  Rupp indeed found a waiver of sovereign immunity.  But, in 

Rupp, the Eighth Circuit affirmed that the tribe waived sovereign immunity in 

regard to counterclaims because the tribe “affirmatively requested the district court 

to order the defendants to assert any claims in the disputed lands.”  45 F.3d at 

1244.  This “affirmative request,” not the filing of the complaint or bad conduct 

occurring in the case, was what the court found to be “an unequivocal consent to 

any counterclaims asserted by [defendants].”  Id. at 1244-45.   

Furthermore, when considering similar facts, other courts have confirmed 

that Rupp only stands for the proposition that when a tribe affirmatively invites 

counterclaims, they waive sovereign immunity for those counterclaims, but the 

mere filing of a case does not invite counterclaims.  See, e.g., Ute Indian Tribe of 

the Uintah v. Utah, 790 F.3d 1000, 1011 (10th Cir. 2015) (distinguishing Rupp 

because Indian tribe had “explicitly invited the defendants’ counterclaims….); 

Flandreau Santee Sioux Tribe v. Gerlach, 162 F. Supp. 3d 888, 897-98 (D.S.D. 
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2016).  Neither Rupp, nor any other case law authority, stand for the proposition 

that a tribe’s filing of a lawsuit and conduct thereafter invites future lawsuits.   

In contrast to the sole and distinguishable case law cited by the Circuit 

Court, numerous authorities confirm the filing of a lawsuit constitutes a waiver of 

sovereign immunity only as necessary to adjudicate that matter, and not a broad 

waiver for future claims.  See, e.g., McClendon v. United States, 885 F.2d 627, 630 

(9th Cir. 1989) (holding that tribe’s prior suit seeking clarification of land 

ownership did not subject it to suit by lessee of land; “[A] tribe’s waiver of 

sovereign immunity may be limited to the issues necessary to decide the action 

brought by the tribe; the waiver is not necessarily broad enough to encompass 

related matters, even if those matters arise from the same set of underlying facts.”); 

see also Lewis v. Norton, 424 F.3d 959, 962 (9th Cir. 2005) (tribe’s prior suit did 

not subject it to suit on same subject-matter); Ute Indian Tribe of the Uintah, 790 

F.3d at 1011 (holding that Indian tribe did not waive tribal sovereign immunity by 

bringing a prior suit on the same subject-matter); Navajo Nation v. Urban 

Outfitters, Inc., No. 12-195, 2014 WL 11511718, at *8 (D. N.M. Sept 19, 2014) 

(dismissing defendant’s counterclaims because the Tribe did not waive its 

sovereign immunity by filing a trademark infringement lawsuit against defendant); 

Quinault Indian Nation v. Comenout, No. C10-5345, 2015 WL 1311438, at *3 

(W.D. Wash. Mar. 23, 2015) (holding that defendant’s counterclaims were barred 
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by tribal sovereign immunity because “a tribe does not waive its immunity to 

counterclaims merely by initiating suit in federal court.”); Mashantucket Pequot 

Gaming Enter. v. CCI, Inc., 12 Conn. L. Rptr. 69 (Conn. Super. Ct. 1994) 

(dismissing defendant’s counterclaims due to tribal sovereign immunity where the 

tribe filed suit for injunctive relief); Dacotah Prop.-Richfield, Inc. v. Prairie Island 

Indian Cmty., 520 N.W.2d 167 (Minn. Ct. App. 1994) (holding that a tribe did not 

waive sovereign immunity by filing a third-party complaint against a former 

employee for purposes of the employee’s counterclaims – but finding a waiver 

based on written waiver in contract).  

The Circuit Court’s order cannot be reconciled with United States Supreme 

Court authority and numerous lower court authorities.  The Circuit Court’s order, 

therefore, must be reversed. 

II. Under United States Supreme Court and Lower Court Precedents, 

Alleged Bad Conduct does not Waive Tribal Sovereign Immunity. 

 

Without any supporting authority, the Circuit Court held that Mr. Roman’s 

litigation conduct on behalf of Tribe, as well as an alleged “series of criminal acts,” 

waived tribal sovereign immunity.7  A-254.  Bad conduct, however, does not waive 

                                           
7  The alleged conduct cited by the Circuit Court included: (1) witness 

tampering, suborning perjury and perjury in prior lawsuits; (2) obstructing justice 

in prior lawsuits through concealing or destroying evidence; and (3) a false 911 

report related to a deposition in a prior lawsuit.  A-253.  The Tribe does not admit 

these allegations. 
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tribal sovereign immunity.  A waiver of tribal sovereign immunity “cannot be 

implied on the basis of a tribe’s actions, but must be unequivocally expressed.”  

Furry, 685 F.3d at 1234.  None of the acts alleged by the Appellees, even if 

intentional, constitute the unequivocal consent of the Tribe to be sued. 

A. Fairness is not a factor in considering tribal sovereign immunity. 

Believing the “logical consequence” of the Tribe “suffer[ing] no 

consequences beyond attorneys’ fees” was unfair, the Circuit Court effectively 

found a waiver of tribal sovereign immunity based on principles of equity.  A-253 

– A-254.  But equity does not bear on tribal sovereign immunity.  Rather, tribal 

sovereign immunity must be applied even when it is “anachronistic and overbroad 

in its application.”  Furry, 685 F.3d at 1237.  The “perceived inequity of permitting 

the Tribe to recover from a non-Indian for civil wrongs in instances where a non-

Indian allegedly may not recover against the Tribe simply must be accepted in 

view of the overriding federal and tribal interests in these circumstances….”  Three 

Affiliated Tribes of Fort Berthold Reservation v. Wold Eng’g, 1476 U.S. 877, 893 

(1986).  Although the Circuit Court and the Appellees may believe that dismissing 

this suit would be “patently unfair, ‘immunity doctrines carry within them the 

seeds of occasional inequities.’”  Fla. Paraplegic, Ass’n, Inc., 166 F.3d at 1135 

(11th Cir. 1999) (quoting Wichita & Affiliated Tribes of Okla. v. Hodel, 788 F.2d 

765, 781 (D.C.Cir.1986)).  And even in the face of such inequities, the doctrine of 
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tribal sovereign immunity prevails as it “reflects a societal decision that tribal 

autonomy predominates over other interests.”  Id.  

B. Egregious conduct does not waive tribal sovereign immunity. 

 

 In other settings, courts have rejected the argument that even egregious 

conduct waives sovereign immunity.  For instance, in Furry, a plaintiff brought 

suit against the Tribe based on allegations that the Tribe knowingly overserved 

alcohol to a casino patron, leading to a fatal automobile accident.  See 685 F.3d at 

1226.  The Eleventh Circuit called these facts “both straightforward and 

heartbreaking,” while still finding that the Tribe had not waived tribal sovereign 

immunity.  Id. at 1226.  Further underscoring the strength of the doctrine of tribal 

sovereign immunity, the Eleventh Circuit expressed misgivings about the “wisdom 

of the doctrine’s current breadth,” but found that Congress, not the courts, is 

entrusted with outlining the limits of tribal sovereign immunity and the Eleventh 

Circuit was restricted from recognizing a new limitation to the doctrine.  Id. at 

1229 (the Supreme Court “could not have been clearer about placing the ball in 

Congress’s court going forward.”).  Adding to this point, the Eleventh Circuit 

noted that, no matter the tribal conduct being protected, “such as the sale of 

alcohol” and the “obvious and substantial impacts on non-tribal parties,” tribal 

sovereign immunity “remains the law of the land until Congress or the 

Supreme Court tells us otherwise.”  Id. at 1237 (emphasis added).  As a result, 
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despite egregious conduct, the Eleventh Circuit found that, under existing law, 

there had been no waiver of tribal sovereign immunity.  Id.  

Similarly, the Eastern District of Wisconsin ruled that tribal sovereign 

immunity barred claims based on shocking and uncontroverted allegations of 

battery, civil rights violations and wrongful termination.  Miller v. Coyhis, 877 F. 

Supp. 1262 (E.D. Wis. 1995).  In Miller, a law enforcement officer employed by 

the tribe responded to a dispatch call regarding a dispute at tribal headquarters.  Id. 

at 1264.  Upon arriving at the headquarters, he identified a fight among tribal 

officials and he attempted to separate them.  Id.  During his attempt to separate the 

fight, tribal officials told him to leave and, when he did not, he was assaulted by 

those officials, leading to documented injuries.  Id. at 1264-65.  Shortly thereafter, 

the tribe fired the law enforcement officer for refusing to leave the headquarters 

when instructed to do so.  Id. at 1264.  Despite this intentional and egregious 

conduct by tribal officials, the court held that no waiver occurred and the doctrine 

of sovereign immunity must be applied to bar plaintiff’s claims.  Id.   

These holdings are no exception as other courts have consistently held that 

alleged egregious conduct does not waive tribal sovereign immunity.8   

                                           
8  See Seminole Tribe of Fla. v. McCor, 903 So. 2d 353 (Fla. 2d DCA 2005) 

(finding no waiver where casino patron was struck by a chair); Maxwell v. Cty. of 

San Diego, 697 F.3d 941, 953 (9th Cir. 2012) (affirming that tribal fire 

department’s gross negligence in failing to provide timely care to a gunshot victim 
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C. Appellees’ injuries are speculative and they have already received 

the remedy available to them – sanctions.  

 

In Furry and Miller, both of which were barred by tribal sovereign 

immunity, the allegations of harm were well documented and proximately caused 

by the tribes’ conduct.  In Furry, the over-serving of alcohol by the Tribe directly 

led to the fatal car accident.  Furry, 685 F.3d at 1226.  In Miller, the plaintiff’s 

injuries – including a back injury and termination from employment – were 

directly caused by the tribal officials’ assault of him and subsequent wrongful 

termination.  Miller, 877 F. Supp. at 1264. 

In contrast to the egregious and well-documented injuries suffered by the 

plaintiffs in Furry and Miller, in this matter Appellees’ allegations of injury are 

unfounded.  Appellees assert their reputations and legal practice were devastated 

by the Tribe’s allegations.  A-48 – A-48.  Publically available information, 

                                                                                                                                        

does not have waive tribal sovereign immunity because the waiver “must be 

explicit and unequivocal,” but finding that individual paramedics lack tribal 

sovereign immunity); Cook v. AVI Casino Enters, Inc., 548 F.3d 718, 725 (9th Cir. 

2008) (affirming dismissal under tribal sovereign immunity of plaintiff’s 

negligence claims where plaintiff has been seriously injured by an intoxicated 

driver who had been drinking at an Indian casino); Filer v. Tohono O’Odham 

Nation Gaming Enter., 129 P.3d 78 (Ariz. Ct. App. 2006) (same); Charland v. 

Little Six, Inc., 112 F. Supp. 2d 858, 860 (D. Minn. 2000), aff’d sub nom. Charland 

v. Little Six, 13 F. App’x 451 (8th Cir. 2001) (barring negligence claim against 

tribe under tribal sovereign immunity that alleged negligent failure to provide 

adequate security in casino parking lot leading to plaintiff being assaulted with a 

firearm; imposing sanctions against plaintiff for bringing claim without reasonable 

basis for waiver of tribal sovereign immunity). 
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however, confirms Appellees remain well-respected attorneys whose reputations 

remained constant before, during, and after the allegations set forth in the 

Complaint.  For example, prominent publications, such as Super Lawyers, have 

repeatedly recognized both Mr. Tein and Mr. Lewis as preeminent attorneys in 

their field of practice, both before and after their relationship with the Tribe 

ended.9  In addition, Lewis Tein’s website touts numerous legal publications 

recognizing Mr. Lewis and Mr. Tein for their legal skill,10 as well as identifying a 

laundry list of Fortune 500 and other prominent corporate clients.11  Moreover, 

Appellees have already been awarded substantial sanctions and attorneys’ fees in 

the various court actions.  See A-31 at ¶ 69, A-37 at ¶ 86.  Thus, barring Appellees’ 

claims will not leave Appellees empty-handed.  Indeed, Appellees’ hands have 

already been filled.  Id. 

 

 

                                           
9  See Super Lawyers, Lewis Tien P.L., last accessed on December 28, 2016 

(available at  http://profiles.superlawyers.com/florida/coconut-

grove/lawfirm/lewis-tein-pl/518c3a2d-ad37-4024-84b7-55525d14e63f.html) 

10  See Lewis Tein, P.L., Attorneys, last accessed on December 28, 2016.  

(available at http://www.lewistein.com/attorneys/) 

11  See Lewis Tein, P.L., Clients, last accessed on December 28, 2016. 

(available at http://www.lewistein.com/attorneys/) 
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D. Alleged bad conduct in litigation does not waive tribal sovereign 

immunity. 

 

The Circuit Court carved out a new exception to the doctrine of tribal 

sovereign immunity – that bad faith conduct by an Indian tribe in prior litigation 

waives immunity for future lawsuits based on that conduct.  See A-254.  As set 

forth previously, however, bad faith conduct does not waive tribal sovereign 

immunity.  See, e.g., Furry, 685 F.3d at 1226.  The Circuit Court offered no 

explanation for finding waiver in a judicial setting, but not in other settings.  See, 

generally, A-249 – A-254.  If upheld, the Circuit Court’s order would provide a 

mechanism to avoid tribal sovereign immunity for plaintiffs alleging misconduct in 

a judicial setting, but not in other settings – even though the potential for harm in 

other settings is far greater, e.g., wrongful death or disability.  

Moreover, remedies already exists for bad faith conduct in a judicial setting, 

namely, sanctions including Rule 11, 28 U.S.C. § 1927, Fla. Stat. Ann. § 57.105, or 

the inherent power of the courts.  In the prior litigation at issue here, Appellees 

sought monetary sanctions against the Tribe for its alleged bad conduct, and they 

received significant monetary compensation in both sanctions and attorneys’ fees.  

See A-31 at ¶ 69, A-37 at ¶ 86.  Considering the substantial remedies already 

available in a judicial setting, the Circuit Court’s order favoring plaintiffs who 

allege injury in a judicial setting over plaintiffs who allege injury in other settings 

cannot be justified. 
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III. The Limited Waiver of Sovereign Immunity Found by this Court in 

Bermudez Does Not Constitute a Waiver in this Case. 

 

The Circuit Court erred by holding that this Court’s finding of a limited 

waiver in Bermudez dictates a finding of waiver in this matter.  A-252.  According 

to the Circuit Court, because Bermudez “involved the same parties and the core 

allegations” as this case, it waives tribal sovereign immunity here.  Id.  But this is a 

new lawsuit.  It is not the Bermudez case.  Beyond responding to third-party 

discovery directed at the Tribe’s attorney, the Tribe was not even a party to the 

Bermudez litigation.  See, e.g., A-13 at ¶ 38.  And Bermudez only stands for a 

narrow waiver of tribal sovereign immunity for responding to discovery in that 

case.  Indeed, in Bermudez, the trial court appealed from the trial court’s order 

holding that there had been a “limited waiver of sovereign immunity by disclosing 

checks and check stubs to plaintiffs’ counsel.”  Bermudez, et al. v. Billie, et al., No. 

00-25711 (Fla. 11th Cir. Court Mar. 5, 2012) (A-304) (emphasis added). 

In Bermudez, Mr. Roman took multiple steps to “influence ongoing 

litigation” in the Bermudez post-judgment collection case.  92. So. 3d at 234.  

Specifically, Mr. Roman disclosed checks to plaintiff’s counsel in Bermudez in 

order to incite allegations of misconduct by Appellees.  Id. at 233.  Subsequently, 

the parties to the litigation sought discovery – documents and deposition – from 

Mr. Roman regarding his act of disclosing checks to plaintiff’s counsel.  Id. at 233-

34.  Upon Mr. Roman’s petition to quash the subpoena on the grounds of tribal 
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sovereign immunity, the trial court found that Mr. Roman’s conduct in that case – 

disclosing checks to plaintiff’s counsel – caused a “limited waiver of tribal 

sovereign immunity” related to that conduct.  A-304.  On appeal, the Court 

concluded that Mr. Roman “purposefully sought to participate in or influence a 

state court proceeding” and could not “retreat into his own sovereign when it suits 

him.”  Bermudez, 92. So. 3d at 234.  Later, the trial court found the Appellees had 

committed no misconduct.  A-24 at ¶ 54. 

In stark contrast to the facts at issue in Bermudez, in this matter, the Tribe 

has done nothing other than seek to quash service of the summons and challenge 

the viability of Appellees’ Complaint.  Neither act waives sovereign immunity.  

See, e.g., Multimedia Games, Inc. v. WLGC Acquisition Corp., 214 F. Supp. 2d 

1131, 1140 (N.D. Okla. 2001) (“The consent to service of process is not analogous 

to the consent to waive tribal sovereign immunity.”).  Nor did the Circuit Court 

explain how acts of Mr. Roman regarding a long-resolved issue that occurred in 

2011 constitute a “clear, explicit and unmistakable” waiver of sovereign immunity 

for a lawsuit filed against the Tribe more than five years later. A-251 – A-252. The 

limited waiver of tribal sovereign immunity found in Bermudez has long since 

been resolved. 

Even though the Tribe was not a party to the underlying Bermudez case, the 

Circuit Court reads into Bermudez a far-reaching waiver by the Tribe.  A-252.  But 
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nothing in the Bermudez opinion supports a finding that the waiver based on Mr. 

Roman’s conduct should be universally applicable outside the narrow confines of 

that case.  Rather, Bermudez discusses the fact pattern of that ongoing case to 

reach a conclusion regarding that ongoing case, which is consistent with the trial 

court’s holding in Bermudez, which found only a “limited waiver of sovereign 

immunity.”  A-304. 

But the Circuit Court – at Appellees urging – relied on Bermudez to reach an 

unprecedented conclusion that “bad faith tribal conduct” in a prior litigation matter 

constitutes a “clear waiver of sovereign immunity,” not only for that case but also 

for subsequent cases related to the same subject.  A-254. 

The Circuit Court’s ruling must be reversed because any finding of waiver 

of tribal sovereign immunity – such as the limited waiver of sovereign immunity 

this Court found in Bermudez – must be narrowly construed in favor of Indian 

tribes.  See Rupp, 45 F.3d at 1244 (Waivers of tribal sovereign immunity “are to be 

strictly construed in favor of the Tribe….”) (finding waiver for counterclaims 

where tribe submitted affirmative written statement inviting defendants to file 

counterclaims); see also Md. Cas. Co., 361 F.2d at 521 (dismissing due to tribal 

sovereign immunity because, under Florida law, ambiguities “must be liberally 

construed in favor of the [tribe] and all doubtful expressions therein resolved in 

favor of the [tribe].”); Freemanville Water Sys., Inc. v. Poarch Band of Creek 



 

- 27 - 

 

Indians, 563 F.3d 1205, 1208 (11th Cir. 2009) (“Where congressional intent is 

ambiguous as to Indian rights, those ambiguities must be resolved in the Indians’ 

favor.”); Sanderlin v. Seminole Tribe of Fla., 243 F.3d 1282, 1291 (11th Cir. 2001) 

(on issues that have an “effect on tribal sovereignty, any ambiguity must be 

resolved in favor of the Tribe.”).12  Therefore, the holding in Bermudez cannot be 

stretched to apply to a waiver of sovereign immunity in future-filed lawsuits. 

IV. The Circuit Court’s Holding Would Severely Erode the Doctrine of 

Tribal Sovereign Immunity and Open the Floodgates for Lawsuits 

Against Tribes When Plaintiffs Allege Egregious Conduct.  

 

It is not just that the Circuit Court created a new theory of waiver in the 

doctrine of tribal sovereign immunity, it also attacked the meaning and purposes of 

the doctrine.  If allowed to stand, the Circuit Court’s order would provide an easy 

attack to tribal sovereign immunity simply by alleging past bad faith or egregious 

conduct.  This cannot be squared with the aims of tribal sovereign immunity.  

The long-standing tradition of tribal sovereign immunity is designed to 

promote an Indian tribe’s right to self-government and economic development.  

                                           
12  United States v. Nordic Vill. Inc., 503 U.S. 30, 34 (1992) (holding, in 

context of the United States’ sovereign immunity, the “traditional principle” is that 

“the Government’s consent to be sued must construed strictly in favor of the 

sovereign”); accord Ishler v. Internal Revenue, 237 F. App’x 394, 397 (11th Cir. 

2007); see also Grand Canyon Skywalk Dev., LLC v. Hualapai Indian Tribe of 

Ariz., 966 F. Supp. 2d 876, 882-83 (D. Ariz. 2013) (“Waivers of [tribal] sovereign 

immunity must be “strictly construed” and not enlarged beyond what the express 

language requires.”);   
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See In Defense of Tribal Sovereign Immunity, 95 Harv. L. Rev. 1058 (1982).  

Florida courts have repeatedly upheld that tribes “are independent sovereign 

governments not subject to the civil jurisdiction of the courts of the state.”  

Seminole Tribe of Fla v. Ariz, 67 So. 3d 229, 231 (Fla. 2d DCA 2010) (citing 

Houghtaling v. Seminole Tribe of Fla., 611 So. 2d 1235 (Fla.1993)).  Only the 

“clear and unequivocal consent of the Tribe” can establish a waiver of tribal 

sovereign immunity.  Id.  Oftentimes, only a resolution adopted by the Indian tribe 

may establish a waiver of tribal sovereign immunity.  Id. at 231-32. 

Tribal sovereign immunity is specifically designed to authorize lawsuits 

against tribes “in only a few narrowly construed circumstances,” such as 

Congressional abrogation or clear waiver of immunity.  Andrea M. Seielstad, The 

Recognition and Evolution of Tribal Sovereign Immunity Under Federal Law: 

Legal, Historical, and Normative Reflections on A Fundamental Aspect of 

American Indian Sovereignty, 37 Tulsa L. Rev. 661, 678 (2002) (citing Kiowa 

Tribe of Okla., Inc., 523 U.S. 751).  It is not designed, however, to provide justice 

to those who have purportedly been injured by an Indian tribe.  See, e.g., Fla. 

Paraplegic, Ass’n, Inc., 166 F.3d at 1135.  The Supreme Court has been 

“persistent[] in preserving the doctrine of tribal sovereign immunity” and its 

preservation of the doctrine is “proof of the immutable strength of the doctrine” 

within federal and state law.  Recognition and Evolution of Tribal Sovereign 
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Immunity, 37 Tulsa L. Rev. at 713.  Broad changes in tribal sovereign immunity, 

such as limitations to the doctrine, are to be carried out by Congress, not the 

judiciary.  See Kiowa Tribe of Okla., 523 U.S. at 760 (“[W]e decline to revisit our 

case law and choose to defer to Congress.”)  

Upholding the new precedent proffered by the Circuit Court will severely 

erode tribal sovereign immunity and detrimentally affect the government-to-

government relationship of Indian tribes to state and federal governments.  Among 

other implications, it specifically will have the following five potential effects.  

A. Adopting the Circuit Court’s holding encourages trial courts to 

carve out exceptions to tribal sovereign immunity. 

 

Affirming this holding authorizes trial courts to rewrite tribal sovereign 

immunity without interference.  It is clear that, before the order at issue on this 

appeal, no court has ever held that an Indian tribe waives tribal sovereign 

immunity if a trial court, in a prior lawsuit, finds that the tribe proceeded in bad 

faith.  The Circuit Court created this holding out of whole cloth.  To endorse a trial 

court’s choice to erode tribal sovereign immunity without any higher court 

precedent providing a road map to do so is diametrically at odds with the Supreme 

Court’s rulings on tribal sovereign immunity.  See Kiowa Tribe of Okla., 523 U.S. 

at 760 (“[W]e decline to revisit our case law and choose to defer to Congress.”); 

see also Fla. Paraplegic, Ass’n, Inc., 166 F.3d at 1135; Furry, 685 F.3d at 1237.  A 

holding that endorses this view will be the epitaph to tribal sovereign immunity, as 
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it is cited by courts across the country in order to justify their rereading (and 

destruction) of tribal sovereign immunity.  

B. Trial courts will weigh the fairness of applying tribal sovereign 

immunity, contravening hundreds of years of United States Supreme 

Court precedent. 
 

A fairness quotient will be injected into the doctrine of tribal sovereign 

immunity.  The Circuit Court makes clear that it based its decision, in part, on the 

“logical consequence” that it is unfair that an Indian tribe could commit allegedly 

egregious “crimes to obstruct compliance with the mandate, and in concert, 

prosecute multiple bad-faith lawsuits, resulting in harm to its adversaries – and 

suffer no consequences beyond attorneys’ fees.”13 A-253 – A-254.  Extending this 

logic, for instance, the Second District Court of Appeal’s decision in Seminole 

Tribe of Fla. v. McCor could be reexamined because it is potentially unfair that a 

plaintiff obtains no recovery in a personal injury lawsuit brought against an Indian 

tribe after an injury attributable to the tribe occurred at the tribe’s casino.  903 So. 

                                           
13  As stated elsewhere herein, the Circuit Court refers to the Rupp court’s 

admonishment of an Indian tribe for its bad faith conduct to support that a waiver 

of tribal sovereign immunity is a logical punishment for bad faith conduct.  That, 

however, was not the holding of that court. The Eighth Circuit hinged its decision 

that the tribe waived tribal sovereign immunity on a written statement by the tribe 

asking that individuals bring the exact counterclaim subsequently alleged by the 

party against whom the tribe later attempted to invoke tribal sovereign immunity.  

Rupp, 45 F.3d at 1244.  Bad faith had nothing to do with Rupp’s core holding.  

Thus, the Circuit Court’s holding is hollow. 
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2d 353, 361 (Fla. 2d DCA 2005) (holding that purchase of insurance policy by the 

tribe did not waive tribal sovereign immunity for acts occurring at casino).  But, as 

discussed above, fairness has no place within tribal sovereign immunity.  See, e.g., 

Three Affiliated Tribes of Fort Berthold Reservation, 476 U.S. 892; Furry, 685 

F.3d at 1237.  Forcing fairness into the doctrine here will render tribal sovereign 

immunity unrecognizable.  

C. Indian tribes will be reluctant to participate in the United States 

legal system.  

 

Government-to-government relations between Indian tribes and state and 

federal governments will suffer.  Tribal sovereign immunity is meant to promote 

self-governance and economic development by facilitating parameters for 

sovereign Indian tribes to interact with the surrounding state and federal 

governments.  Stating that an Indian tribe, by bringing a lawsuit, waives sovereign 

immunity if a court finds that any part of that suit is in bad faith, will limit a tribe’s 

desire to subject itself to the state and federal legal systems, and potentially limit a 

tribe’s economic interaction with the non-Indian society around it.  Also important, 

a tribe will rethink how it prosecutes legal actions or when it consents to specific 

lawsuits because, by litigating, it will expose itself to the risk that a court will find 

conduct of the tribe is in bad faith.  Such a finding exposes the tribe to subsequent 

lawsuits or counterclaims that it did not initially consent to.  
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D. If allowed to stand, the Circuit Court’s Order will create a slippery 

slope that could result in a broader and more expansive limitation to 

tribal sovereignty. 

 

This is a slippery slope.  As it stands, the Circuit Court’s order requires a 

legal finding from the prior court that a prior suit was brought in bad faith.  A-254.  

But one need not suspend disbelief to posit that later courts will stretch the holding 

and, in due time, a court will empower itself to judicially determine that a prior suit 

is in bad faith and results in a waiver of tribal sovereign immunity.  Moreover, the 

meaning of bad faith is left undefined.  A-254.  It is unclear whether a single 

motion – e.g., a frivolous motion for a protective order – within prior litigation, if 

found to be in bad faith, broadly waives tribal sovereign immunity.    

E. Litigants proceeding against Indian tribes will be perversely 

incentivized to move for sanctions or allege bad faith in order to 

preserve future remedies against an Indian tribe. 

 

The Circuit Court’s order creates perverse incentives for those litigating 

against an Indian tribe.  Litigants defending a lawsuit brought by an Indian tribe (or 

prosecuting a claim to which the tribe provided a limited waiver) will not hesitate 

to file a motion for sanctions or similar relief in an effort to induce the court to 

make a finding of bad faith, opening the tribe up to counterclaims and subsequent 

lawsuits.  This potentially puts an undue burden on Indian tribes to vigilantly 

justify their conduct, encourages aggressive litigation by litigants against an Indian 

tribe, and wastes judicial resources.  
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In sum, if permitted to stand, the holding forever alters the logic of litigation 

brought by or against Indian tribes. 

CONCLUSION 

The Circuit Court erred – the Tribe has not waived tribal sovereign 

immunity.   By its holding, the Circuit Court has rewritten tribal sovereign 

immunity so that a finding of bad faith in a prior lawsuit waives tribal sovereign 

immunity for future cases based on that conduct.  This holding overlooks Supreme 

Court precedent and a host of other authority that says the exact opposite of what 

the Circuit Court found.   At no point in its opinion did the Circuit Court identify a 

single “clear, express and unequivocal” waiver of tribal sovereign immunity in this 

case.  Based on the Circuit Court’s error, this Court should reverse the Circuit 

Court’s holding and direct the Circuit Court to grant the Tribe’s motion to dismiss. 

Respectfully submitted this 28th day of December 2016. 
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