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I. INTRODUCTION 

Wingra applied for a permit to disturb a catalogued burial site, the WMG. 

R.19:1803.  ALJ Mark Kaiser of the DHA conducted a hearing on Wingra’s 

application.  Parties to the hearing made opening statements, and presented and 

cross-examined witnesses.  Following the hearing, the parties submitted post-

hearing briefs in lieu of closing statements.  Wingra Resp. at 4.  There were no 

procedural irregularities impacting the development of the administrative record. 

None of the parties alleged any failure of process at the administrative level. Based 

on the evidence, the ALJ denied Wingra’s application to disturb the WMG.  

R19:1803-1817.  Wingra appealed the ALJ’s decision to the circuit court which 

held that: (1) the ALJ needed to give greatest priority to the “public interest” under 

the law; and (2) the ALJ should reopen the administrative record to allow Wingra 

to submit more information on the cost of road projects and alleged impacts on 

jobs. R51:6; Wingra Resp. at 20. 

II. ARGUMENT 

A. THE CIRCUIT COURT WAS NOT WITHIN ITS AUTHORITY TO 

REMAND THE MATTER WITH INSTRUCTIONS TO REOPEN 

THE ADMINISTRATIVE RECORD 

  

The court found, and Wingra argues, that: 

. . . the interests of the public have to be considered, in my view, first 

and foremost, and I think that requires a remand to take additional 
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evidence so that Wingra can fully make its record on the benefit of 

the public of the cheaper road projects and of the jobs. 

R51:6; Wingra Resp. at 20.   

The court’s instruction, to reopen the administrative record, is contrary to 

law. With limited exceptions, applicable law specifies that the court’s “review 

shall be confined to the record. . .”  Wis. Stat. § 227.57(1).  Wingra asserts that the 

court authority to reopen the record is based on Wis. Stat. § 227.57(4), which 

allows the court to remand the case for “further action” “if it finds that either the 

fairness of the proceedings or the correctness of the action has been impaired by a 

material error in procedure or a failure to follow prescribed procedure.”  Wingra 

Resp. at 21-22. 

The ALJ conducted a hearing on Wingra’s application.  parties to the 

hearing made opening statements, and presented and cross-examined witnesses.  

Post-hearing, the parties submitted briefs in lieu of closing statements. Wingra 

Resp. at 4.  There were no procedural irregularities impacting the development of 

the record and/or the submission of evidence.  None of the parties alleged the 

existence of any failure of process at the administrative level. Thus, even if we 

assume, arguendo, that Wis. Stat. § 227.57(4) controls the court’s authority to 

reopen the record, the court did not find, and Wingra does not assert, the existence 

of any procedural failure. 
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Applicable law actually provides two bases for reopening the record.  Wis. 

Stat. § 227.56(1) allows the record to be supplemented, “[i]f before the date set for 

trial, application is made to the circuit court for leave to present additional 

evidence on the issues in the case, and it is shown to the satisfaction of the court 

that the additional evidence is material and that there were good reasons for failure 

to present it in the proceedings before the agency . . .” Id. No such application was 

made to the court. 

Wis. Stat. § 227.57(1) provides that, “review . . . shall be confined to the 

record, except that in cases of alleged irregularities in procedure before the agency, 

testimony thereon may be taken in court and, if leave is granted to take such 

testimony . . . may be taken prior to the date set for hearing . . .”  Id.  Wingra 

presented no testimony regarding any irregularities in procedure, i.e., review is 

limited to the record.  

There is no indication that additional evidence on jobs or road construction 

costs exists.  If it does exist, Wingra was obligated to present it during the 

administrative process. See, Sterlingworth Condo. Ass’n v. Dep’t of Nat. Res., 205 

Wis. 2d 710, 726, 556 N.W.2d 791 (Ct. App.1996) (“the customary common-law 

rule that the moving party has the burden of proof . . . is generally observed in 

administrative hearings.”); Edward Kraemer & Sons v. Sauk Cnty. Bd., 183 Wis. 

2d 1, 16-17, 515 N.W.2d 256 (1994); Wis. Admin. Code, HA § 1.17(2).  If Wingra 
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had a compelling reason for failing to present evidence to the ALJ, it was obligated 

to petition the court, before the trial date, to consider allowing such evidence 

pursuant to Wis. Stat. § 227.56(1).  If the failure to provide evidence was a result 

of procedural irregularities, Wingra was obligated, inter alia, to present testimony 

to the court regarding irregularities. See Wis. Stat. § 227.57(1).  For the lower 

court to order that the record be reopened because the judge thought Wingra 

should have presented additional evidence to make its case – but failed to do so – 

is contrary to law. There is no legal or equitable justification for reopening the 

administrative record in this case. 

B. NEITHER THE PRIORITY GIVEN TO THE “PUBLIC INTEREST,” 

NOR THE ISSUE OF STATUTORY INTERPERATION ARE 

RELEVANT TO THE INSTANT PROCEEDING – WINGRA 

SIMPLY DISAGREES WITH THE ALJ’S FINDINGS OF FACT 

 

The ALJ found, in part, that Wingra’s allegations of public safety and 

public benefits of an active quarry did not support a finding of a measurable 

benefit to the public interest that would favor granting a permit to disturb the site, 

R19:1813.  Wingra simply disagrees with the ALJ’s findings of fact and attempts 

to cast that disagreement as a matter of statutory interpretation.1  As discussed 

below, Wingra’s argument, that the ALJ did not grant the permit because he failed 

                                                 
1 When the court is presented with a question of fact, “agency findings of 

fact are conclusive on appeal if they are supported by credible and substantial 

evidence.” Plevin v. Dep’t of Transp., 2003 WI App 211, ¶ 11, 267 Wis.2d 281, 

671 N.W.2d 355. 
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to give the “public interest” sufficient consideration – as a matter of statutory 

interpretation – is wrong. R51:6; Wingra Resp. at 20.  

The statute at issue provides, in pertinent part, that: 

. . . the [DHA] shall conduct a hearing to determine whether the 

benefits to the permit applicant in disturbing the burial site . . . . 

outweigh the benefits to all other persons shown on the registry . . . 

to have an interest in not disturbing the burial site . . . In making the 

determination, the division shall consider the interest of the public in 

addition to the interests of the parties.  If any of the following classes 

of interest are represented in the hearing, the division shall weight 

the interests in the following order of priority: 

 

 a. Direct kinship 

b. A cultural, tribal, or religious affiliation 

c. A scientific, environmental or educational purpose 

cm. Historical and aesthetic significance of the burial site 

d. land use 

e. a commercial purpose not related to land use which is consistent 

with the purposes of this section. 

f. any other interest which the board deems to be in the public interest. 

 

Wis. Stat. § 157.70(5)(c)2. 

Accordingly, the ALJ determined that “[t]he issue for hearing is whether the 

benefits to the applicant in disturbing the burial site outweigh the benefits to all 

other persons shown on the registry . . . to have an interest in not disturbing the 

burial site. The interest, if any, of the public will also be considered.”  R19:1806.  

Further, according to the ALJ: 

[t]he most reasonable interpretation of the statutory language is that 

all represented interests shall be considered and that the Division is 

required to balance the competing interest[s] and determine the 
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fairest result.  This is the most reasonable interpretation because if 

one accepted the Director’s interpretation, the word “weight” would 

be superfluous.  It is also unlikely that the legislature would have 

intended that a relatively insignificant benefit of a high priority 

interest should take precedence over a substantial benefit to a lower 

priority interest.  That said, the Division is required to consider 

interests in a specific order and give greater priority to the interests 

in the order they are listed. 

R19:1813.  Thus, although the statute provides an order of priority – which the 

ALJ may or may not have applied to the “public interest” – he expressly exercised 

discretion in determining the weight to be provided to the factors, including the 

public interest.  As a result, the discussion of the “priority” given under the statute 

– as opposed to the weight accorded by the ALJ – is largely academic. 

Moreover, the ALJ determined that there was no measurable “public 

interest” to be taken into account in his analysis.  Thus, the weight and/or priority 

given to the “public interest” was not relevant to the determination.  Specifically, 

with regard to the “public interest,” the ALJ found that, “[t]he SHS has not 

identified any other interests related to the WMG. Accordingly, this interest is not 

applicable.” R19:1813.  The ALJ further found that: 

. . . in addition to the listed interests, Wis. Stat.§ 15[7].70(5)(c)2 

requires the “Division to consider the interest of the public in 

addition to the interests of the parties.”  Wingra attempts to use this 

requirement to throw in all the benefits of the uses for the sand and 

limestone that will be mined beneath the WMG into the balancing 

equation.  For example, Wingra contends that the benefits to the 

public safety from the use of the materials in road construction and 

improvement projects should be considered. This might be 

reasonable if the materials were scarce and the road projects were 

placed in jeopardy if the materials beneath the WMG could not be 
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mined, no evidence that that is the case was presented.  Wingra did 

provide testimony to the effect that the Kampmeier Quarry is well 

located to provide materials for several large ongoing or planned 

road projects.  However, there does not appear to be a need at this 

time to access the materials beneath the WMG for Wingra to supply 

material for these projects.  Accordingly, there is no measurable 

benefit to the public interest in highway safety that would result from 

permit(ing) the disturbance of the WMG. 

 

Similarly, Wingra claimed the jobs it provides to its employees as a 

potential public benefit if it is allowed to disturb the WMG. Again, 

there is no evidence that Wingra will be compelled to reduce its 

work force in the foreseeable future if it is not allowed to disturb the 

WMG site.  The evidence is that sufficient material exists to keep 

Wingra’s employees busy in the Kampmeier Quarry for a long time 

whether or not Wingra can mine the WMG site.  The jobs Wingra 

provides should not be considered a public benefit flowing from the 

disturbance of the WMG. 

R19:1813.   

Thus, there was no demonstrable public interest to weigh/prioritize – the 

priority applied to the public interest is inconsequential. Wingra did not 

demonstrate that “the benefits to the permit applicant in disturbing the burial site 

or the land outweigh the benefits to all other persons shown on the registry . . .” 

Wis. Stat. § 157.70(5)(c)2.; R19:1810.  In making that determination, the ALJ 

expressly exercised discretion in “weighing” the interests, including the public 

interest. R19:1813.  Upon review, the ALJ determined that the benefit to Wingra, 

including any benefit to the public interest, in disturbing the site, did not 

“outweigh the benefits to all other persons shown on the registry.”  Wingra simply 
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disagrees with the ALJ’s “findings of fact [which] are conclusive on appeal if they 

are supported by credible and substantial evidence.” Plevin, 2003 WI App at ¶ 11. 

C. IN THE ALTERNATIVE, THE ALJ CORRECTLY APPLIED THE 

STATUTORY TEST FOR THE APPLICABLE LAW 
 

If we assume, arguendo, that the ALJ was guided by the statutory mandate 

to prioritize listed interests with the “public interest” receiving the lowest priority – 

he would have been acting in a manner consistent with the plain meaning of the 

statute.  Wis. Stat. § 157.70(5)(c)2. (Where one or more of the identified “classes 

of interest are represented in the hearing,” the statute mandates that the “public 

interest” be considered last in order of priority.). 

1. The Plain Language of the Statute States That the “Public 

Interest” is Last in Order of Priority 

 

Statutory interpretation “begins with the language of the statute.  If the 

meaning of the statute is plain, we ordinarily stop the inquiry.”  State ex rel. Kalal 

v. Circuit Court for Dane Cnty., 2004 WI 58, ¶ 45, 271 Wis.2d 633, 681 N.W.2d 

110. The parties agree that the statutory language at issue is clear and 

unambiguous. Wingra Resp. at 16. Wingra and the lower court, however, expend a 

significant amount of time developing a strained interpretation of the otherwise 

“plain language,” i.e., that the “public interest” is to be given the greatest weight – 

although the statute expressly states the contrary. 

According to Wingra: 
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[t]he plain language of Wisconsin Statutes section 157.70 is 

unambiguous in its directive that the public interest must be 

considered by DHA and must be considered above the other listed 

items.  Judge Albert stated that the decision maker must give priority 

to the public interest. 

 

Wingra Resp. at 16. 

Wingra further argues that, “[i]t appears that, although the argument is not 

well developed, the Ho-Chunk are asserting that any public interest will fall under 

sub. F. of the statute.  See Wis. Stat. § 157.70(5)(c)2.f.  However, despite the Ho-

Chunk’s assertion that this is clear from the express language of the statute, the 

argument relies solely on the fact that the purpose of the statute is to broadly 

protect burial sites.”  Wingra Resp. at 18.  

This argument makes no sense.  Ho–Chunk’s assertion, that the language of 

the statue is clear, is based on the fact that the language of the statute speaks for 

itself.  Therefore, it is not necessary to develop an argument to explain what the 

statute says.  The statute provides an express list of interests in order of priority 

with the “public interest” coming at the end of the list. Wis. Stat. §157.70(5)(c)2.  

Assuming, arguendo, that this case required clarification on a matter of statutory 

interpretation, the inquiry should end here. 

2. Scope, Context, and Purpose Support Assigning a Lower Prority 

to the “Public Interest” 

 

“[S]cope context, and purpose are perfectly relevant to a plain-meaning 

interpretation of an unambiguous statute as long as . . . [they] are ascertainable 
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from the text and structure of the statute itself, rather than extrinsic sources. . .” 

Kalal, 2004 WI at ¶ 48.  The purpose of the statute is to catalog and protect “burial 

sites likely to be of archaeological interest or areas likely to contain burial sites.” 

Wis. Stat. § 157.70(2)(b).  Wis. Stat. § 157.70(5) is a remedial statute enacted to 

protect all classes of burial sites within the state.  Remedial legislation must be 

construed broadly to effect its purpose. See, Racine Harley-Davidson, Inc. v. State 

Div. of Hearings & Appeals, 2006 WI 86, ¶¶ 92-93, 292 Wis. 2d 549, 717 N.W.2d 

184. 

Whether or not construed “broadly,” the statute’s scope, purpose, and 

context support the plain meaning of the statute.  The statute gives less priority to 

the public interest and more priority to the interests of parties with a direct 

personal, cultural, historic, and/or scientific affiliation with the site – in 

furtherance of protecting burial sites from desecration by, for example, mining 

operations.  

3. Giving Lower Priority to the “Public Interest” Would Not Have 

Been an “Erroneous” Statutory Interpretationzz 

 

As discussed: (1) the ALJ decision should be upheld regardless of the 

standard of review applied; and (2) the instant matter is properly categorized as a 

“question of fact” rather than “statutory interpretation.”  Notwithstanding, Wis. 

Stat. § 227.57(5) expressly states that, “[t]he court shall set aside or modify the 
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agency action if it finds that the agency has erroneously interpreted a provision of 

law . . .” The statute does not provide levels of deference based on agency 

experience or on any other factor for that matter. See Ho-Chunk Appellant Br. at 

12-13.  By analogy, the statutorily mandated “erroneous” standard appears to be 

the equivalent of the “great weight standard.”  Hilton ex rel. Pages Homeowners’ 

Ass’n v. Dep’t of Natural Res., 2006 WI 84, ¶ 17, 293 Wis. 2d 1, 717 N.W.2d 166 

(even if there is more than one proper interpretation of the statute, so long as the 

agency’s interpretation is not erroneous, it must stand);  Ho-Chunk Appellant Br. 

at 13. 

Some cases appear to apply the common law balancing approach to 

questions of statutory interpretation – to determine the level of deference owed to 

an agency’s statutory interpretation. Wingra, for example, properly cites to Sea 

View Estates Beach Club, Inc. v. State Dep’t of Natural Res., 223 Wis. 2d 138, 

148, 588 N.W. 2d 667 (Ct. App. 1998), for the proposition that courts apply the 

same analysis for agency determinations at common law as they would to glean the 

appropriate level of deference given to an agency interpretation of law under 

section 227.57(5). Wingra Resp. at 13.  The Sea View court, however, in making 

this assertion, provides no analysis or justification for straying from the express 

language of Wis. Stat. § 227.57(5) – requiring that an agency interpretation of a 

statute be “erroneous” before it can be overturned.   
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Indeed, the Sea View case appears to simply assume that the court 

determines the level of deference based on common law factors, citing, “Knight, 

220 Wis.2d at 147, 582 N.W.2d at 453 and Harnishchfeger Corp. v. LIRC, 196 

Wis.2d 650, 659-660, 539 N.W.2d 98, 102 (1995),” as dispositive.  Sea View, 223 

Wis.2d at 148.  Neither the Knight, nor the Harnishchfeger cases, however, apply 

Wis. Stat. § 227.57(5).  The proper level of deference to be given to the ALJ’s 

statutory interpretation is set by statute.  This “court shall set aside or modify the 

agency action if it finds that the agency has erroneously interpreted a provision of 

law . . .” Wis. Stat. § 227.57(5). 

III. CONCLUSION 

For the reasons stated in Ho-Chunk’s Appellant Brief and those herein, the 

DHA decision should be upheld, the lower court ruling reversed, and Wingra’s 

Cross-Appeal denied.   
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IV. INTRODUCTION 

Wingra takes a “shot gun” approach to the instant cross-appeal.  That is, in 

the absence of a strong factual/legal claim for reversal or remand, Wingra takes 

issue with almost every aspect of the ALJ’s decision in the hopes that something, 

no matter how far-fetched, will hit. Wingra similarly strains to identify the 

majority of the ALJ’s perceived shortcomings as grave matters of statutory 

interpretation.  In reality, Wingra simply does not like the decision and/or the 

undisputed facts that support it.  This Court need only review the ALJ’s decision to 

see that it is well reasoned, supported by substantial evidence in the record, and 

consistent with the ALJ’s mandate in the instant case.  Notwithstanding the 

foregoing, each of the allegations set forth in Wingra’s cross-appeal are briefly 

addressed below.  

V. STATEMENT OF THE CASE 

A. Nature of the Case  

This case is the latest iteration of a series of related challenges brought by 

Wingra that would allow it to extend its sand and gravel mining operations into the 

Ward Mound Group (“WMG”), a cataloged burial site.  Parallel proceedings 

challenging the actual cataloging of the site – based, in large part, on allegations 

that the WMG does not contain human remains – are currently pending before the 
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Wisconsin Court of Appeals. See, Wingra Redi-Mix, Inc. v. Burial Sites 

Preservation Bd., Dist. IV Appeal No. 2014AP2498.  

To date, Wingra’s administrative and judicial attempts to have the WMG 

decataloged have been unsuccessful.  As a result, Wingra, as an alternative means 

of achieving the same end, applied to the Director of the State Historical Society 

for a permit authorizing the disturbance of the protected burial site. R19:3-4.  The 

ALJ assigned to hear the case, denied Wingra’s permit request.  R19:1816-1817. 

Wingra appealed the ALJ’s decision to the circuit court which held that: (1) the 

ALJ needed to give greatest priority to the “public interest” under Wis. Stat. § 

157.70(5)(c)2; and (2) the ALJ should reopen the administrative record to allow 

Wingra to submit more information on the cost of road projects and alleged 

impacts on jobs. R51:6-7.  The instant appeal and cross-appeal ensued. 

The practical effect of the cataloging and subsequent denial of Wingra’s 

request to disturb the WMG, is that Wingra is currently precluded from conducting 

sand and gravel mining operations on a small portion – about five percent – of one 

of its many quarries.  On balance, the ALJ properly considered the relevant factors 

and determined, inter alia, that the permanent destruction/disturbance of the 

prehistoric burial site was not warranted at this time.   
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B. Procedural Status and Relevant Facts 

The WMG dates from a period hundreds of years before the first arrival of 

Europeans in Wisconsin and before the existence of any written records of human 

activities in the region. SHS Opening Br. at 10, citing R19:1534-35, 1542 and 

1714-1715.2  

[t]he site – located on a parcel then owned by a person named Ward 

– was first investigated and mapped for archaeological purposes in 

1914 and 1925, and was found to include at least seven earthen 

mounds: a bird effigy, a mammal effigy, an oval mound and four 

linear mounds.  See W.G. McLachlan, Mounds of the Lake Waubesa 

Region, 12 The Wisconsin Archaeologist, 151-153 (1914); Charles 

E. Brown, Record of Wisconsin Antiquities, 4 The Wisconsin 

Archaeologist, 37 (1925) (R. 19:1534-35, 1542 and 1714-1715). 

Id. 

The site surrounding the WMG has been operated as a sand and gravel 

quarry since 1961. R19:1806. Wingra purchased the land on which the WMG sits 

in 1982. R19:1606.  In 1986, the legislature passed 1985 Wisconsin Act 316, 

which provided for the protection of burial sites throughout the state.  Act 316 was 

specifically aimed at preserving prehistoric human burial sites that do not resemble 

modern well-tended cemeteries and, as such, are subject to a high degree of 

vandalism and inadvertent destruction.  1985 Wis. Act 316, § 1.  The passage of 

Act 316 created Wis. Stat. § 157.70. 

                                                 
2 The Opening Briefs previously submitted by both the State Historical Society 

and the Ho-Chunk Nation, respectively, are incorporated herein, in their entirety, 

by this reference. 
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Wisconsin Statute § 157.70(2)(a) requires the Director of the State 

Historical Society (“SHS”) to “identify and record in a catalog burial sites . . . and 

sufficient contiguous land necessary to protect the burial site from disturbance.”  

Id.  Wisconsin Stat. § 157.70(2)(b) also requires the Director to “identify and 

record in a catalog burial sites likely to be of archaeological interest or areas likely 

to contain burial sites.”   

Representatives of the SHS contacted and met with the owner of Wingra 

regarding the cataloging of the WMG on June 8, 1990.  See, e.g., Wingra Redi-

Mix, Inc. v. BSPB, Dane Cnty. Circuit Court, Case No. 2013CV1180 (Aug. 8, 

2014) at 3; R-App 3. During this meeting, the owner of Wingra was informed that 

the mounds were burial sites subject to protection under state law and the 

cataloging process was explained to him.  The WMG was subsequently surveyed 

and ultimately cataloged on December 17, 1990.  Id. 

 After Wingra was notified of the presence of the burial site on its property, 

but before the site was cataloged, Wingra could have requested the Director to 

approve excavation of the site to remove and analyze any human remains and 

related objects found in the burial site.  Wis. Stat. § 157.70(4)(c)3.a.  After such 

archaeological excavation and analysis, Wingra then could have sought 

continuation of its quarrying activity.  Wis. Stat. § 157.70(4)(d).  Wingra did not 

exercise this option.  Wingra Redi-Mix, Inc., Dane Cnty. Case No. 2013CV1180 
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(Aug. 8, 2014) at 3; R-App 3. Wingra also could have appealed the decision to 

catalog the site by requesting an administrative contested case hearing under Wis. 

Stat. § 227.42. Wingra also chose not to exercise this option. As a result, there was 

no appeal of the original decision to catalog the site and agency action was final. 

Id.  

1. Wingra’s Attempt to Have the WMG Removed From the Catalog 

Twenty years after the WMG was cataloged, on September 17, 2010, 

Wingra sent a letter to the SHS requesting that the WMG be removed from the 

catalog on the grounds that the site does not contain human remains and, therefore, 

was improperly cataloged as a burial site.  R19:3-4.  In the alternative, if that 

decataloging request was denied, the letter requested a permit to disturb the site, 

pursuant to Wis. Stat. 157.70(5)(b), for purposes of commercial excavation. SHS 

Opening Br. at 4-6, citing R19:3-4. 

 On January 4, 2011, the Director referred the matter to DHA for a contested 

case hearing. R19:5-12.  DHA assigned the matter to an administrative law judge 

who conducted a prehearing conference on January 20, 2011. R19:49-52 and 1803. 

At that conference, Wingra reiterated its position that there were no human 

remains buried in the WMG and asked that its decataloging request be included in 

the issues for the hearing. Id.  The ALJ questioned whether DHA had authority to 

decatalog a burial site.  The parties agreed to confer further about that issue.  Id. 
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On January 21, 2011, Wingra filed a separate petition for removal of the WMG 

from the catalog, pursuant to Wis. Admin. Code HS § 2.03(6).  On March 11, 

2011, the parties filed a joint stipulated motion with DHA, asking that the hearing 

on Wingra’s permit to disturb the WMG be postponed pending the outcome of 

Wingra’s decataloging proceeding before the Director. R19:71-75. 

 Evidence on the decataloging request was submitted to the Director for 

consideration. R19:85-86.  In support of its decataloging request, Wingra 

submitted, among other things, two affidavits and a geophysical survey report on 

the WMG prepared by Professor Dante Fratta. R19:1236-74.  In those documents, 

Professor Fratta attempted to determine the presence or absence of buried human 

remains in the WMG by conducting ground penetrating radar surveys and 

magnetic surveys of the site.  Id. 

The Director issued a final decision on October 18, 2012.  R19:84-102. The 

decision denied the petition to remove the site from the catalog.  The Director held 

that neither the site specific evidence nor the historical literature provided 

sufficient new evidence that the WMG does not contain human remains.  R 19:96-

101. Wingra appealed the Director’s decision to the Burial Site Preservation Board 

(“BSPB”), pursuant to Wis. Admin. Code HS § 2.03(6)(c) (See R19:82-102), on 

November 14, 2012. Wingra Redi-Mix, Inc., Dane Cnty. Case No. 2013CV1180 
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(Aug. 8, 2014) at 4; R-App 4. The BSPB heard argument on March 8, 2013 and on 

March 13, 2013 and affirmed the Director’s Final Decision.  Id. 

 On April 5, 2013 Wingra filed a Petition for Judicial Review in Dane 

County Circuit Court.  On August 8, 2013, the circuit court issued a written 

decision affirming the BSPB’s findings, and, in effect, the reasoning of the 

Director. See, Wingra Redi-Mix, Inc. v. Burial Sites Preservation Bd., Dane Cnty. 

Case No. 2013CV1180 (Aug. 8, 2014); R-App 1-30.   Wingra appealed that 

decision to the Wisconsin Court of Appeals.  See, Wingra Redi-Mix, Inc.  Burial 

Sites Preservation Bd., Dist. IV Appeal No. 2014AP2498.  The case is currently 

pending. 

2. Wingra’s Parallel Petition to Disturb the WMG 

On October 30, 2012, Wingra notified DHA of the Director’s action and 

asked that the permit proceeding before DHA recommence.  R19:82-83.  On 

November 1, 2012, DHA issued a notice recommencing the permit proceeding. 

R19:105-106.  On December 10, 2012, Wingra filed a motion, with DHA, 

requesting a permit to excavate three anomalies in the WMG. R19:120-214. That 

motion and the subsequent motion for reconsideration was denied. R19:624-630, 

658-659.  Subsequently, ALJ Mark Kaiser of the DHA held two days of hearings 

on Wingra’s original permit application. Based on the evidence, the ALJ denied 

Wingra’s application to disturb the WMG.  R19:1803-1817.  Wingra appealed the 
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ALJ’s decision to the circuit court which held that: (1) the ALJ needed to give 

greatest priority to the “public interest” under Wis. Stat. § 157.70(5)(c)2; and (2) 

the ALJ should reopen the administrative record to allow Wingra to submit more 

information on the cost of road projects and alleged impacts on jobs. R51:6-7. 

VI. STANDARD OF REVIEW 

As set forth in greater detail in Ho-Chunk’s Opening and Reply Briefs, 

respectively, "agency findings of fact are conclusive on appeal if (as in the instant 

case) they are supported by credible and substantial evidence."  See, Plevin v. 

Dep’t of Transp., 2003 WI App 211, ¶ 11, 267 Wis. 2d 281, 289, 617 N.W.2d 355, 

359.  With regard to statutory interpretation, Wis. Stat. § 227.57(5) expressly states 

that, “[t]he court shall set aside or modify the agency action if it finds that the 

agency has erroneously interpreted a provision of law . . .” The statute does not 

provide for varying levels of deference based on agency experience or on any other 

factor for that matter. See, e.g., Ho-Chunk Opening Br. at 12-13.  By analogy, the 

statutorily mandated “erroneous” standard appears to be the equivalent of the 

“great weight standard.”  Hilton ex rel. Pages Homeowners’ Ass’n v. Dep’t of 

Natural Res., 2006 WI 84, ¶ 17, 293 Wis. 2d 1, 717 N.W.2d 166 (even if there is 

more than one proper interpretation of the statute, so long as the agency’s 

interpretation is not erroneous, it must stand).  Ho-Chunk Opening Br. at 13.   
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VII. ARGUMENT 

Regardless of the standard of review applied by the Court, Wingra’s claims 

fail as a matter of fact and law.  The balancing applied by the ALJ was consistent 

with the plain meaning of the statute, his findings of fact were supported by 

substantial evidence in the record, and his conclusions were well-reasoned and 

explained in his decision. 

A. DHA properly Interpreted and Applied Wis. Stat. § 157.70 to the 

WMG 

Wingra asserts that, “DHA’s finding of a cultural, tribal or religious 

affiliation does not satisfy the statue’s requirement that the interest must relate to 

the specific burial site or land at issue.”  Wingra Cross-Appeal Br. at 12.   

According to Wingra, “DHA found only that the Ho-Chunk have an interest in 

effigy mounds generally or the Four Lakes region generally.  There is no evidence 

that the Ho-Chunk have an affiliation with the WMG.”  Wingra Cross-Appeal Br. 

at 12-13.  

In other words, Wingra is arguing (contrary to the scientific and factual 

support of even their own experts) that the expert testimony, evidence, and analysis 

applied to effigy mounds in the Four Lakes region, does not apply to the WMG – 

even though the WMG are effigy mounds in the Four Lakes region.3  This      

                                                 
3 All of this evidence/analysis was provided specifically in the context of 

Wingra’s petition to disturb the WMG.  
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defies the express reasoning of the ALJ’s decision, logic, and generally accepted 

archeological practices. 

It is undisputed that the effigy mounds in the Four Lakes region were built 

during the Late Woodland period by Native American peoples that inhabited the 

region during prehistoric times. R19:1808.  It is also undisputed that the WMG are 

effigy mounds that are located in the Four Lakes region that fall specifically into 

this category. Id. Evidence of an affiliation with all of the effigy mounds in the 

Four Lakes region necessarily includes an affiliation with the WMG effigy 

mounds. 

Notwithstanding the foregoing, the ALJ found that the Ho-Chunk had a 

direct cultural and religious affiliation with effigy mounds in the Four Lakes 

region, specifically including the WMG: 

[t]he oral history of the Ho-Chunk claims a presence in the Four 

Lakes region since the beginning of time.  The Ho-Chunk view the 

Four Lakes region as their ancestral land.  Dennis Funmaker, a Ho-

Chunk elder, testified that he considers all the Native American 

Peoples identified by archeologists as occupiers of the Four Lakes 

region as ancestors of the Ho-Chunk.  Even if one discounts the Ho-

Chunk oral history because of a lack of physical evidence to support 

their presence during the effigy mound building time period, a 

cultural, tribal, and religious affiliation has developed between 

the Ho-Chunk and the WMG. 

 

The Ho-Chunk consider all Native American features in the Four 

Lakes region as part of their heritage and view it as their duty to 

preserve them. The Ho-Chunk have adopted Native American 

features, such as effigy mounds, into their traditions and religious 

ceremonies.  Over time, the Ho-Chunk have developed a proprietary 

interest in all Native American features in the Four Lakes region.  It 
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is impossible to determine which features may have been built by 

direct ancestors of the Ho-Chunk.  However, since the Ho-Chunk 

have incorporated these features into their culture and religion, they 

have developed an affiliation to them. 

 

Wingra Cross-Appeal Br. at 13, quoting R19:1809 (emphasis added). 

 Mr. Funmaker, a tribal elder and member of the Ho-Chunk Traditional 

Court was certified as an expert in Ho-Chunk culture, religion, tribal history and 

practice, at the hearing, without objection. See R19:1766-1767.  Mr. Funmaker 

also made clear that the WMG, specifically, was of cultural/religious/tribal 

significance to the Ho-Chunk people.  According to Mr. Funmaker, in part: 

Ms. Maki-Wallander: And based on your knowledge, would you say 

that the Ho-chunk people have a religious, cultural and tribal 

affiliation to all the effigy mounds in the Madison area, including the 

Ward Mound Group? 

 

Mr. Funmaker:  Yes. Like I said, I hate to keep repeating myself, . . . 

R19:1770.  Further, according to Mr. Funmaker: 

[t]his bird mound, it’s one of our symbols, it’s one of our religious 

symbols, our sky clan.  They belong to that bird clan.  And our chief 

clan, our chief is sitting back there and he belongs to that bird clan, 

the eagle clan, chief clan . . .  Panthers are very sacred to us and so a 

lot of times we offer sacrifice, things, for the great spirit and east, 

west, sun, moon, things like that. 

R19:1769.  Mr. Funmaker also testified, for example, that:   

this desecration of this Ward Mound Group is horrendous, I mean to 

put it, there’s a word that I can’t think of right now but it’s terrible.  I 

don’t know who thinks they can tear apart mounds, dig in there and 

take out things and . . . Evidently, I mean, like it was reported her 

that there was seven mounds and there’s only two left.  I mean, are 

people that greedy . . . 
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R19:1770. 

 There is substantial and credible evidence in the record that supports the 

ALJ’s finding, that the Ho-Chunk have a cultural/religious/tribal “affiliation” with 

the WMG. 

B. DHA Properly Found a Cultural, Tribal or Religious “Affiliation” 

Between the Ho-Chunk and the WMG 

 

Wingra conflates a number of arguments, and simply fabricates others, to 

assert that the Ho-Chunk have an “affinity” with the WMG as opposed to an 

“affiliation.” Wingra Cross-Appeal Br. at 15-19. Wingra, again, asserts that this 

creates a question of statutory interpretation – as opposed to a question of fact. 

According to Wingra: 

DHA’s finding of a cultural, tribal or religious affiliation improperly 

relies on equating an affinity with an affiliation. . . It is undisputed 

that the origin of the WMG is not known with any certainty. 

(R19:1808).   . . . Although expert testimony admits that the Ho-

Chunk people could be related to the Oneota culture, the Ho-Chunk 

themselves dispute this, and other expert testimony also confirms 

that it is unlikely that the Oneota built effigy mounds. (R19:1665, 

1808). . .  

Wingra Cross-Appeal Br. at 17. 

Wingra confuses the concepts of religious, tribal, and cultural affiliation 

with kinship affiliation.  There does not need to be a directly verifiable genetic link 

with the mound builders for the establishment of a religious/cultural/tribal 

affiliation to exist.  Indeed, the ALJ actually found, in the instant case, that there 
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was no “direct kinship” connection between the Ho-Chunk and the WMG mound 

builders – even though there was archeological evidence and oral history that 

supported a “direct kinship” link.  See, e.g., Wis. Admin Code § HS 2.02(1) 

(“‘Adequate historical documentation’ means information verifiable through at 

least 2 of the following types of independent sources: church records, deeds . . . 

and other written and oral sources.”); see, also, e.g., R19:1808 (archeologist 

acknowledged possibility of kinship with WMG builders); R19:1809 (Ho-Chunk 

oral history supports finding of kinship with WMG builders).4   

Notwithstanding that there was an arguable basis for the finding of a direct 

kinship link between the Ho-Chunk and the WMG builders, the ALJ held that: 

[t]here is no conclusory evidence that even though the Oneota were 

present in the Four Lakes region when the effigy mounds were built, 

that the Oneota were the effigy mound builders.  Accordingly, there 

is no basis to find a kinship connection between the effigy mound 

builders and the Ho-Chunk.  Furthermore, since the identity of the 

builders of the effigy mounds in the WMG is unknown, the tribal 

affiliation of any human remains in those mounds will be unknown.  

It is impossible to find a kinship connection between any living 

person and any human remains in the WMG. 

R19:1809.  A kinship link, is, however, not a prerequisite to the existence of a 

valid cultural/religious/tribal affiliation. Wingra’s claim, that there is no cultural or 

                                                 
4 Wingra argues that evidence of oral history is hearsay.  Wingra Cross-Appeal 

Br. at 17-18. Wis. Admin Code § HS 2.02(1) specifically provides for the 

consideration of oral history.  Notwithstanding, Wingra: (1) did not object to the 

certification of Mr. Funmaker as an expert on Ho-Chunk culture/tradition/religion, 

based on his understanding of oral history, at the hearing; and (2) oral history is 

likely the only way that Ho-Chunk culture/religion/tradition has been passed down 

over the centuries.  See R19:1758-1767. 
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religious affiliation because the Ho-Chunk may not be related to the mound 

builders fails to distinguish between a kinship affiliation and a religious/cultural 

affiliation. 

Although the ALJ did not find sufficient evidence of a kinship relationship 

between the Ho-Chunk and the builders of the WMG, he properly determined that 

there was, nevertheless, a cultural/religious/tribal affiliation. According to the ALJ: 

[t]he oral history of the Ho-Chunk claims a presence in the Four 

Lakes region since the beginning of time.  The Ho-Chunk view the 

Four Lakes region as their ancestral land.  Dennis Funmaker, a Ho-

Chunk elder, testified that he considers all the Native American 

Peoples identified by archeologists as occupiers of the Four Lakes 

region as ancestors of the Ho-Chunk.  Even if one discounts the 

Ho-Chunk oral history because of a lack of physical evidence to 

support their presence during the effigy mound building time 

period, a cultural, tribal, and religious affiliation has developed 

between the Ho-Chunk and the WMG. 

 

The Ho-Chunk consider all Native American features in the Four 

Lakes region as part of their heritage and view it as their duty to 

preserve them. The Ho-Chunk have adopted Native American 

features, such as effigy mounds, into their traditions and religious 

ceremonies.  Over time, the Ho-Chunk have developed a proprietary 

interest in all Native American features in the Four Lakes region.  It 

is impossible to determine which features may have been built by 

direct ancestors of the Ho-Chunk.  However, since the Ho-Chunk 

have incorporated these features into their culture and religion, they 

have developed an affiliation to them. 

 

Wingra Cross-Appeal Br. at 13, quoting R19:1809 (emphasis added). 

Wingra also asserts that: 

. . . the “evidence” supporting DHA’s finding of an affiliation is 

suspect as it relies on Ho-chunk oral history without consideration of 
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clear archeological and scientific evidence that contradicts that 

history.  (R19:1816). . .  

 

Because the Ho-chunk’s oral history, as it relates to the Ho-Chunk’s 

affiliation with the WMG, is self-contradictory and contrary to the 

archaeological record, it lacks any guarantee of trustworthiness.  An 

example of the absence of indicia of trustworthiness of the Ho-

Chunk’s oral history is the Ho-Chunk’s belief that they have been in 

the Four Lakes area since the Earth’s creation, “[f]rom the very 

beginning, day one.” (R19:1772).  Not only is the belief unprovable 

it is, by any scientific measure, incredible.  Consequently, the Ho-

Chunks’ oral history, while evidence of the Ho-Chunk’s genuine 

beliefs, is not credible evidence of a tribal or religious affiliation 

cognizable under the statue.  Beliefs, however sincere, that are in 

direct conflict with science cannot be considered as absolute. 

Wingra Cross-Appeal Br. at 17-19 

These arguments offend well established notions of religious freedom and 

belief that are fundamental to our system of government and society.  Christians 

claiming a religious affiliation to a cemetery might have difficulty proving the 

existence of G-d, let alone that G-d might have had a son who was birthed by a 

virgin.  “Not only is the belief unprovable it is, by any scientific measure, 

incredible. . .”  See, Id (“Beliefs, however sincere, that are in direct conflict with 

science cannot be considered as absolute”).  Although the concept seems to have 

evaded Wingra’s counsel, fortunately courts have of long rejected the notion that 

they can become the arbiters of religion. E.g., Haff v. Cooke, 923 F. Supp. 1104, 

1114 (E.D. Wis. 1996); Employment Div. of Human Res. of Oregon v. Smith, 494 

U.S. 872, 887, 110 S.Ct. 1595, 1604 (1990) (“Repeatedly and in many different 

contexts, we have warned that courts must not presume to determine the place of a 
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particular belief in a religion or the plausibility of a religious claim.”); Thomas v. 

Review Bd. of Indiana Employment Sec. Div., 450 U.S. 707, 716, 101 S. Ct. 1425 

(1981) (“Courts are not arbiters of scriptural interpretation.”); Grace Schools v. 

Burwell, 801 F.3d 788, 804 (7th Cir. 2015) (“we defer to the plaintiffs’ sincerely 

held beliefs regarding questions of religion and moral philosophy”).5 

Wingra’s Procrustean argument, that “Ho-Chunk oral history, while 

evidence of the Ho-Chunk’s genuine beliefs, is not credible evidence of a tribal or 

religious affiliation cognizable under the statute,” (Wingra Cross-Appeal Br. at 18-

19) is derived from whole cloth.  The expert testimony/oral history regarding Ho-

Chunk culture, religion, and belief is exactly the type of evidence of a sincerely 

held religious or cultural affiliation that is accepted by courts in most every 

circumstance.  See, supra. 

The ALJ finding, that the Ho-Chunk have a religious/cultural/tribal 

affiliation with the WMG, is supported by substantial evidence in the record – it 

does not raise a question of statutory interpretation. 

C. The ALJ Did Not Impose a Heightened Burden on Wingra With 

Regard to its Interest in “Land Use” 

 

According to Wingra: 

                                                 
5 “The Wisconsin Constitution offers more expansive protections for freedom 

of conscience than those offered by the First Amendment.”  Noesen v. Dep’t of 

Regulation & Licensing, 2008 WI App 52, ¶ 25, 311 Wis. 2d 237, 751 N.W.2d 

385. 
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[a]lthough DHA found that the land use interest weighed in favor of 

granting the permit to disturb the catalogued burial site, DHA 

imposed a heightened burden on Wingra for this factor and, as such, 

accorded it less weight than it was entitled.  This is an erroneous 

application of the statute, which requires modification or remand. 

Wingra Cross-Appeal Br. at 19.  As Wingra points out supra, the ALJ found that 

this factor weighed in favor of issuing the permit. Notwithstanding, there is no 

evidence of a “heightened burden” placed on Wingra.  There is also nothing in the 

record demonstrating that the ALJ improperly weighed/considered this factor.  

Wingra simply does not like the ALJ’s conclusions and discussion of relevant 

facts.  Wingra points to nothing that can be interpreted as an “erroneous 

application of the statute.” 

 The ALJ’s discussion on the issue of “Land Use” provides, in its totality, 

that:  

[t]he WMG is located within an active quarry.  The land use at the 

site is sand and limestone mining.  Wingra estimates that the material 

beneath the WMG contains $10 million worth of sand and limestone.  

The designated land use cannot be carried out on the land beneath 

which the WMG is located without disturbing the catalogued burial 

site.  This interest weighs in favor of granting the permit to disturb 

the catalogued burial site. 

R19:1812.  It is not clear how Wingra can construe the foregoing to argue that the 

ALJ placed an inappropriate burden on them and/or that the ALJ gave this factor 

diminished weight. 

Indeed, the sole basis for Wingra’s claim is that, in the ALJ’s concluding 

remarks, the ALJ provides, in part, that: 
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. . . although Wingra has shown that the denial of its application to 

disturb the WMG will prevent it from assessing valuable sand and 

limestone, it has not shown that the inability to access this material 

will prevent it from engaging in its business of mining, processing 

and selling sand and limestone for road construction and other 

projects.  Wingra appears to have sufficient sand and limestone 

available both in the Kampmeier Quarry and other quarries that it 

owns or controls to supply the material it is obligated to supply for 

the foreseeable future. 

Wingra Cross-Appeal Br. at 20-21, quoting R19:1815.   

Wingra does not dispute these facts. It is simply unhappy that the ALJ states 

them.  Such facts are, however, directly relevant to the ALJ’s analysis in general – 

in determining whether the benefits to the applicant outweigh the benefits to all 

other listed persons – and specifically to the ALJ’s consideration of the “public 

interest” factor.  According to the ALJ, for example: 

. . .  in addition to the listed interests, Wis. Stat. 15[7].70(5)(c)2 

requires the “Division to consider the interest of the public in 

addition to the interests of the parties.”  Wingra attempts to use this 

requirement to throw in all the benefits of the uses for the sand and 

limestone that will be mined beneath the WMG into the balancing 

equation.  For example, Wingra contends that the benefits to the 

public safety from the use of the materials in road construction and 

improvement projects should be considered.  This might be 

reasonable if the materials were scarce and the road projects were 

placed in jeopardy of the materials beneath the WMG could not be 

mined.  No evidence that that is the case was presented.  Wingra did 

provide testimony to the effect that the Kampmeier Quarry is well 

located to provide materials for several large ongoing or planned 

road projects.  However, there does not appear to be a need at this 

time to access the materials beneath the WMG for Wingra to supply 

material for these projects.  Accordingly, there is no measurable 

benefit to the public interest in highway safety that would result from 

permit(ing) the disturbance of the WMG. 
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R19:1813.  

 Reiteration of the facts supporting the ALJ’s “public interest” analysis in 

the ALJ’s concluding remarks is not demonstrative of: a heightened burden on 

Wingra vis-à-vis “land use;” a mistake in the weighting of the “land use” factor; 

and/or an erroneous application of the statute. Moreover, the recitation of 

undisputed fact, which Wingra finds so offensive, is relevant to a determination of 

the relative benefits to the parties.  

D. DHA Properly Determined That Whether the WMG Contained 

Human Remains was Beyond the Scope of the Hearing 

 

Wingra asserts that the DHA ruling that, “the issue of whether human 

remains are present in the WMG is beyond the scope of the hearing to be 

conducted by the Division” was “Erroneous.”  Wingra Cross-Appeal Br. at 22, 

quoting, R19:1806.  Whether or not the WMG contain human remains has, 

however, no bearing on the balancing of statutory interests that the ALJ was 

mandated to perform in determining whether or not to issue Wingra a permit.  See, 

e.g., R19:628-629 (“The consideration for the Director in deciding whether a site 

should be designated a catalogued burial site is whether human remains exist at the 

site.  The consideration for the Division is whether, upon balancing the interests 

listed at Wis. Stat. 157.70(5)(c)2.a-f, a disturbance of the catalogued burial site 

should be allowed . . . The Division does not have authority to de-catalogue a 

burial site and has no expertise in making findings regarding the existence of 
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human remains.”); R19:807-808 (“The Ward Mound Group is a cataloged burial 

site.  The Division of Hearings and Appeals (Division) does not have authority to 

find that a site was improperly cataloged as a burial site.  The issue for the 

Division . . . is ‘whether the benefits to the permit applicant in disturbing the burial 

site or the land outweigh the benefits to all other persons shown on the registry 

under sub. (2)(e) to have an interest in not disturbing the burial site or the land.’”). 

On this basis alone, the ALJ’s determination on Wingra’s evidence was not 

erroneous.   

Significantly, Wingra is attempting to argue that the WMG should not have 

been catalogued as a “burial site” because it does not contain human remains – 

even though Wingra admittedly cannot demonstrate that the WMG does not 

contain human remains.  Whether or not human remains are present in the WMG is 

an issue that was determined by the SHS when they catalogued the WMG in 1990.  

See, gen. R19:624-630, 807-809. As a result, Wingra is, inter alia, estopped from 

re-litigating this issue in the context of seeking a permit to disturb the site.  See, 

e.g., Acharya v. AFSCME, 146 Wis. 2d 693, 696-697, 432 N.W.2d 140, 142 (Ct. 

App. 1988) (“‘Estoppel by record’ is a rule which prevents a party from relitigating 

what was actually litigated – or which might have been litigated – in a former 

proceeding.”); Menard, Inc. v. Liteway Lighting Products, 2005 WI 98, ¶ 26, 282 

Wis. 2d 582, 595-596, 698 N.W.2d 738, 745 (“Under the doctrine of               
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claim preclusion a final judgment is conclusive in all subsequent actions between 

the same parties or their privies as to all matters which were litigated or which 

might have been litigated in former proceedings.”).  These rules of estoppel are not 

limited to judicial proceedings, but apply equally to administrative proceedings 

such as those at issue in the instant case. See, Acharya, 146 Wis. 2d at 696-697, 

432 N.W.2d at 142.  

Whether or not the WMG contains human remains could, and should, have 

been litigated in 1990 when the final determination on cataloging was issued.  

Wingra is estopped from raising this claim in the instant case.  Even assuming, 

arguendo, however, that estoppel is not applicable, the ALJ properly determined 

that whether or not the WMG contains human remains was not at issue in the 

instant proceeding.  The ALJ determination was not erroneous. 

1. The Presence of Human Remains in the WMG is an Issue That is 

Pending Before the Court of Appeals in a Related Case 

 

Notwithstanding the preclusive effect of the final agency action in 1990, 

Wingra raised this same issue/argument and provided all of Dr. Fratta’s same 

evidence in its petition to have the WMG removed from the catalog. Wingra filed 

its Opening Brief with the Court of Appeals in Case No. 2014AP2498 on February 

23, 2015 – almost a year ago. In that brief Wingra asserts, inter alia, that: (1) the 

WMG does not contain human remains. i.e., it is not a burial site; (2) the Director 

failed to consider evidence demonstrating that the WMG is not a burial site; and 
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(3) effigy mounds are not necessarily burial sites. Wingra Opening Br.  (Case No. 

2014AP2498) at 12-23; R-App 49-60.  Indeed, in the SHS decision that is on 

appeal in the related case – denying Wingra’s petition to de-catalog the WMG – 

the Director specifically found, for example, that: 

On October 6, 2011, the Director issued a proposed decision 

concluding that Wingra had failed to present sufficient 

evidence to establish that the Site does not contain human 

remains.  In that decision, the Director considered (1) all of the 

materials and argument previously submitted by Wingra and 

the Nation; (2) all documentation related to the Site that is 

contained in the Society’s files; (3) published scholarly 

treatises on Indian mounds and effigy mounds in Wisconsin 

and elsewhere; and (4) a report by Society archaeologist Amy 

Rosebrough, Ph.D. entitled “Native American Mounds as 

Burial Mounds and Markers.” . . . On November 21, 2011, 

Wingra submitted objections to the proposed decision, together 

with a “Second Affidavit of Dante Fratta.”  The Director has 

carefully considered these materials, along with all materials 

that were previously submitted.  The Director has also 

carefully reviewed relevant scholarly literature. 

 Ho-Chunk Resp. Br. (Case No. 2014AP2498) at 13, quoting (2014AP2498 

R6:419); R-App 102. 

The issue of whether the WMG contains human remains was pending 

before the Court of Appeals when the ALJ determined that he would not consider 

the issue.  It is similarly beyond dispute that the same issue is currently pending 

before the Court of Appeals in a related case. All of these proceedings include the 

same parties and arise out of the same transaction.  For this Court (or the ALJ) to 

entertain the same question that has been pending before the Court of Appeals in a 
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related matter for almost a year would undermine important interests of judicial 

economy and create the potential for inconsistent outcomes.  While many 

potentially applicable theories of estoppel require a final ruling before they apply, 

it is extremely likely that the Court of Appeals will rule on this issue in Case No. 

2014AP2498, before it can be considered by the Panel assigned to the instant 

case.6  See, e.g., State v. Stuart, 2003 WI 73, ¶ 23, 262 Wis. 2d 620, 664 N.W.2d 

82  (Decision “by an appellate court establishes the law of the case, which must be 

followed in all subsequent proceedings in the trial court or on later appeal.”); 

Paige K.B. ex rel v. Steven G.B. et al., 226 Wis. 2d 210, 219, 594 N.W.2d 370, 374 

(1999) (“Issue preclusion . . . is designed to limit the relitigation of issues that have 

been actually litigated in a previous action.”).  This Court should find that: (1) the 

ALJ decision – that whether the WMG contains human remains was beyond the 

scope of the hearing on Wingra’s permit to disturb the site – was not erroneous; 

and (2) whether or not the ALJ determination was erroneous, Wingra is estopped 

from arguing the issue of whether the WMG contains human remains, in the 

instant proceeding. 

                                                 
6 As discussed, supra, the alleged harms complained of by Wingra were a result 

of the initial cataloging of the WMG in 1990 – a final decision that Wingra could 

and should have challenged at the time – not the denial of Wingra’s petition to 

remove the WMG from the catalog which simply preserves the status quo. 
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E. DHA’s Weighing of “a Commercial Purpose Not Related to Land Use 

Which is Consistent With the Purposes of This Section” is Supported 

by Substantial Evidence in the Record 

Wingra’s allegation that the DHA improperly concluded that commercial 

purpose did not weigh in favor for granting a permit, is based on the assertion that 

they proffered testimony stating that: “the highest and best use of the quarry is as a 

quarry, and that the proposed use of the quarry after mining is completed would be 

as a residential subdivision.”  Wingra Cross-Appeal Br. at 24-25.  In light of the 

foregoing, according to Wingra, the ALJ should have weighed this factor in favor 

of issuing the permit.  Id. at 24-26.  

 In his findings of fact, the ALJ acknowledges the testimony provided by 

Wingra’s expert on this issue.  Indeed, the ALJ found that: 

[t]he useful remaining life of the Kampmeier Quarry is estimated at 

up to 50 years (testimony of Robert Shea, tr. p. 30). There is no 

reclamation plan in place for the site after quarrying activities end; 

however, Kevin Meicher, a real estate appraiser who testified on 

behalf of Wingra, testified that it is likely the site will be developed 

as a residential development with some commercial development 

mixed in (tr. p. 55).  Mr. Meicher testified that a mesa with vertical 

walls over 100 feet tall will be detrimental to the development of the 

site.  However, when the site is reclaimed, the quarry walls will need 

to be sloped for stability reasons.  If no permit to disturb the WMG is 

issued and the site is left intact, the sides of the mesa that will exist 

could be sloped similarly. 

R19:1809. 

  Specifically with regard to “a commercial purpose not related to land use. 

..” the ALJ provided: 
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Kevin Meicher testified that the highest and best use of the 

Kampmeier Quarry site is as a sand and limestone quarry.  There was 

no suggestion of any commercial purposes for the land on which the 

WMG is located other than as a quarry.  The proposed use of the 

Kampmeier quarry after mining is complete is so remote and 

speculative that it is difficult to weigh this interest in any meaningful 

way.  However, one would expect that a residential subdivision 

could be developed without disturbing the 10,000 square foot 

catalogued burial site.  If for some unexpected reason that is not 

possible, a new application for a permit to disturb a catalogued burial 

site could be filed at that time. 

R19:1812. 

In short, regardless of whether or not a permit to disturb the WMG is 

granted, the land will be used as a sand and limestone quarry for about the next 50 

years. i.e., there is no other conceivable “commercial purpose not related to land 

use . . .” for the foreseeable future.  Speculation regarding use as a residential 

subdivision after the life of the mine has expired is simply speculation.  The ALJ’s 

determination that, “[t]he proposed use of the Kampmeier quarry after mining is 

complete is so remote and speculative that it is difficult to weigh this interest in 

any meaningful way. . .” (id), is supported by credible evidence and conclusive on 

appeal. See, Plevin, 2003 WI App. at ¶ 11. 

F. DHA’s Conclusions Regarding “a Scientific, Environmental or 

Educational Purpose” are Supported by Substantial Evidence in the 

Record 

Wingra avers that the ALJ’s discussion of the scientific and educational 

purposes for the WMG is not supported by the record. To bolster its claim, Wingra 
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cites to testimony of their witness discussing the benefits of digging up the WMG. 

Wingra Cross-Appeal Br. at 26-29.  Other than hyperbole, however, Wingra 

presents nothing to establish that the ALJ’s findings were not supported by 

credible and substantial evidence in the record. Indeed, a brief review of the ALJ’s 

findings demonstrates that his analysis is well reasoned and thoughtful, and that 

his conclusions are based on substantial evidence.  According to the ALJ: 

. . . benefits of this interest is mixed.  Scientific and educational 

purposes can be achieved by excavating the effigy mounds and 

studying them before the land beneath them is mined for sand and 

limestone. Undoubtedly some scientifically and educationally 

valuable information would be obtained by archeologically 

excavating the mounds.  On the other hand, once the site is destroyed 

it is gone forever.  There are also scientific and educational purposes 

that can be achieved by preserving the WMG.  There is scientific and 

education value in being able to view an extant effigy mound.  It is 

tempting to say that the scientific and educational purposes 

associated with preserving the mounds outweigh those of excavating 

them and studying the contents because the possibility of excavating 

the mounds will always exist and once the mounds are destroyed 

they are gone forever.  However, the risk also exists that the mesa 

which has been created by mining all around the WMG will collapse 

and then opportunity to study the mounds by archeological 

excavation will be lost. No environmental purposes associated with 

the WMG is apparent. Overall, this interest weighs neither in favor 

of nor against permitting the disturbance of the WMG. 

R19:1812. 

 The ALJ’s decision regarding the weight to be given to scientific and 

education factors is well reasoned and supported by substantial evidence in the 

record.  
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G. DHA’s Conclusion, That the Historical Significance of the Burial Site 

Weighed Against Issuing the Permit, is Supported by Substantial 

Evidence 

Here, Wingra essentially restates its “affiliation” argument in a different 

context.  According to Wingra, “DHA’s basis for finding a historical significance 

boils down to an improper decision to protect all effigy mounds. . .”  Wingra 

Cross-Appeal Br. at 29.7  Thus, according to Wingra, “DHA made no attempt to 

evaluate the historical significance of the WMG itself as a burial site.  As such, the 

finding that the historical significance of the WMG weighed in favor of denying 

the permit to disturb is not supported by substantial evidence. . .” Wingra Cross-

Appeal Br. at 30-31.  In other words: (1) the remaining effigy mounds in the region 

have historic value; (2) the WMG contains effigy mounds in the region; and (3) 

according to Wingra, the WMG has no historic value.   

Notwithstanding Wingra’s apparent gap in reason, what the ALJ actually 

held on this issue was as follows: 

[t]he evidence indicates that the effigy mounds in the WMG were 

constructed between 1300 and 900 years ago by Native Americans.  

Effigy mounds are a feature unique to the Midwestern United States 

and were especially prevalent in southern Wisconsin.  Archeologist 

estimate at one time there were between 15,000 and 20,000 effigy 

mounds.  It is estimated that approximately twenty percent of those 

effigy mounds remain (testimony of Robert Birmingham, tr. p. 157). 

All remaining effigy mounds have historic significance as a link to 

Wisconsin’s prehistoric past. There is no authority under which 

effigy mounds on private property are protected in general.  Only 

                                                 
7 As a practical matter, the State is obligated to protect all effigy mounds if, as 

in this case, they are cataloged burial sites. 
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effigy mounds that have been designated as catalogued burial sites 

have any legal protection from disturbance . . . the historical value of 

the WMG is significant and this interest weighs against permitting 

the disturbance. 

R19:1812. 

In other words, the ALJ’s determination that, “overall, this interest weighs 

neither in favor or nor against permitting . . .” is based on a reasoned analysis and 

weighing of relevant factors.  It is also supported by substantial evidence in the 

record. 

VIII. CONCLUSION 

The ALJ’s decision – not to issue Wingra a permit to disturb the WMG at 

this time – is consistent with applicable law, well-reasoned, and based on 

substantial and credible evidence in the record.  The Ho-Chunk Nation respectfully 

requests that this Court deny Wingra’s cross-appeal, grant Ho-Chunk’s and the 

SHS’s appeal(s) and uphold the DHA/ALJ decision.  
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