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I. INTRODUCTION 

The Ward Mound Group is a catalogued burial site that is protected under 

Wis. Stat. § 157.70.  It is located on a three acre piece of land within the 57.22 acre 

Kampmeier Quarry.  R 19:1608. The Kampmeier Quarry is owned and utilized by 

the Wingra Stone Company (hereinafter Wingra) as part of its sand and gravel 

operations. R 19:1605, 1608. Wingra applied to the Director of the State Historical 

Society (hereinafter SHS) for a permit authorizing the disturbance of the protected 

burial site. R 19:3-4.  The permit application was submitted to the Division of 

Hearings and Appeals (hereinafter DHA) for a contested hearing. R 19:2. The 

Administrative Law Judge (hereinafter ALJ) assigned to hear the matter addressed 

each of the factors enumerated in Wis. Stat. § 157.70(5)(c).  In light of that analysis, 

the ALJ determined that Wingra failed to demonstrate, by a preponderance of the 

evidence, that the requisite factors weighed in favor of the permit. R 19:1810. As a 

result, the ALJ denied Wingra's permit application. R 19:1816-1817. 

Wingra appealed the decision of the DHA to the circuit court.  The circuit 

court reversed and remanded the matter to the DHA based on Wingra’s argument 

that the ALJ failed to give any weight to Wingra’s presentation of public interest 

evidence. R 51:2-3. “Public interest” is one of the statutory factors expressly 

addressed by the DHA. As discussed herein, Wis. Stat. § 157.70(5)(c)2, expressly 

provides that the “public interest” element is to be given less weight then the other 

enumerated factors. Wis. Stat. § 157.70(5)(c)2. The weight given to the factor was 
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however, not relevant to the outcome of the instant case. The ALJ found that the 

public interest would not be served by issuance of the permit. 

No party asked the court if they could present additional evidence pursuant 

to Wis. Stat. § 227.56. No party alleged irregularity in procedure before the agency 

pursuant to Wis. Stat. § 227.57(1).  Notwithstanding, the circuit court, remanded the 

matter with instructions to reopen the record to weigh the public interest above all 

other interests presented and to allow Wingra to further develop testimony regarding 

the economic benefits of a local quarry. R 51:4-9.  The Ho-Chunk Nation and the 

State filed the instant appeals.  Wingra filed a subsequent cross-appeal. 

Wingra previously filed an appeal of the decision to catalog the Ward Mound 

Group.  As discussed herein, that appeal was based on similar statutory claims that 

Wingra raises in the instant case.  The appeal in Case No.: 2014AP2498, is pending. 

A ruling on the issues in this parallel proceeding has yet to be made. 

II. STATEMENT OF THE ISSUES 

The Ho-Chunk Nation presents two (2) issues upon appeal:  

1. Did the ALJ adequately consider the “public interest” when he 

determined that the factors enumerated in the statute – including the 

“public interest” – weighed against issuance of the permit?  

Answer by the Circuit Court: No. 

2. Was the DHA interpretation of the express language of the statute 

“erroneous” even though, consistent with the DHA decision, the plain 
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meaning and express language of the statute states that the “public 

interest” factor should be given less weight than any other factor?1  

Answer by the Circuit Court: Yes. 

III. STATEMENT ON ORAL ARGUMENT AND PUBLICATION 

The Ho-Chunk Nation is not requesting oral argument on this matter.  The 

Nation believes that this case can be resolved on the briefs of the parties.  The Nation 

is, however, willing to participate in oral proceedings if the court believes that such 

argument would be helpful. 

The Ho-Chunk Nation does not believe that publication of an opinion in this 

matter is warranted. The action at issue is simply a matter of factual finding 

determinations and statutory interpretation regarding the protection of human burial 

sites. 

IV. STATEMENT OF THE CASE 

A. Nature of the Case 

The Ward Mound Group is a cataloged burial site that is protected under Wis. 

Stat. § 157.70.  It is located on a three (3) acre piece of land within the 57.22 acre 

Kampmeier Quarry.  R 19:1608. The Kampmeier Quarry is owned and utilized by 

the Wingra Stone Company ("Wingra") as part of its sand and gravel operations. R 

19:1605, 1608. Wingra applied to the Director of the SHS for a permit authorizing 

                                                           
1 As indicated previously the weight given to the “public interest” factor would not affect the 
outcome in the instant case. The ALJ determined that the “public interest” would not be served by 
issuing the permit.  
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the disturbance of the protected burial site. R 19:3-4. On January 10, 2011, the DHA 

received the Director’s contested case referral, which brought the matter before ALJ 

Mark J. Kaiser. R 19:2. A two (2) day trial was conducted on January 13-14, 2014, 

after which the ALJ issued a decision denying the permit request. R 19:1802-

1818.  The ALJ assigned to hear the matter addressed each of the factors identified 

with Wis. Stat. § 157.70(5)(c) and found that: 

1. Since no party claimed a direct kinship to the Ward Mound Group, 

the interest did not apply to the instant case. R 19:1811.  

2. The Ho-Chunk Nation maintained a legitimate tribal and religious 

affiliation in preserving the Ward Mound Group, and this interest 

weighed in favor of denying Wingra’s permit request. Id. 

3. The benefits of a scientific, environmental, or educational purpose 

were mixed, because there are benefits to preserving the mound as 

well as excavating it. Therefore, this interest did not support granting 

or denying Wingra’s permit request. R 19:1811-1812. 

4. There was no aesthetic significance to the Ward Mound Group, 

however, the historical value of the Ward Mound Group weighed in 

favor of denying the permit request. R 19:1812.  

5. The land use of the property is an active quarry, sand and limestone 

cannot be mined from underneath the Ward Mound Group, this 

weighs favor of granting a permit. R 19:1812 
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6. The use of the quarry as a residential subdivision after reclamation of 

the property was so remote and speculative, the interest could not be 

weighed in any meaningful way. Id.  

7. The SHS did not identify any other interests related to the Ward 

Mound Group, so the interests that encompasses any interest that the 

SHS deems to be in the public interest did not weigh into the balancing 

test. R 19:1813. 

8. Wingra’s public safety and benefits of an active quarry evidence, was 

not enough to find a measurable benefit to the public interest that 

would favor granting a permit to disturb the burial site. Id. 

In light of that analysis, the ALJ determined that Wingra failed to demonstrate, by 

a preponderance of the evidence, that the requisite factors weighed in favor of the 

permit. R 19:1810. As a result, the ALJ denied Wingra's permit application. R 

19:1816-1817. 

Pursuant to Wis. Stat. § 227.52, Wingra, filed a petition for judicial review 

with the Dane County Circuit Court. R 1:1-7.  The circuit court reversed and 

remanded the matter to the DHA based on the argument that the ALJ failed to give 

any weight to Wingra’s presentation of public interest evidence. R 51:2-3. The 

circuit court remanded the matter with instructions to reopen the record, to weigh 

the public interest above all other interests presented, and to allow Wingra to further 

develop testimony regarding the economic benefits of a local quarry. R 51:4-9. No 
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party asked the court if they could present additional evidence pursuant to Wis. Stat. 

§ 227.56. No party alleged irregularity in procedure before the agency pursuant to 

Wis. Stat. § 227.57(1).  The Ho-Chunk Nation and the State filed the instant 

appeals.  Wingra filed a subsequent cross-appeal.  

As a practical matter, the circuit court’s decision to reopen the record for 

additional testimony on the public interest, defies the express language of applicable 

statutes and serves to give Wingra yet another opportunity to carry the burden of 

persuasion that it simply failed to meet the first time before the DHA. The remainder 

of the ALJ's findings remained undisturbed.  The Ho-Chunk Nation and the State 

filed the instant appeals.  Wingra filed a subsequent cross-appeal. 

Wingra previously filed an appeal of the decision to catalog the Ward Mound 

Group.  As discussed herein, that appeal was based on similar statutory claims that 

Wingra raises in the instant case.  The appeal in Case No.: 2014AP2498, is pending. 

A ruling on the issues in this parallel proceeding has yet to be made. 

 B. Procedural History Leading Up To Appeal 

On September 20, 2010, Wingra petitioned the SHS requesting to remove the 

Ward Mound Group from the catalog, or in the alternative to disturb the cataloged 

burial site for commercial excavation. R 19:3-4; (see also Wis. Stat. § 157.70(5)). 

The SHS denied the first request to remove the burial site from the catalog. R 19:85. 

Wingra never appealed the SHS decision denying this initial request. On November 

11, 2010, notice was sent to all parties listed on the registry of interested persons 
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informing them of Wingra’s request to disturb a cataloged burial site. R 19:27-32; 

(see also Wis. Stat. § 157.70(5)(b)1). The SHS received several objections, two (2) 

objections from the Ho-Chunk Nation, regarding Wingra’s request to disturb the 

Ward Mound Group. R 19:35, 37-38. On January 10, 2011, the SHS referred the 

matter to the DHA for a contested case hearing pursuant to Wis. Stat. § 157.70(5)(c). 

R 19:2. Concurrently, SHS and Wingra agreed that Wingra could resubmit the 

request to remove the site from the catalog. R 19:85.  

 In January 2011, Wingra again petitioned the SHS to remove the Ward 

Mound Group from the burial site catalog. R 19:74. Accordingly, proceedings 

before the DHA were suspended while the removal petition was pending with the 

SHS. R 19:63-64. The SHS Director again denied Wingra’s request to remove the 

site from the catalog due, in part, to Wingra’s failure to present sufficient evidence 

that the site did not contain human remains. R 19:84-102.  The second request to 

remove the Ward Mound Group from the catalog was appealed and upheld by the 

circuit court. Wingra Redi-Mix, Inc. v. Burial Sites Pres. Bd., No. 2014AP2498 

(Wis. Ct. App. filed Oct. 23, 2014). That decision is still pending before this court 

in a separate proceeding. Id. Some of the arguments raised in the pending appellate 

case are based on much of the same evidence and built on similar arguments raised 

by Wingra on judicial review in this matter. Including the arguments that: (1) the 

law is not for the purpose of protecting effigy mounds, but rather burial sites, R 1:4; 

(2) that the offer of proof regarding the presence or absence of human remains was 

not properly considered, docketing statement of cross-appellant at 2. 
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Following the issuance of the SHS Director’s decision denying Wingra’s 

request to remove the Ward Mound Group from the catalog, proceedings within the 

DHA recommenced. R 19:103-107. On December 12, 2012, Wingra filed a motion 

with ALJ Kaiser requesting to disturb three (3) anomalies within the Ward Mound 

Group. R 19:120-122. As basis for the motion, Wingra submitted several affidavits 

and a geophysical survey report prepared by Professor Dante Fratta, which 

attempted to assert that the burial site contained three (3) areas that were unlikely to 

contain human remains. R 19:146-202. The report by Dr. Fratta, was the same report 

that Wingra attempted to utilize as the primary basis for their motion to remove the 

Ward Mound Group from the catalog. This report has been rejected by experts in 

the field as inconclusive as to the presence or absence of human remains. R 19:331-

334. Regardless of the report, according to Wingra, permitting excavation of the 

anomalies would verify whether human remains were present. R 19:121-122. 

Following briefing on the matter, the ALJ denied Wingra’s request to excavate 

portions of the burial site. R 19:625-630.  

Following these proceedings, ALJ Kaiser issued an Amended Prehearing 

Conference Memorandum & Notice of Hearing, rescheduling the contested case 

hearing for January 13-14, 2014. R 19:811-812. The parties convened a two (2) day 

contested case hearing as scheduled. After submitting closing briefs, a decision 

denying Wingra’s request to disturb a cataloged burial site was entered by the ALJ. 

R 1:8-23.  Wingra timely appealed the DHA decision to the circuit court.  
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On February 23, 2015, Dane County Circuit Court Judge John C. Albert held 

oral arguments on the Petition for Judicial Review of the July 8, 2014 Division of 

Hearing and Appeals Decision, filed by the Wingra Stone Company pursuant to 

Wis. Stat. § 227.52. R 39:1; 1:1-25. Following briefing, on May 6, 2015, the 

Honorable John C. Albert issued an oral ruling reversing and remanding the case to 

the DHA with instructions. R 51:1-27. Specifically, Judge Albert directed the ALJ 

to reopen proceedings, take additional evidence, and to consider the public interest 

over all other categorically established interests. R 51:6. The written order was 

entered into the record May 7, 2015.  

C.  Statement of Relevant Facts 

The Wingra operates the Kampmeier Quarry within the Town of Blooming 

Grove, in Dane County.   R 19:1605. The Quarry is a 57.22 acre sand and limestone 

quarry. R 19:1608. Wingra operates 12-15 active quarries. R 19:1630.  In 1990, 

pursuant to Wis. Stat. § 157.70, the director of the SHS designated the Ward Mound 

Group a cataloged burial site. R 19:1597. When cataloged, the Ward Mound Group 

consisted of two (2) remaining effigy mounds, now located on a three (3) acre 

parcel. R 19:1321. The Ward Mound Group was first documented in 1914, and 

consisted of seven (7) total mounds. R 19:1534, 1543. As a cataloged burial site, the 

Ward Mound Group cannot be disturbed without a permit from the SHS. Wis. Stat. 

§ 157.70(5)(c).  

During the contested case hearing, the ALJ heard testimony regarding each 

of the statutorily mandated factors. (See Wis. Stat. § 157.70(5)(c)2.) Including, a 
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cultural, tribal or religious affiliation; a scientific, environmental or educational 

purpose; the historical and aesthetic significance of the burial site; land use; 

commercial purpose not related to land use; and the public interest. R 19:1811-1816.  

IV. STANDARD OF REVIEW 

A. The DHA’s Determinations Regarding the “Public Interest” is a 
Factual Determination That is Conclusive on Appeal if Supported by 
Credible and Substantial Evidence.  

 
 This case depends largely on the facts previously determined by the ALJ. 

The DHA found that the evidence presented for the represented classes of interest 

weighed in favor of denying Wingra’s permit request. Specifically, that the evidence 

presented established that: (1) the Ho-Chunk Nation maintained a tribal and 

religious affiliation that weighed against the issuance of a permit, R 19:1811; (2) 

the benefits of a scientific, environmental, or educational purpose were mixed and 

the evidence did not support granting or denying the request, R 19:1811-1812; (3) 

there was no aesthetic significance to the Ward Mound Group, but the historical 

value of the site weighed against the issuance of a permit; R 19:1812; (4) the land 

use of the property weighed in favor of granting a permit, id.; (5) use for a 

commercial purpose other than a quarry, after reclamation of the quarry, was so 

remote and speculative, the interest could not be weighed in any meaningful way, 

id; and (6) Wingra’s allegations of public safety and public benefits of an active 

quarry did not support a finding of a measurable benefit to the public interest that 

would favor granting a permit to disturb the burial site, R 19:1813. These are 

questions of fact.  
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When the court is presented with a question of fact, “agency findings of fact 

are conclusive on appeal if they are supported by credible and substantial evidence.” 

Plevin v. Dep’t of Transp., 2003 WI App 211, ¶ 11, 267 Wis. 2d 281, 289, 617 

N.W.2d 355 (citing Wis. Stat. § 102.23(6)); (see also Wis. Stat. § 227.57(6)).  

Wingra contended that the ALJ failed to consider the public interest. That argument 

was upheld by the circuit court. However, the evidence clearly shows that the ALJ 

did consider the public interest facts presented by Wingra. R 19:1813.   

Substantial evidence exists if a “reasonable person relying on the evidence 

might make the same decision.” Id. (citing Bucyrus—Erie Co. v. Dep’t of Indus., 

Labor, & Human Relations, 90 Wis. 2d 408, 418, 280 N.W.2d 142 (1979)). As the 

moving party, Wingra maintained the burden to establish by a preponderance of the 

evidence that a permit should be granted. R 19:1810; (see also Wis. Admin. Code 

HA § 1.17(2)). The ALJ simply determined that they did not. In order to reverse or 

remand the ALJ’s findings on this issue, the reviewing court must make a 

determination that “upon an examination of the entire record, the evidence, 

including the inferences therefrom [the ALJ’s decision], is such that a reasonable 

person, acting reasonably, could not have reached the decision from the evidence 

and its inferences.” Sterlingworth Condo. Ass’n, Inc. v. State, Dep’t of Natural Res., 

205 Wis. 2d 710, 727, 556 N.W.2d 791 (Ct. App. 1996) (citation omitted); (see also 

Farmers Mill of Athens, Inc. v. Dep’t of Indus., Labor, & Human Relations, 97 Wis. 

2d 576, 581, 294 N.W.2d 39 (Ct. App. 1980) (“the fact that the evidence is in 

conflict is not a sufficient basis for reversal of the commission.”)).  
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Accordingly, when one or more inference can be made from the evidence, 

the use of one of those inferences by the fact-finder is conclusive. Farmers Mill of 

Athens, Inc., 97 Wis. 2d at 581. In this case, the circuit court inappropriately 

substituted its judgment for that of the fact-finder. (See Wis. Stat. § 227.57(6) (“If 

the agency's action depends on any fact found by the agency in a contested case 

proceeding, the court shall not substitute its judgment for that of the agency as to 

the weight of the evidence on any disputed finding of fact.”)). The DHA’s decision, 

should be upheld.  

B. The Trial Court’s Analysis of the DHA’s Interpretation of Wis. Stat. 
§157.70(5)(c)2, is a Question of Law—the Court can Only Overturn 
the DHA’s Interpretation if it is “Erroneous.” 

 
Pursuant to Wis. Stat. § 227.57(5), “[t]he court shall set aside or modify the 

agency action if it finds that the agency has erroneously interpreted a provision of 

law and a correct interpretation compels a particular action, or it shall remand the 

case to the agency for further action under a correct interpretation of the provision 

of law.” Under similar circumstances, the Courts have generally analyzed, inter alia, 

the agency's experience to determine what level of judicial deference to afford an 

agency's interpretation of law. e.g. Racine Harley-Davidson, Inc. v. State Div. of 

Hearings & Appeals, 2006 WI 86, ¶¶ 12, 17-19, 292 Wis. 2d 549, 717 N.W.2d 184. 

The express language of the statute at issue, however, clear and unequivocal. (See 

Wis. Stat. § 157.70(5)(c)).  The statute mandates that the court set aside or modify 

an agency interpretation of law, only if it is, in pertinent part, "erroneous."  The 

statute does not provide for varying levels of deference based on agency experience 
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or on any other factor for that matter.   By analogy, the statutorily mandated 

"erroneous" standard appears to be the equivalent of the "great weight standard." 

Hilton v. Dep’t of Natural Res., 2006 WI 84, ¶ 17, 293 Wis. 2d 1, 717 N.W.2d 166 

(even if there is more than one proper interpretation of the statute, so long as the 

agency's interpretation is not erroneous, it must stand). 

Regardless of the standard of review applied, the DHA’s interpretation of the 

statute was appropriate. The plain language of Wis. Stat. § 157.70(5)(c) is clear. 

Moreover, it is well settled that remedial legislation, as at issue here, must be 

construed broadly to effect its purpose. (See Racine Harley-Davidson, Inc., 2006 

WI at ¶¶ 92-93).  Courts have continually declared that statutory interpretation 

typically “‘begins with the language of the statute. If the meaning of the statute is 

plain, we ordinarily stop the inquiry.’” (quoting State ex. rel. Kalal v. Cir. Ct. for 

Dane Cty.,2  2004 WI 58, ¶ 45, 271 Wis. 2d 633, 681 N.W.2d 110 (citations 

omitted)).  

The Wisconsin Burial Site Preservation Law clearly states that:  

If any of the following classes of interest are represented in the 
hearing, the division shall weight the interests in the following 
order of priority:  
a. Direct kinship.  
b. A cultural, tribal or religious affiliation.  
c. A scientific, environmental or educational purpose.  
cm. Historical and aesthetic significance of the burial site.  
d. Land use.  

                                                           
2 In Kalal, the court also found that context and the structure can be important elements in statutory 
interpretation. 2004 WI 58, ¶ 44. In the instant case, both the context and the statutory structure are 
consistent with the plain and express language of the statute as determined by the ALJ.  
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e. A commercial purpose not related to land use which is 
consistent with the purposes of this section.  
f. Any other interest which the board deems to be in the public interest. 

Wis. Stat. § 157.70(5)(c)2. The language is clear and unambiguous that the public 

interest is a lower priority in the statutory scheme. The circuit court’s admonition to 

give greater weight to the public interest above all other interests is contrary to the 

plain language of the statute. As a practical matter, the ALJ found that the public 

interest did not support the issuance of the permit. As a result, even if the public 

interest was given more weight than any of the other factors, it still would not 

support issuance of the permit.  

V. ARGUMENT 

A. THE DHA CORRECTLY DETERMINED THAT THE 
EVIDENCE REPRESENTING THE PUBLIC INTEREST DID 
NOT WEIGH IN FAVOR OF GRANTING WINGRA’S 
PERMIT TO DISTURB THE CATALOGED BURIAL SITE 
REQUEST.  

 
The Wisconsin Burial Sites Preservation Law establishes the balancing test 

that is utilized by the fact-finder to determine whether the facts presented support a 

weighed interest in favor or against the issuance of a permit. Wis. Stat. § 

157.70(5)(c). Specifically: 

If a hearing is requested or determined to be necessary under subd. 
1., the division of hearings and appeals in the department of 
administration shall conduct a hearing to determine whether the 
benefits to the permit applicant in disturbing the burial site or the 
land outweigh the benefits to all other persons shown on the 
registry under sub. (2) (e) to have an interest in not disturbing the 
burial site or the land. If the division finds in favor of the applicant, 
the division shall issue a determination in favor of granting a 
permit to disturb a burial site or the land which is the subject of 

https://docs.legis.wisconsin.gov/document/statutes/157.70(5)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/157.70(2)(e)
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the hearing under this paragraph. In making the determination, the 
division shall consider the interest of the public in addition to the 
interests of the parties. If any of the following classes of interest 
are represented in the hearing, the division shall weight the 
interests in the following order of priority:  
a. Direct kinship.  
b. A cultural, tribal or religious affiliation.  
c. A scientific, environmental or educational purpose.  
cm. Historical and aesthetic significance of the burial site.  
d. Land use.  
e. A commercial purpose not related to land use which is 
consistent with the purposes of this section.  
f. Any other interest which the board deems to be in the public 
interest. 
 

Wis. Stat. § 157.70(5)(c)2. The determination regarding whether evidence is 

sufficient to support one of the statutorily established classes of interest is a factual 

determination.   

Wingra alleged and purportedly presented evidence at the January 2014 Trial 

that the public interest supported destruction of the Ward Mound Group. 

Specifically, Wingra asserted that the materials extracted from the site would benefit 

the public by providing material for local road construction at a low cost. R 19: 

1615-1617. Because of the location of the quarry, Wingra also asserted that the 

quarry was well situated to provide material for several ongoing projects. Id. They 

stated that they provided employment to fifty (50) individuals and that this quarry 

was the highest producing quarry for the company. R 19:1614. Later testimony on 

cross-examination established that the cost to excavate the material beneath the 

Ward Mound Group would be a detriment to Wingra, that the company operates 12-
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15 quarries, and the Kampmeier Quarry, where the Ward Mound Group is located, 

consists of roughly 57 acres that are still minable. R 19:1628-1630. 

Subsequently, the ALJ specifically addressed Wingra’s testimony and 

evidence on the issue. The ALJ determined that there “is no measurable benefit to 

the public interest in highway safety that would result from permit the disturbance 

of the W[ard] M[ound] G[roup].” R 19:1813. In reaching his conclusion the ALJ 

established that Wingra’s supply of construction materials “. . . might be reasonable 

if the materials were scarce and the road projects were placed in jeopardy if the 

materials beneath the W[ard] M[ound] G[roup] could not be mined.” Id. The facts 

demonstrated that there was not a need for the materials beneath the Ward Mound 

Group. With regard to Wingra’s employment arguments, the facts failed to show 

that mining the materials under the Ward Mound Group would have any impact on 

employment.  

Wis. Stat. § 157.70(5) is a remedial statute enacted to protect all classes of 

burial sites within the state. Remedial legislation, as at issue here, must be construed 

broadly to effect its purpose. (See Racine Harley-Davidson, Inc., 2006 WI at ¶¶ 92-

93). The public has an interest in preserving the Ward Mound Group.  

 The circuit court incorrectly upheld Wingra’s argument that the ALJ failed 

to consider the public interest. The facts are substantial and credible. Whereas, 

substantial evidence exists if a “reasonable person relying on the evidence might 

make the same decision.” Plevin, 2003 WI App at ¶ 11 (citations omitted). In 

consideration of Wingra’s testimony and the testimony developed on cross-
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examination, the ALJ correctly and reasonably made the factual determination that 

the evidence presented on behalf of the public interest did not weigh in favor of 

granting the permit at this time.  

The ALJ’s determination was based “upon an examination of the entire 

record, [and] the evidence, including the inferences therefrom, . . . [The ALJ’s 

determination] is such that a reasonable person, acting reasonably, could not have 

reached the decision from the evidence and its inferences.” Sterlingworth Condo. 

Ass’n, Inc., 205 Wis. 2d at 727 (citation omitted). The DHA decision was reasonable 

and based on the evidence submitted. Wingra maintained the burden to establish by 

a preponderance of the evidence that the benefits for granting the permit outweighed 

the interests to preserve the site and failed to do so. (See Wis. Admin. Code HA § 

1.17(2)). The entire record contained substantial evidence to support the ALJ’s 

determinations. The “agency findings of fact are conclusive on appeal if they are 

supported by credible and substantial evidence.” Plevin, 2003 WI App at ¶ 11 

(citations omitted).  

Rather than make a finding that the record lacked substantial evidence, the 

circuit court reversed, remanded, and reopened the case based on an incorrect 

interpretation of the law. Pursuant to Wis. Stat. § 227.57(5), a circuit court finding 

based on statute interpretation does not authorize the reopening of a record.  “The 

court shall set aside or modify the agency action if it finds that the agency has 

erroneously interpreted a provision of law and a correct interpretation compels a 

particular action, or it shall remand the case to the agency for further action under a 
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correct interpretation of the provision of law.” Wis. Stat. § 227.57(5). Accordingly, 

the grounds for reopening the record as articulated by the circuit court are not 

supported by statute.3 In violation of Wis. Stat. § 227.57(6), the circuit court 

improperly substituted its judgment for that of the DHA and improperly ordered 

remand and the reopening of the record.  

B. THE ALJ’S INTERPRETATION OF THE WEIGHT TO BE GIVEN 
TO THE PUBLIC INTEREST WITHIN THE STATUTORY SCHEME 
WAS PROPER.  

 
Wisconsin Statute § 157.70(5), establishes a balancing test, which requires 

the fact-finder to weigh any represented interests in a specific order of priority. In 

relevant part,  

. . . the department of administration shall conduct a 
hearing to determine whether the benefits to the permit 
applicant in disturbing the burial site or the land 
outweigh the benefits to all other persons shown on the 
registry under sub. (2) (e) to have an interest in not 
disturbing the burial site or the land . . . In making the 
determination, the division shall consider the interest of 
the public in addition to the interests of the parties. If 
any of the following classes of interest are 
represented in the hearing, the division shall weight 
the interests in the following order of priority:  
 
a. Direct kinship.  
b. A cultural, tribal or religious affiliation.  
c. A scientific, environmental or educational purpose.  
cm. Historical and aesthetic significance of the burial 
site.  

                                                           
3 Wis. Stat. § 227.56, does authorize the reopening of a record when new evidence becomes 
available. Neither party motioned the court that new evidence had become available. Under the 
circumstances presented in this case, there were no grounds for the circuit court to order the 
reopening of the record. 

https://docs.legis.wisconsin.gov/document/statutes/157.70(2)(e)
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d. Land use.  
e. A commercial purpose not related to land use which 
is consistent with the purposes of this section.  
f. Any other interest which the board deems to be in the public 
interest.  

 
Wis. Stat. § 157.70(5)(c)2 (emphasis added). In the instant case, the ALJ not only 

properly weighed all of the relevant factors, he specifically found that the public 

interest as argued by Wingra did not support the granting of a permit.  

The circuit court ruling is not only contrary to the express language of the 

statute, it also fails to construe this remedial statute broadly and therefore fails to 

effect is proper purpose. As previously established, the DHA’s interpretation is not 

erroneous. Regardless of the standard of review applied by this Court, however, it 

is self-evident that the DHA’s interpretation of the statute is consistent with 

applicable rules of statutory interpretation.  

The statutory language makes clear that the public interest is of lower 

significance in the balancing test. Wisconsin’s Burial Site Protection Law is unique 

in that it applies to private property, as well as public property. When enacting the 

law, the Legislature declared that: “Over 80% of known prehistoric burial sites in 

many parts of this state have been damaged or destroyed.” 1985 Wis. Act 316, § 

1(1)(b). Further findings declare, “[e]xisting law on cemeteries reflects the value 

society places on preserving human burials sites, but the law does not clearly 

provide equal and adequate protection or incentives to assure preservation of all 

human burial sites in this state. Id., § 1(1)(f). The Wisconsin Burial Site Preservation 
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Law is a remedial statute enacted for the purpose of burial site preservation. It is 

well settled that remedial legislation, as at issue here, must be construed broadly to 

effect its purpose. (See Racine Harley-Davidson, Inc., 2006 WI at ¶¶ 92-93). In 

1986, the legislature passed 1985 Wisconsin Act 316 (hereinafter Act 316), which 

provided for the protection of burial sites throughout the state.  Act 316 was 

specifically aimed at preserving prehistoric human burial sites that do not resemble 

modern well-tended cemeteries and, as such, are subject to a high degree of 

vandalism and inadvertent destruction.  1985 Wis. Act 316, § 1.  

The DHA decision was consistent with both the express language and the 

remedial goals of the statute. It should be upheld.  

VI. CONCLUSION 

The DHA correctly determined that Wingra failed to establish by a 

preponderance of the evidence that the relevant factors, including the public interest, 

weighed in favor of granting a permit to destroy the Ward Mound Group. As the 

requesting party, Wingra maintained the burden to establish that a permit should be 

granted. They failed to do so. The DHA record is supported by substantial evidence 

that should not be reopened based on the circuit court’s incorrect decision. 

Furthermore, the DHA’s interpretation of Wis. Stat. § 157.70(5)(c), is not erroneous. 

It applies the plain meaning of the statute as the legislature intended and is consistent 

with the statute’s remedial goals. For the reasons established herein, the DHA 

decision should be upheld in its entirety. 
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Dated this ____ day of November, 2015.  RESPECTFULLY: 

 

       BY       
              Rebecca L. Maki-Wallander 

       Attorney for  
       Ho-Chunk Nation 

              Wis. Bar. No.: 1070808 
Mailing address: 
P.O. Box 667 
Black River Falls, WI 54615 
Telephone: 715-284-3170 
Facsimile:  715-284-7851 
Email: Rebecca.Maki-Wallander@ho-chunk.com  
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