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 INTRODUCTION 

 Respondent-Appellant-Cross Respondent State 

Historical Society of Wisconsin (“the Society”) files this 

combined brief, pursuant to Wis. Stat. § 809.19(6)(c), in 

support of its appeal in this matter and in opposition to the 

cross appeal of Petitioner-Respondent-Cross Appellant 

Wingra Redi-Mix, Inc. (“Wingra”). As provided in Wis. Stat. 

§ 809.19(6)(c)2., the first part of this combined brief contains 

the Society’s reply in support of its appeal and the second 

part of the combined brief contains the Society’s response in 

opposition to Wingra’s cross-appeal. 

STANDARD OF REVIEW 

 The Society’s appeal involves a mixed question of fact 

and law. The applicable standard of review is discussed at 

pages 18 to 20 of the Society’s opening brief and in the 

Standard of Review section contained below in the second, 

response portion of this combined brief. For the reasons 

discussed in those locations, DHA’s interpretation and 

application of Wis. Stat. § 157.70(5)(c)2. are entitled to due 

weight deference. 

REPLY ARGUMENT 

I. DHA correctly applied the statutory standard to 

the public interests in this case. 

 Wingra argues that DHA erred in applying the portion 

of Wis. Stat. § 157.70(5)(c)2. that requires DHA to “consider 

the interest of the public in addition to the interests of the 
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parties” when making its determination for or against 

granting a permit to disturb a cataloged burial site.  

 First, following the circuit court, Wingra contends that 

DHA erred by failing to recognize that the public interest is 

the foremost consideration in a permit proceeding and must 

be given priority above the specific categories of interest that 

are enumerated in the statute in ranked order of priority. 

 Second, in the alternative, Wingra argues that even if 

the public interest is not entitled to priority over other 

considerations, DHA still violated the statute because it 

allegedly did not give any consideration at all to the public 

interests that Wingra advanced in support of its permit 

application. 

 Wingra is incorrect. First, Wingra’s interpretation of 

the role of the public interest in relation to the statutorily 

enumerated categories of interest is inconsistent with the 

plain language of the statute. Second, Wingra inaccurately 

characterizes the DHA decision, which did not ignore the 

public interests advanced by Wingra, but rather considered 

them and found them to be entitled to little weight. 

A. The public interest is not a separate type of 

interest and does not have primacy over 

the types of interest enumerated in Wis. 

Stat. § 157.70(5)(c)2. 

 Contrary to the positions of both Wingra and the 

circuit court, Wis. Stat. § 157.70(5)(c)2. does not treat the 

public interest as a separate type of interest and does not 
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give the public interest primacy over the types of interest 

enumerated in the statute. 

 First, Wingra errs in failing to recognize the statutory 

distinction between types of interest, on the one hand, and 

the persons or entities to whom those interests belong, on 

the other.  

 Second, Wingra’s attempt to categorically differentiate 

the public interest from all other interests ignores and is 

inconsistent with the statutory definition of “interest” in 

Wis. Stat. § 157.70(1)(g). 

 Third, Wingra’s attempt to elevate the public interest 

above all other considerations is inconsistent with the 

statutory purpose of a permit hearing, which is to determine 

whether the permit applicant’s interests in disturbing the 

burial site outweigh all other interests in protecting the site 

from disturbance.  

1. The distinction between a type of 

interest and the person or entity to 

whom an interest belongs is present 

in the plain language of Wis. Stat. 

§ 157.70(5)(c)2. 

 Both Wingra and the circuit court treat the public 

interest as a distinct type of interest that is to be given 

priority over other considerations in a permit proceeding. 

The language of the statute, however, treats the public 

interest not as a distinct type of interest, but rather as 

including all interests—of whatever type—that may be 

possessed by the public, as distinguished from those 
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interests belonging to the permit applicant or to other 

parties in the permit proceeding. 

 Wingra argues that the distinction between types of 

interest and those to whom those interests belong is not 

supported by the statutory language, but that is plainly 

incorrect. The statute expressly requires DHA to determine 

whether “the benefits to the permit applicant in disturbing 

the burial site” outweigh “the benefits to all other persons 

shown on the registry under sub. (2) (e) to have an interest 

in not disturbing the burial site.” Wis. Stat. § 157.70(5)(c)2. 

The statute further requires DHA, in making that 

determination, to consider “the interest of the public in 

addition to the interests of the parties.” Id.  

 Contrary to Wingra’s contention, therefore, the plain 

language of the statute expressly indicates that the various 

types of interest to be considered by DHA may belong to the 

permit applicant, to other interested parties, or to the public. 

As shown in the Society’s opening brief, each interest—of 

whatever type—that is at issue in a permit proceeding is to 

be weighed by DHA in the statutorily prescribed order of 

priority, without regard to the identity of the person or 

entity to whom that interest belongs. 
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2. Wingra’s attempt to categorically 

differentiate the public interest from 

all other interests ignores and is 

inconsistent with the statutory 

definition of “interest” in Wis. Stat. 

§ 157.70(1)(g). 

 Wingra’s attempt to categorically differentiate the 

public interest from all other interests is also wrong for 

another important reason—it ignores and is inconsistent 

with the statutory definition of “interest” in Wis. Stat. 

§ 157.70(1)(g). 

 Subsection (1) of the burial sites preservation law 

supplies definitions of the meanings of certain terms as used 

in Wis. Stat. § 157.70. One of those definitions provides that 

the word “interest”  

means an interest based on any of the following: 

 1. Direct kinship. 

 2. A cultural, tribal or religious affiliation. 

 3. A scientific, environmental or educational 

purpose. 

 4. Land use. 

 5. A commercial purpose not related to land 

use which is consistent with the purposes of this 

section. 

 6. Any other interest which the board [i.e. the 

burial site preservation board] deems to be in the 

public interest. 

Wis. Stat. § 157.70(1)(g). 

 It follows from this definition that every instance of the 

word “interest” throughout Wis. Stat. § 157.70 is referring to 

these enumerated types of interest. Therefore, when Wis. 
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Stat. § 157.70(5)(c)2. requires DHA to “consider the interest 

of the public,” it plainly means that DHA must consider 

interests that belong to the public and are based on any of 

the factors enumerated in the statutory definition of 

interest. Interests based on those factors—whether 

belonging to the public, to the permit applicant, or to other 

interested parties—are then to be weighed in the order of 

priority prescribed by Wis. Stat. § 157.70(5)(c)2. a. to f. 

Wingra’s attempt to treat the public interest as categorically 

distinct from all other interests pays no attention to the 

definition of “interest” in Wis. Stat. § 157.70(1)(g) and is 

inconsistent with that definition. 

3. Wingra’s attempt to elevate the public 

interest above all others is 

inconsistent with the statutory 

purpose of a permit hearing, which is 

to determine whether the permit 

applicant’s interests in disturbing the 

burial site outweigh all other 

interests in protecting the site from 

disturbance. 

 Wingra’s attempt to elevate the public interest above 

all other considerations is also inconsistent with the 

statutory purpose of a permit hearing. DHA is required to 

“conduct a hearing to determine whether the benefits to the 

permit applicant in disturbing the burial site or the land 

outweigh the benefits to all other persons shown on the 

registry under sub. (2) (e) to have an interest in not 

disturbing the burial site or the land.” Wis. Stat. 

§ 157.70(5)(c)2. In other words, the fundamental purpose of a 
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permit proceeding is to determine whether the permit 

applicant’s interests in disturbing the burial site outweigh 

all other interests in protecting the site from disturbance. 

 It is true that the statute also requires DHA to 

consider the interests of the public. Contrary to Wingra’s 

suggestions, however, it does not require DHA to base its 

decision on whether granting the requested permit would be 

in the public interest. The exact language of the command, 

rather, is: “In making the determination, the division shall 

consider the interest of the public in addition to the interests 

of the parties.” Wis. Stat. § 157.70(5)(c)2. In other words, the 

statute required DHA to determine whether Wingra’s 

interests in disturbing the Ward Mound Group outweigh all 

opposing interests and, in making that determination, to 

include consideration of the public interest, in addition to 

the interests belonging to Wingra and to other interested 

parties. That is exactly what DHA did in its decision to deny 

Wingra’s permit application. 

B. DHA did not disregard the public interests 

advanced by Wingra, but rather found 

them to be entitled to little weight. 

 In the alternative, Wingra argues that even if the 

public interest is not entitled to priority over other 

considerations, DHA still violated the statute because it 

allegedly did not give any consideration at all to the public 

interests that Wingra advanced in support of its permit 

application. Contrary to Wingra’s contention, however, DHA 

did not ignore the public interests advanced by Wingra, but 
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rather considered them and found them to be entitled to 

little weight. 

 The Society has already shown, at pages 28 to 30 of its 

opening brief, that DHA took up and discussed the public 

interests asserted by Wingra and concluded that they were 

entitled to little weight because Wingra had provided no 

evidence that the denial of its permit application would 

directly or significantly harm those public interests. 

Wingra’s bald assertion that DHA simply disregarded the 

public interest in this matter should be rejected. 

II. The circuit court did not find an error of 

procedure that warrants re-opening the entire 

administrative record. 

 Wingra also contends that the circuit court properly 

included in its remand order an instruction to DHA to 

re-open the administrative record with regard to all issues 

and discovery. That instruction, according to Wingra, was 

authorized by Wis. Stat. § 227.57(4), which provides for a 

remand to the agency if “either the fairness of the 

proceedings or the correctness of the action has been 

impaired by a material error in procedure or a failure to 

follow prescribed procedure.” According to Wingra, DHA 

failed to follow the procedure prescribed in Wis. Stat. 

§ 157.70(5)(c)2., when it allegedly misinterpreted the priority 

to be given to the public interest. That error, Wingra further 

contends, resulted in an incomplete record that should be 

re-opened and supplemented on remand. 
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 The error that DHA is alleged to have committed, 

however, is not a procedural error, as Wingra wrongly 

contends, but rather is an error in construing and applying 

the substantive statutory standard governing a permit 

hearing. Obviously, that substantive legal standard 

governed DHA’s decision making process after the hearing 

was over, but neither Wingra nor the circuit court has 

pointed to anything in the record suggesting that DHA’s 

view of the legal standard in any way impaired the fairness 

of the procedures at the hearing. To the contrary, as shown 

at pages 31 to 34 of the Society’s opening brief, Wingra had a 

full and fair opportunity at the hearing to present whatever 

evidence about the public interest that it wished to present.  

 In short, even if DHA erred in applying the statute to 

the evidence after the hearing was over, that error did not 

affect the fairness of Wingra’s opportunity to create its 

evidentiary record. The fact that the circuit court believed 

the record was thin and that Wingra might relish getting 

another kick at the can is not a valid reason for putting the 

parties and DHA to the burden and expense of re-litigating 

this case. The proper remedy for any substantive legal error 

by DHA would be to instruct DHA, on remand, to apply a 

corrected interpretation of the statute to the existing 

administrative record. 
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CONCLUSION 

 For the reasons discussed above and in the Society’s 

opening brief, the circuit court decision should be reversed 

and DHA’s decision denying Wingra’s permit application 

should be affirmed. 

 Alternatively, if the Court concludes that DHA erred 

in construing Wis. Stat. § 157.70(5)(c)2., the circuit court 

decision should be modified to instruct DHA to apply a 

corrected interpretation of the statute to the existing 

administrative record. 

 Dated this 22nd day of January, 2016 
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INTRODUCTION 

 Wingra has cross-appealed, alleging seven errors in 

the DHA decision that either were not addressed by the 

circuit court or were mentioned without being clearly 

decided. For the reasons discussed below, this court should 

affirm the DHA decision against each of the errors alleged in 

Wingra’s cross appeal. 

ISSUES PRESENTED 

1. Does Wis. Stat. § 157.70(5)(c)2.b. require affiliation 

with a specific burial site, rather than with a category of 

burial sites? 

 DHA impliedly answered no. 

 The circuit court did not answer this question. 

2. Is a connection with a burial site based on the 

traditional religious or spiritual feelings and beliefs of a 

people an “affiliation” with the site, within the meaning of 

Wis. Stat. § 157.70(5)(c)2.b.? 

 DHA impliedly answered yes. 

 The circuit court, in dictum, impliedly answered yes. 

3. Under Wis. Stat. § 157.70(5)(c)2., is the present value 

to Wingra of the opportunity to quarry the minerals beneath 

the burial site properly measured by the harm, if any, that 

Wingra would suffer if the requested permit was denied? 

 DHA impliedly answered yes. 

 The circuit court did not answer this question. 
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4. Is the issue of the presence or absence of human 

remains at a cataloged burial site within the scope of a 

proceeding for a permit to disturb that site? 

 DHA answered no.  

 The circuit court did not answer this question. 

5. Was the hearing evidence of Wingra’s interest in the 

future redevelopment of the Kampmeier quarry too remote 

and speculative to be entitled to significant weight in this 

permit proceeding? 

 DHA answered yes. 

 The circuit court impliedly answered no and indicated 

that the administrative record regarding future land use 

should be expanded. 

6. Are DHA’s conclusions on the weight of the scientific 

and educational interests in disturbing or protecting the 

burial site supported by substantial evidence? 

 DHA impliedly answered yes. 

 The circuit court did not discuss the scientific 

interests. With regard to educational interests, the circuit 

court, in dictum, impliedly answered yes. 

7. Does the administrative record contain substantial 

evidence of the historical significance of the Ward Mound 

Group burial site? 

 DHA answered yes. 

 The circuit court, in dictum, impliedly answered yes. 
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STATEMENT OF FACTS AND OF THE CASE 

 The Society incorporates by reference the Statement of 

Facts and of the Case contained at pages 5 through 18 of the 

opening Brief of Respondent-Appellant-Cross Respondent. 

Additional facts will be discussed where appropriate in the 

argument that follows. 

STATEMENT ON ORAL ARGUMENT AND 

PUBLICATION 

              Oral argument is not warranted because this appeal 

can be decided on the basis of the arguments presented in 

the parties’ briefs. Publication may be helpful to clarify the 

interpretation of Wis. Stat. § 157.70 and the rights and 

obligations of landowners under that statute. 

STANDARD OF REVIEW 

I. General scope of judicial review under Wis. Stat. 

ch. 227. 

 On appeal from a judicial review decision under Wis. 

Stat. ch. 227, the appellate court reviews the decision of the 

administrative agency, not the decision of the circuit court. 

See Stafford Trucking, Inc. v. ILHR Dept., 102 Wis. 2d 256, 

260, 306 N.W.2d 79 (Ct. App. 1981). The scope of review of 

agency decisions is limited to what is in the administrative 

record. See Wis. Stat. § 227.57(1).  

 The challenged agency decision is presumed to be 

correct and must be affirmed unless the reviewing court 

finds a ground for setting aside, modifying or remanding 

that decision for one of the reasons specifically enumerated 
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in Wis. Stat. § 227.57(4)–(8). See Wis. Stat. § 227.57(2). The 

result reached by the agency can be upheld, however, upon 

any legal rationale, including one not argued to or decided by 

the agency. See Cty. of La Crosse v. WERC, 174 Wis. 2d 444, 

455, 497 N.W.2d 455 (Ct. App. 1993), rev’d on other grounds, 

182 Wis. 2d 15, 513 N.W.2d 579 (1994); and Liberty 

Trucking Co. v. DILHR, 57 Wis. 2d 331, 342, 204 N.W.2d 

457 (1973). The burden of persuasion is on the party 

petitioning for review. Sterlingworth Condo. Ass’n  v. DNR, 

205 Wis. 2d 710, 726, 556 N.W.2d 791 (Ct. App. 1996). 

II. Questions of fact. 

 A reviewing court must accept an agency’s findings of 

fact if there is substantial evidence in the record to support 

them. See Wis. Stat. § 227.57(6); Princess House, Inc. v. 

DILHR, 111 Wis. 2d 46, 54–55, 330 N.W.2d 169 (1983). 

Substantial evidence is evidence that a reasonable mind 

could accept as adequate to support a conclusion. Gilbert v. 

Med. Examining Bd., 119 Wis. 2d 168, 195, 349 N.W.2d 68 

(1984).  

 The court must affirm a factual finding that is 

supported by substantial evidence, even if it is against the 

great weight and clear preponderance of the evidence. 

See Holtz & Krause, Inc. v. DNR, 85 Wis. 2d 198, 204, 

270 N.W.2d 409 (1978). The agency’s decision may be set 

aside only if a reasonable person could not have reached the 

same decision as the agency. See Omernick v. DNR, 100 Wis. 
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2d 234, 250, 301 N.W.2d 437, cert. denied, 454 U.S. 883 

(1981). 

 It is the function of the agency, and not the reviewing 

Court, to determine the credibility of evidence or witnesses 

and to weigh the evidence. When one or more inferences may 

be drawn from the evidence, the drawing of one such 

permissible inference by the agency is an act of fact‑finding, 

and the inference is conclusive on the Court. Farmers Mill of 

Athens, Inc. v. DILHR, 97 Wis. 2d 576, 579–80, 294 N.W.2d 

39 (Ct. App. 1980). 

III. Mixed questions of fact and law. 

 The application of Wis. Stat. § 157.70(5)(c)2. to 

Wingra’s permit request presents a mixed question of fact 

and law. The review of such a mixed question “requires the 

application of a statutory standard to findings of fact.”  

ITW Deltar v. LIRC, 226 Wis. 2d 11, 16, 593 N.W.2d 908  

(Ct. App. 1999). 

A. Factual component. 

 Regarding the factual component of a mixed question, 

the substantial evidence test applies and the agency’s 

“findings must be upheld on review if there is any credible 

and substantial evidence in the record upon which 

reasonable persons could rely to make the same findings.” 

Currie v. DILHR, 210 Wis. 2d 380, 386–87, 565 N.W.2d 253 

(Ct. App. 1997). 
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B. Legal component. 

 Regarding the legal component of a mixed question, a 

reviewing court is not bound by an agency’s conclusions on 

questions of law. See Richland Sch. Dist. v. DILHR, 174 Wis. 

2d 878, 890, 498 N.W.2d 826 (1993). A reviewing court will, 

however, give “due weight” to an agency on questions of law 

if the agency “has some experience in an area, but has not 

developed the expertise which necessarily places it in a 

better position to make judgments regarding the 

interpretation of the statute than a court.” UFE Inc. v. 

LIRC, 201 Wis. 2d 274, 286, 548 N.W.2d 57 (1996). Under 

the due weight standard, a Court will sustain the agency’s 

interpretation of the law, if it is reasonable, unless another 

interpretation is more reasonable than the one offered by the 

agency. See Barron Elec. Coop., 212 Wis. 2d at 763. 

 The due weight standard is not so much based upon 

the agency’s knowledge or skill as it is on “the fact that the 

legislature has charged the agency with the enforcement of 

the statute in question.” Id. Even when the precise question 

presented is one of first impression, an agency’s general 

expertise in the area may be sufficient to warrant due 

weight deference. See Telemark Dev., Inc. v. DOR, 218 Wis. 

2d 809, 820–21, 581 N.W.2d 585 (Ct. App. 1998).  

 Here, DHA’s interpretation and application of Wis. 

Stat. § 157.70(5)(c)2. is entitled to due weight. Under that 

statute, DHA was required to weigh and balance the seven 

categories of interests set forth in Wis. Stat. §157.70(5)(c)2. 
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a. to f., for the purpose of determining “whether the benefits 

to the permit applicant in disturbing the burial site or the 

land outweigh the benefits to all other person shown on the 

registry under sub. (2)(e) to have an interest in not 

disturbing the burial site or the land.” Wis. Stat. 

§ 157.70(5)(c)2. As the state agency charged with providing 

most administrative hearing services for state government, 

DHA has general experience in conducting administrative 

hearings involving permit application programs and 

applying statutory standards that call for the balancing of 

competing interests in the grant or denial of a permit. In 

addition, giving due weight to DHA’s interpretation and 

application of the statutory standard will promote 

uniformity and consistency in the administration of the 

burial site preservation program.  

IV. Questions of discretion. 

 A discretionary decision involves the individual 

judgment of the decision maker in circumstances where 

different people could reasonably reach different conclusions. 

See Sherry v. Salvo, 205 Wis. 2d 14, 22, 555 N.W.2d 402  

(Ct. App. 1996). The weighing of competing goals and policy 

considerations and the balancing of competing interests 

involve the exercise of discretion. In re Paternity of 

Palmersheim, 2004 WI App 126, ¶ 61, 275 Wis. 2d 311, 685 

N.W.2d 546; State v. Hoffman, 106 Wis. 2d 185, 209, 316 

N.W.2d 143 (Ct. App. 1982). Where a case calls for the 

balancing of equitable principles by an administrative 
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agency, it is the agency and not a reviewing court that must 

exercise discretion. State ex rel. Greer v. Widenhoeft, 2014 

WI 19, ¶ 79, 353 Wis. 2d 307, 845 N.W.2d 373 (certiorari 

review). 

 In reviewing discretionary administrative actions, a 

court is required to “reverse or remand the case to the 

agency if it finds that the agency’s exercise of discretion is 

outside the range of discretion delegated to the agency by 

law. . .” Wis. Stat. § 227.57(8). However, the reviewing court 

must accord due weight to the discretionary authority 

conferred on the agency and “shall not substitute its 

judgment for that of the agency on an issue of discretion.” 

Wis. Stat. §§ 227.57(8) and (10). Absent an erroneous 

exercise of discretion, the court will sustain an agency’s 

discretionary decision even if the court would have reached a 

contrary decision. See In re Bar Admission of Altshuler, 171 

Wis. 2d 1, 8, 490 N.W.2d 1 (1992). 

 In determining whether an agency has erroneously 

exercised its discretion, the reviewing court considers 

whether the decision maker examined the relevant facts, 

applied a proper standard of law, and reached a reasonable 

conclusion using a demonstrated rational process.  

See Doersching v. Funeral Dirs.¸138 Wis. 2d 312, 328, 405 

N.W.2d 781 (Ct. App. 1987); Loy v. Bunderson, 107 Wis. 2d 

400, 414–15, 320 N.W.2d 175 (1982). Where the record 

shows that the agency satisfied that standard, the decision 

will be affirmed even if the court does not agree with it. 
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Galang v. Med. Examining Bd., 168 Wis. 2d 695, 699–700, 

484 N.W.2d 375 (Ct. App. 1992). 

ARGUMENT 

I. The statute does not require affiliation with a 

specific burial site, rather than with a category 

of burial sites. 

 Wingra’s first argument is that DHA erred in 

concluding that there is a cultural, tribal, and religious 

affiliation between the Ho-Chunk and the Ward Mound 

Group based on evidence that, at most, established the 

Ho‑Chunk’s interest in the general category of effigy 

mounds, rather than in the specific burial mounds at issue 

in this case. Wingra’s interpretation of the statute, however, 

is too narrow, and the evidence presented at the hearing was 

sufficient to meet the statutory standard. 

 At the administrative hearing, Ho-Chunk Elder and 

Clan Leader Dennis Funmaker, Jr., and Ho-Chunk Tribal 

Historic Preservation Officer William Quackenbush provided 

testimony clearly establishing that the Ward Mound Group 

is located in the heart of the ancestral homelands of the 

Ho‑Chunk people and that all effigy mound sites, including 

the Ward Mound Group, are revered by the Ho-Chunk as 

sacred locations with which they claim a cultural, tribal, and 

religious affiliation. (R. 19:1758–86.) 

 Funmaker testified that the Ho-Chunk people claim a 

cultural and tribal affiliation with all of southern Wisconsin, 

that they believe they have always resided in this area since 
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the time of the creation, and that all mounds and lands in 

the Four Lakes region of south central Wisconsin are sacred 

to them. (R. 19:1768, 1770, 1772.) Quackenbush likewise 

testified that the Ho-Chunk consider this area to be their 

ancestral homeland, that the Four Lakes or De Jope area is 

sacred to them, and that they claim an interest in any 

disturbance of native burials within this ancestral area. 

(R. 19:1777, 1779, 1780.) 

 Both Funmaker and Quackenbush also testified about 

Ho-Chunk religious or spiritual beliefs concerning burial of 

the dead. According to Funmaker, the Ho-Chunk believe 

that one of the purposes of effigy mounds is to provide 

spiritual protection to the dead interred within them. 

(R. 19:1769.) When the remains of a dead person are 

disturbed, Funmaker testified, the spirit wanders, gets lost, 

and cannot rest in peace. (R. 19:1774.) The Ho-Chunk, 

therefore, believe that disturbance of the dead after they 

have been buried is spiritually forbidden. (R. 19:1769.) 

Accordingly, the Ho-Chunk consider that the proposed 

disturbance of the Ward Mound Group would be a 

desecration of a sacred place. (R. 19:1770.) Quackenbush 

similarly testified that the Ho-Chunk believe that any burial 

mound site, including the Ward Mound Group, is sacred and 

that the destruction of a sacred burial site and disturbance 

of the remains of the dead is degrading and wrong. 

(R. 19:1780, 1785.)  
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 This uncontroverted testimony by Funmaker and 

Quackenbush establishes that beliefs about effigy mounds 

and their sacred character play an important part in 

Ho‑Chunk religious traditions. This incorporation of effigy 

mounds into the Ho-Chunk’s religious belief system is 

sufficient to establish a general cultural, tribal, and religious 

affiliation between the Ho‑Chunk and all effigy mound sites 

in this region, including the Ward Mound Group. 

 Wingra’s contrary view that Wis. Stat. § 157.70(5)(c)2. 

recognizes only a cultural, tribal, or religious affiliation with 

a specific burial site, rather than with a category of burial 

sites, fails for three reasons.  

 First, Wingra’s position is illogical. The fact that all 

burial sites in a particular category possess cultural and 

religious importance for a group of people does not diminish 

the cultural and religious importance of the individual 

burial sites within that category. The illogic of Wingra’s 

argument can be demonstrated by a simple syllogism: 

1. All effigy mounds in the Four Lakes region are sacred 

to the Ho‑Chunk. 

2. The mounds in the Ward Mound Group are effigy 

mounds in the Four Lakes region. 

3. Therefore, the mounds in the Ward Mound Group are 

sacred to the Ho‑Chunk. 

The first proposition is established by the uncontroverted 

testimony of Funmaker and Quackenbush. The second 

proposition is undisputed. Logic dictates, therefore, that the 



 

- 12 - 

third proposition is also established. It follows that the 

Ho‑Chunk are affiliated with the Ward Mound Group by 

bonds of sacred tradition. 

 Second, the plain language of the burial site statute 

itself expressly recognizes interests in classes of burial sites, 

as well as individual sites. The governing statute here 

requires weighing of the interests of “persons shown on the 

registry under sub. (2) (e) to have an interest in not 

disturbing the burial site or the land.” Wis. Stat. 

§ 157.70(5)(c)2. The referenced subsection, in turn, requires 

the Director of the Society to establish a registry of persons 

who are determined by the burial site preservation board to 

“have an interest in a cataloged burial site or class of 

cataloged burial sites.” Wis. Stat. § 157.70(2)(e). In light of 

this statutory language, evidence of a cultural, tribal, or 

religious affiliation between a registered interested party 

like the Ho-Chunk and the entire class of effigy mound sites 

in the Four Lakes region is clearly cognizable in a permit 

proceeding of this nature. 

 Third, Wingra’s argument is contrary to the statement 

of legislative findings and purpose in 1985 Wisconsin Act 

316 (“Act 316”), which created the burial site preservation 

law, Wis. Stat. § 157.70. Such non‑statutory provisions 

appearing in a session law form part of the legislative 

enactment, have the force of law, and are frequently relied 

on by courts as an aid to statutory interpretation. See State 

ex rel. Kalal v. Circuit Court for Dane Cty., 2004 WI 58, ¶ 69, 
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271 Wis. 2d 633, 681 N.W.2d 110 (Abrahamson, C.J., 

concurring). In Act 316, the Legislature expressly indicated 

that the burial site preservation law is intended to include 

consideration of the interests of “those with a general 

cultural, tribal or religious affiliation with the burial site.” 

Act 316, § 1(2)(c). The inclusion of the word “general” 

demonstrates that the Legislature did not intend to require 

only narrow and direct forms of affiliation, but rather 

intended the law to include consideration of broader types of 

affiliation, such as those claimed by the Ho-Chunk in this 

case. 

 For all of these reasons, the Court should conclude 

that the type of general cultural, tribal, and religious 

affiliation that has been established in this case between the 

Ho-Chunk and the Ward Mound Group is sufficient to be 

given weight in this proceeding under Wis. Stat. 

§ 157.70(5)(c)2.b. 

II. DHA correctly concluded that the traditional 

spiritual and religious beliefs of the Ho-Chunk 

are sufficient to establish a cultural, tribal, and 

religious affiliation between them and the Ward 

Mound Group. 

A. A connection with a burial site based on 

the traditional religious or spiritual 

feelings and beliefs of a people is an 

“affiliation” with the site, within the 

meaning of Wis. Stat. § 157.70(5)(c)2.b. 

 Wingra’s second argument is that DHA erred in 

concluding that the evidence of the Ho-Chunk’s connection to 

the Ward Mound Group was sufficient to establish an 
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“affiliation,” within the meaning of Wis. Stat. 

§ 157.70(5)(c)2.b. Relying on dictionary definitions of the 

words “affiliate” and “affinity,” Wingra contends that an 

affiliation involves an actual connection to a person or thing, 

whereas an affinity merely involves a feeling of connection to 

a person or thing. The evidence presented at the 

administrative hearing, according to Wingra, establishes, at 

most, that the Ho-Chunk have a feeling of connection to the 

Ward Mound Group—and hence a mere affinity—but not 

that they have the kind of actual connection that would 

constitute an affiliation. 

 Wingra’s argument fails both because it is premised on 

a verbal distinction that is not grounded in statutory 

language and because it pays insufficient attention to the 

definitions of cultural, tribal, and religious affiliation 

supplied in the Wisconsin Administrative Code. 

 First, Wingra’s purported distinction between 

“affiliation” and “affinity” has no statutory basis for the 

simple reason that the word “affinity” does not occur in the 

burial site preservation law. See Wis. Stat. § 157.70. Wingra 

has, rather, injected that extraneous term into its 

interpretation of the statute in order to create an unfounded 

contrast that, Wingra hopes, will suggest that a cultural, 

tribal, or religious affiliation cannot be based on the 

traditional religious and spiritual beliefs of a people, but 

rather must be based on some other type of connection that 

Wingra would consider more “actual” than religious belief. 
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The word “affinity” on which Wingra so heavily relies, 

however, has no role in the interpretation of the statutory 

provisions at issue here. 

 In contrast, without the extraneous comparison to the 

word “affinity,” there is nothing about the word “affiliate” 

that excludes the meaning of a connection or association 

premised upon the spiritual or religious beliefs of a person or 

group, as opposed to some more concrete type of connection. 

The full definition of “affiliate” in the online dictionary on 

which Wingra relies includes all of the following meanings: 

“to bring or receive into close connection as a member or 

branch”; “to associate as a member”; “to trace the origin of”; 

and “to connect or associate oneself.” See Affiliate, 

http://www.merriam-webster.com/dictionary/affiliate (last 

visited Jan. 18, 2016). Contrary to Wingra’s suggestions, 

none of those meanings precludes the possibility that the 

connection or association in question could be based on 

religious or spiritual feelings and beliefs, such as the 

traditional religious beliefs by which the Ho-Chunk are 

connected to the Ward Mound Group. 

 Second, although Wingra cites the definitions of 

cultural, tribal, and religious affiliation supplied in the 

Wisconsin Administrative Code, it thereafter pays no further 

attention to those definitions. Both cultural and tribal 

affiliation are defined as an “association” with a national, 

ethnic, or tribal group, while religious affiliation is defined 

as expressly including membership in a traditional Indian 
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religion. See Wis. Admin. Code § HS 2.02 (5), (11), and (14). 

The use of the broad term “association” suggests that 

cultural and tribal affiliations can be based on any kind of 

connection or relationship with a national, ethnic, or tribal 

group, including one based on a system of beliefs. Likewise, 

the express inclusion of traditional Indian religion in the 

definition of religious affiliation shows that such an 

affiliation can be based on traditional Native American 

belief systems. 

 Contrary to Wingra’s contention, therefore, DHA 

correctly interpreted and applied the word “affiliation,” as 

used in Wis. Stat. § 157.70(5)(c)2.b., when it concluded that 

the evidence in the administrative record regarding the 

traditional spiritual and religious beliefs of the Ho-Chunk 

were sufficient to establish a cultural, tribal, and religious 

affiliation between them and the Ward Mound Group. 

B. The oral history evidence presented by the 

Ho-Chunk is not unreliable hearsay. 

 While Wingra does not frame it as a discrete 

argument, Wingra also contends that the oral history 

evidence presented by the Ho-Chunk is hearsay and lacks 

the kinds of circumstantial guarantees of trustworthiness 

that would exempt it from the hearsay rule under Wis. Stat. 

§ 908.03(24). In particular, Wingra maintains that the 

religious and spiritual beliefs embodied in the oral traditions 

of the Ho‑Chunk are entitled to no weight because the 
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literal content of those beliefs is contrary to the 

archaeological record and in direct conflict with science. 

 Wingra is incorrect for three reasons. First, Wis. 

Admin. Code § HS 2.03(2)(c) expressly provides that oral 

history evidence is competent for purposes of documentation 

of a burial site. Moreover, for purposes of the burial site 

preservation law, “religious affiliation” expressly includes 

affiliation with traditional Indian religions as those religions 

are understood under the federal American Indian Religious 

Freedom Act. Wis. Admin. Code § HS 2.02(11). That federal 

act, in turn, provides that knowledge about traditional 

Indian religions is properly derived from oral consultation 

with traditional tribal authorities. See 42 U.S.C. § 1996; 

Pub. L. No. 95-341, §§ 1 and 2 (1978).  

 Second, contrary to Wingra’s suggestions, Wis. Stat. 

§ 908.03(20) expressly provides that testimony regarding 

reputation in a community as to customs affecting lands in 

the community and reputation as to events of general 

history important to the community are not excluded by the 

hearsay rule. The oral history evidence in the present case 

falls within this exception because it relates to popular 

opinion in the Ho-Chunk community regarding customary 

beliefs about lands in the Ho-Chunk’s ancestral territory and 

about events of general history important to the Ho‑Chunk 

community. 

 Third, it is wrong to suggest that any affiliation claim 

based on traditional Ho-Chunk oral history must be rejected 
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because many of the beliefs contained therein are not 

objectively verifiable. Any such suggestion overlooks the fact 

that such oral history—even if it does not supply competent 

evidence about the archaeological history of the Ho-Chunk 

or about the identity of the effigy mound builders—

nonetheless constitutes intrinsically legitimate evidence of 

the religious and spiritual beliefs of the Ho‑Chunk 

community. That is, even if traditional Ho‑Chunk stories do 

not prove that the Ho-Chunk or their ancestors built the 

effigy mounds, they do demonstrate that the mounds and 

related beliefs about them form an important part of  

Ho-Chunk religion and culture. Once again, this type of 

cultural, tribal, and religious affiliation is sufficient to be 

given weight in this proceeding under Wis. Stat. 

§ 157.70(5)(c)2.b. 

III. The present value to Wingra of the opportunity 

to quarry the minerals beneath the burial site is 

properly measured by the harm, if any, that 

Wingra would suffer if the requested permit was 

denied. 

 Wingra’s third argument is that DHA erroneously 

imposed an extra‑statutory heightened legal standard by 

allegedly requiring Wingra to prove, as a precondition for 

obtaining the requested permit, that its quarrying business 

would not be able to survive unless that permit is granted.  

 That argument inaccurately characterizes the 

reasoning of the DHA decision. DHA did not impose any 

kind of absolute requirement that Wingra demonstrate that 
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the requested permit was essential to the survival of its 

quarrying business. Under Wis. Stat. § 157.70(5)(c)2., DHA 

was required to assess “the benefits to the permit applicant 

in disturbing the burial site.” DHA correctly reasoned that 

the present value to Wingra of the opportunity to quarry the 

minerals beneath the burial site at this time was not equal 

to the entire gross aggregate value of those minerals, as 

Wingra has suggested, but rather was properly measured by 

the harm, if any, that Wingra would suffer if the requested 

permit was denied. (R. 19:1814.) 

 Hearing testimony by Wingra’s president, Robert 

Shea, established that there is enough sand and limestone in 

the other parts of the Kampmeier quarry to support 

Wingra’s business operations for another 25 to 50 years. 

(R. 19:1623.) Moreover, there is no evidence that denial of 

the requested permit at this time would result in any 

irreversible harm to Wingra’s future potential opportunities 

to obtain the desired minerals. Under these circumstances, 

DHA reasonably concluded that denial of the permit would 

cause little present harm to the mining interests asserted by 

Wingra. Accordingly, those interests were not sufficient to 

outweigh the Ho‑Chunk Nation’s cultural, tribal, and 

religious interests in the site and the site’s historical 

significance. DHA thus did not impose any extra-statutory 

requirement, as Wingra suggests, but simply weighed and 

balanced the evidence as it exists at the present time. 
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IV. The issue of the presence or absence of human 

remains at a cataloged burial site is not within 

the scope of a proceeding for a permit to disturb 

that site. 

 Wingra’s fourth argument is that DHA erred in 

excluding from this permit proceeding the issue of whether 

there actually are human remains buried in the Ward 

Mound Group and, ipso facto, whether that site is correctly 

cataloged as a human burial site.  

 Wingra’s argument is without merit for the simple 

reason that the enabling statute for the present case does 

not give DHA the authority to decide whether a site has 

been correctly cataloged as a place where human remains 

are buried, but rather requires DHA “to determine whether 

the benefits to the permit applicant in disturbing the burial 

site or the land outweigh the benefits to all other persons 

shown on the registry under sub. (2)(e) to have an interest in 

not disturbing the burial site or the land.” Wis. Stat. 

§ 157.70(5)(c)2. Stated differently, the statute presupposes 

that a cataloged burial site is a place where human remains 

are buried and then asks DHA to determine whether the 

reasons that an applicant has asserted for disturbing that 

site are sufficient—when considered alongside all relevant 

competing interests—to justify the proposed disturbance. It 

does not require or authorize DHA to decide whether human 

remains are actually buried at the site or to consider the 

kinds of extensive technical evidence regarding the detection 
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of sub-surface materials that Wingra has submitted in its 

offer of proof. 

 Contrary to Wingra’s suggestions, the power to 

determine whether a particular site should be cataloged as a 

place where human remains are buried has been exclusively 

delegated to the Director of the Society, not to DHA. See Wis. 

Stat. § 157.70(2)(a). Pursuant to that statutory authority, 

Wis. Admin. Code § HS 2.03(6) provides a procedure by 

which any person may present the Director with evidence 

that a cataloged site does not contain human remains and 

ask the Director to remove that site from the catalog. As 

described at pages 13 to 16 of the Society’s opening brief, 

Wingra has itself utilized that procedure to ask the Director 

to remove the Ward Mound Group from the catalog and 

Wingra’s appeal from the Director’s decision on that request 

is currently being separately litigated before this Court. All 

of the evidence in the offer of proof Wingra submitted in this 

case relates to issues in that ongoing decataloging case and 

most of that evidence is actually evidence that Wingra 

previously presented as part of that other case. Wingra 

should not be permitted to attempt to simultaneously 

litigate the human remains issue in the present case and in 

the ongoing decataloging case. 

 Because the issue of the presence or absence of buried 

human remains in the Ward Mound Group is outside the 

scope of a proceeding for a permit to disturb under Wis. Stat. 

§ 157.70(5)(c)2. and because that issue is being 
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simultaneously litigated by Wingra in a separate proceeding, 

the Court should conclude that DHA properly excluded that 

issue from the present permit case. 

V. DHA properly concluded that the evidence of 

Wingra’s interest in the future redevelopment of 

the Kampmeier quarry was too remote and 

speculative to be entitled to significant weight 

in this permit proceeding. 

 At the administrative hearing, Wingra presented 

evidence both of its commercial interest in mining the sand 

and limestone located beneath the Ward Mound Group and 

its commercial interest in the future redevelopment of the 

Kampmeier quarry following the completion of quarrying 

operations. (R. 19:1617–19, 1651, 1653.) The value of the 

latter interest, according to Wingra, would be harmed if the 

unexcavated “mesa” where the burial site is located were to 

continue to stand high above the surrounding land. 

(R. 19:1651, 1653.) Wingra’s fifth argument is that DHA 

failed to weigh and consider Wingra’s commercial interest in 

future redevelopment and the potential harm to that 

interest if its permit application were denied. 

 This argument, too, is flawed. DHA expressly 

considered Wingra’s proposed future redevelopment of the 

quarry as a residential subdivision, but found that any such 

future plans were too remote and speculative to be given 

meaningful weight in the present permit proceeding. 

(R. 19:1812.) That conclusion by DHA is supported by 

substantial evidence in the administrative record. 
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 First, as previously noted, Shea testified that 

quarrying operations at the Kampmeier location could easily 

continue for another 25 to 50 years. (R. 19:1623.) That 

significant length of time alone provides sufficient support 

for DHA’s conclusion that future redevelopment plans were 

too remote and speculative to be meaningfully measured 

today. In addition, Shea also testified that, at the present 

time, Wingra does not have any particular plans or 

proposals for future redevelopment of the quarry and that it 

would be very hard today to state what that future use 

might be. (R. 19:1626.) That uncertainty provides further 

support for DHA’s conclusion. 

 Second, the hearing testimony about the potential 

harm that the unexcavated mesa might cause to future 

redevelopment was equivocal. Commercial real estate 

appraiser Kevin Meicher testified that the probable highest 

and best use of the quarry property after the completion of 

quarrying would be redevelopment as a predominantly 

residential area and additionally testified that the presence 

of the unexcavated mesa would have a detrimental impact 

on the commercial value of such future redevelopment. 

(R. 19:1651.) Shea, however, testified that future 

reclamation of the quarry would include sloping vertical 

faces so they would no longer be vertical. (R. 19:1625–26.) 

There is no reason why any such future reclamation 

activities on the vertical walls of the quarry would not also 

have to be performed on the portion of the quarry walls that 
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constitute the sides of the mesa. When asked about this 

point at the hearing, Meicher conceded that similar 

considerations would apply to sloping all of the vertical 

walls, including the sides of the mesa. (R. 19:1652.) 

Accordingly, the evidence in the record does not support 

Wingra’s contention that, after future reclamation activities, 

the sides of the mesa would be any less safe or of any greater 

economic detriment than would the other walls of the 

quarry. 

 For all of the above reasons, the Court should conclude 

both that DHA did consider and weigh Wingra’s interests in 

future redevelopment of the quarry and that DHA correctly 

found that the evidence regarding such interests was too 

remote, speculative, and uncertain to be entitled to 

significant weight in the present permit application 

proceeding. 

VI. DHA’s conclusions on the weight of the scientific 

and educational interests in disturbing or 

protecting the burial site are supported by 

substantial evidence. 

 Wingra’s sixth argument is that the administrative 

record does not contain substantial evidence to support 

DHA’s conclusion that the pertinent scientific and 

educational interests, on balance, do not weigh in favor of 

either granting or denying Wingra’s permit to disturb the 

Ward Mound Group. (See R. 19:1811–12.)  

 Wingra is incorrect. The administrative record clearly 

contains evidence on both sides of this issue. Wingra may 
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disagree with the weight DHA gave to that evidence, but a 

reviewing court may not substitute its own judgment 

regarding the weight of the evidence. 

A. Scientific interests. 

 At the administrative hearing, Society Government 

Assistance and Training Specialist Chip Brown, Society 

archaeologist Leslie Eisenberg, and former Wisconsin state 

archaeologist Robert Birmingham all testified about the 

archaeological/scientific importance of the Ward Mound 

Group. (R. 19:1685–1758.) Brown and Eisenberg testified 

that effigy mound sites like the Ward Mound Group are 

found exclusively in the Midwestern United States and 

nowhere else in the world and have their greatest 

concentration in southern Wisconsin. (R. 19:1695–96, 1713.) 

The existence of these mound sites, according to both Brown 

and Eisenberg, is a critical element contributing to scientific 

knowledge and understanding of the prehistoric past of this 

state and its prior inhabitants. (R. 19:1695–96, 1712.) 

Brown, Eisenberg, and Birmingham all agreed that all effigy 

mound sites, including the Ward Mound Group, possess this 

archaeological and scientific importance. (R. 19:1696, 1712, 

1732.) 

 The Society’s witnesses also testified that the effigy 

mound sites that survive today constitute a vanishing 

scientific resource. Eisenberg and Birmingham testified that 

there may once have been an estimated 14,000 to 20,000 

mounds in Wisconsin. (R. 19:1713–14, 1753.) Brown and 
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Birmingham testified that, at the present time, 70 to 80 

percent of those former mounds no longer survive. 

(R. 19:1696, 1753.) Eisenberg further testified that the loss 

of so many mound sites in the past increases the scientific 

and educational value of preserving the remaining mounds. 

(R. 19:1713.) Eisenberg emphasized that effigy mound sites 

are a non‑renewable scientific resource and the application 

of new scientific techniques to them in the future could lead 

to scientific knowledge that would be unavailable if they 

were excavated today. (R. 19:1712–13.) 

 In opposition to this evidence, Wingra presents several 

arguments. 

 First, Wingra contends that the Society’s evidence is 

too generic because it relates to effigy mound sites in 

general, and not to the Ward Mound Group in particular. 

That argument fails for two reasons. First, Brown, 

Eisenberg, and Birmingham all testified that all effigy 

mound sites, including the Ward Mound Group, have 

archaeological and scientific importance. (R. 19:1696, 1712, 

1732.) The fact that all burial sites in a particular category 

possess scientific importance does not diminish the scientific 

importance of the individual sites within that category. 

Moreover, the importance of each individual site is 

heightened where, as here, the category as a whole has been 

shown to be a shrinking and non-renewable resource. 

Second, as previously discussed, the plain language of the 

burial site statute expressly recognizes interests in classes of 
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burial sites, as well as individual sites. See Wis. Stat. 

§ 157.70(2)(e) (requiring the Director to establish a registry 

of persons who are determined by the burial site 

preservation board to “have an interest in a cataloged burial 

site or class of cataloged burial sites”). In light of this 

statutory language, evidence of the scientific importance of 

the class of effigy mound sites constitutes substantial 

evidence for purposes of this case. 

 Second, Wingra contends that the Society’s evidence of 

the scientific value of preserving the Ward Mound Group for 

potential future research is premised on undue speculation 

about the possible availability of new investigative 

technologies in the future. In light of the pace and scope of 

technological change in recent decades, however, including 

the development of existing non‑invasive investigative 

technologies like ground penetrating radar, a projection of 

similar technological advances likely continuing into the 

future is entirely reasonable and not unduly speculative. 

 Third, Wingra contends that excavation of the Ward 

Mound Group would actually provide more scientific value 

than would preservation of the site in an undisturbed state. 

The immediate, short-term realization of whatever 

knowledge could be extracted through excavation today, 

however, would destroy a non-renewable archaeological 

resource and guarantee the permanent unavailability of any 

knowledge that could be gained in the future by scientists 

using different investigative techniques or asking different 
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questions based on future knowledge. Moreover, testimony 

at the hearing established that scientific protocols in the 

field of archaeology today recognize the non-renewable 

nature of archaeological resources and make preservation 

and protection of archaeological sites paramount over the 

destructive excavation of those sites to retrieve data. 

(R. 19:1701.) 

 Fourth, Wingra contends that it would be more 

beneficial to scientific knowledge to conduct a professional 

excavation of the Ward Mound Group today than it would be 

to allow the site to be destroyed over time through natural 

forces of erosion. However, while it is undoubtedly true that 

the land on which the Ward Mound Group is located would 

weather over time, no evidence was presented at the hearing 

as to the rate at which any natural deterioration would 

occur. Nor is there any evidence in the record that any 

significant deterioration of the mesa has taken place in the 

more than 25 years since the burial site was cataloged in 

1990. Moreover, Shea testified at the hearing that, after the 

completion of quarrying operations at the Kampmeier site, 

there will be a required land reclamation process that will 

include the sloping of vertical rock faces so that they are no 

longer vertical. (R. 19:1625.) Wingra’s assertions about the 

future uncontrolled destruction of the mesa through 

weathering, however, take no account of any reclamation 

activities that would, in the future, affect the composition or 
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structure of the walls of the quarry, including the portions of 

those walls that constitute the sides of the mesa. 

 In any event, Wingra’s argument about the eventual 

natural deterioration of the site is contrary to the legislative 

judgment embodied in the burial site preservation statute. 

Every prehistoric burial mound in the state is subject to 

eventual deterioration through natural processes. If 

Wingra’s argument were correct, then it would have to be 

deemed more beneficial to immediately conduct a 

professional excavation of all such sites. The burial site 

preservation law, however, plainly does not contemplate that 

all prehistoric burial sites should be excavated to save them 

from the forces of nature. Wingra’s argument thus leads to 

an absurd consequence that is clearly contrary to the 

statute.  

B. Educational interests. 

 In addition to scientific interests, the Society also 

presented substantial evidence that the protection of effigy 

mound sites like the Ward Mound Group serves the 

important educational purpose of increasing public 

awareness and knowledge about and public interest in this 

historical legacy. Brown testified that the availability of 

effigy mound sites for potential site visits is of extraordinary 

educational value. (R. 19:1696.) Eisenberg testified that 

effigy mound sites contribute to the education of the public 

about Wisconsin’s prehistoric native past and that public 

education about existing Indian mound sites increases public 
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support for the statutory policy of preserving and protecting 

such sites. (R. 19:1716, 1730.) She also testified that effigy 

mound sites contribute to the education of Native American 

children about the past Native American inhabitants of 

Wisconsin. (R. 19:1716.) 

 In opposition, Wingra argues that preserving the Ward 

Mound Group will serve no educational purpose because the 

site is inaccessible to the public and is likely to remain 

inaccessible for years. It is speculative, however, to assume 

that the site will remain inaccessible even after the 

completion of mining operations and the reclamation and 

redevelopment of the quarry. Wingra’s president himself 

admitted at the hearing that he does not know what public 

accessibility of the site might look like 50 years down the 

road. (R. 19:1621.) Moreover, historic preservation 

inherently looks to a long-term view of the future. This case 

is about preserving an historic legacy that archaeologists 

estimate to be from 900 to 1,400 years old. Even if mining 

operations continue in the quarry for another 50 years, that 

is a short time span compared to the age of the Ward Mound 

Group. 

 Furthermore, Brown testified that close to 90% of the 

cataloged burial sites in the state are located on private 

property and that many private landowners willingly 

preserve and protect burial sites on their property without 

providing free public access. (R. 19:1696–97.) The legal 

limitations on public access to sites on private property, 
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according to Brown, does not diminish their educational 

importance because the mounds have existed for 1,000 years 

or more and access opportunities could well change in the 

future. (R. 19:1697.) 

 In addition, entirely apart from questions of public 

accessibility of any particular site, there is an intrinsic 

educational value to preventing a piecemeal process of 

complete, permanent, and irreversible destruction of an 

irreplaceable historic legacy. There is also an intrinsic 

educational value to maintaining and enforcing the public 

policy of respecting the dignity of the dead and of their final 

resting places. 

 For all of the above reasons, the Court should conclude 

that there is substantial evidence in the record of scientific 

and educational interests supporting the preservation of the 

Ward Mound Group, in addition to any scientific benefit that 

might result from immediate archaeological excavation of 

the site. Accordingly, under the substantial evidence 

standard of review, the Court should uphold DHA’s 

conclusion that the pertinent scientific and educational 

interests, on balance, did not weigh in favor of either 

granting or denying Wingra’s permit application. 

VII. The administrative record contains substantial 

evidence of the historical significance of the 

Ward Mound Group burial site. 

 Wingra’s seventh argument is that the administrative 

record does not contain substantial evidence to support 

DHA’s conclusion that the Ward Mound Group has historical 
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significance which weighs in favor of preserving the site 

from destruction. That is not true. 

 Archaeologist Robert Birmingham testified that effigy 

mound sites, including the Ward Mound Group, are part of a 

spectacular cultural development that occurred in the upper 

Midwest between approximately 700 and 1100 AD and 

involved the unprecedented creation of ceremonial burial 

sites that include earthworks sculpted into the forms of 

animals, humans, and spiritual beings. (R. 19:1731–32.) As 

previously noted, Brown and Eisenberg testified that these 

remarkable sites are found exclusively in the Midwestern 

United States and nowhere else in the world and have their 

greatest concentration in southern Wisconsin.  

(R. 19:1695–96, 1713.) The existence of these mound sites, 

according to both Brown and Eisenberg, is a critical element 

contributing to our understanding of the prehistoric past of 

this state and its prior inhabitants. (R. 19:1695–96, 1712.) It 

is self-evident that the prehistoric past is part of history and 

important prehistoric sites therefore have historical 

significance. 

 More generally, all of the previously discussed 

evidence of the archaeological significance of the Ward 

Mound Group is also evidence of the site’s historical 

significance. History is defined, in pertinent part, as “a 

branch of knowledge that records and explains past events 

as steps in the sequence of human activities.” History, 

Webster’s Third New International Dictionary (1986). 
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Archaeology is defined as “the scientific study of extinct 

peoples or of past phases of the culture of historic peoples 

through skeletal remains, fossils, and objects of human 

workmanship (as implements, artifacts, monuments, or 

inscriptions) found in the earth.” Archaeology, Webster’s 

Third New International Dictionary (1986). It follows from 

these definitions that archaeology is a subset of historical 

study that seeks to understand past phases of human 

existence by examining evidence of material culture. Sites 

with archaeological significance, therefore, are also sites 

with historical significance. 

 Consistent with the definitions discussed above, 

archaeologists Salkin and Eisenberg both explained at the 

hearing in this case that, for archaeologists, the term 

prehistoric refers to periods of the past that predate the 

existence of written records, while the term historic refers to 

periods of the past for which written records exist. 

(R. 19:1655, 1724.) Archaeologists, then, generally study the 

prehistoric past through the surviving remains of material 

culture, whereas historians study the more recent past using 

methods that include reliance on written records. 

 This distinction between prehistoric and historic 

explains the statement by archaeologist Birmingham—on 

which Wingra relies—that the Ward Mound Group does not 

have historical significance. (R. 19:1754.) As an 

archaeologist, Birmingham naturally understood the word 

historical to refer to the more recent past for which written 
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documentation exists. The Ward Mound Group, as a 

prehistoric site, does not have historical significance with 

regard to that more recent past. It is clear from 

Birmingham’s testimony, however, that he considers the site 

to have great importance as a surviving legacy of 

Wisconsin’s prehistoric past. Because that prehistoric past is 

part of history, the Ward Mound Group’s prehistoric 

significance is also a form of historical significance. 

 For all of the above reasons, the Court should conclude 

that the administrative record contains substantial evidence 

of the Ward Mound Group’s historical importance. 

CONCLUSION 

 For the reasons stated in this brief, the State 

Historical Society of Wisconsin respectfully asks this Court 

to affirm the July 8, 2014, decision of the Wisconsin Division 

of Hearings and Appeals against each of the errors alleged in 

Wingra’s cross appeal. 
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