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PRELIMINARY STATEMENT 

On September 14, 2016, Defendant United States of America (the 

“Government”) moved to dismiss the amended complaint filed by Plaintiffs (the 

“Perkins”) to obtain a refund of income tax, interest, and penalties unlawfully and 

erroneously collected by the Government in violation of federal treaties.  (Dkt. Nos. 

7 and 9).  On January 27, 2017, Magistrate Judge Hugh B. Scott (“Scott”) issued his 

report and recommendations.  (Dkt. No. 14). Scott recommended, “granting the 

motion in part with respect to one of the treaties but denying the motion with 

respect to the other treaty.”  (Id. at 2).  Although Scott concluded the Perkins 

“plausibly have stated a cognizable claim for refund” based on the “free use and 

enjoyment” provision contained in the Canandaigua Treaty of 1794 (“the 

Canandaigua Treaty”), November 11, 1794, 7 Stat. 44, 45, art. III, (Dkt. No. 14 at 

13), he recommended the dismissal of Perkins’ alternative claim based on the “much 

more explicit language about taxes” contained in the Treaty with the Seneca, May 

20, 1982 (the “1842 Treaty”), 7 Stat. 586, 590, art. 9.  (Dkt. 14 at 13-16).   

Pursuant to Rule 72 (b) of the Federal Rule of Civil Procedure and Local Rule 

72, the Perkins timely filed their objections to the report and recommendation as it 

relates to the dismissal of their 1842 Treaty claim.  (Dkt. No. 16).   The Government 

filed its response to those objections on March 2, 2017.  (Dkt. No. 19).  Pursuant to 

this Court’s text order entered on February 10, 2017 (Dkt. No. 18), the Perkins now 

submit this reply to the Government’s response to their objections. 
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FIRST POINT IN REPLY 
 

PLAINTIFFS HAVE NOT GLOSSED OVER THE RULES  
OF INTEPRETATION APPLICABLE TO FEDERAL  
STATUTES AND TREATIES FAVORING INDIANS 

 
In its response, the Government correctly states, “The standard that this 

Court employs to determine whether a treaty exempts Indians from federal taxes is 

. . . different than the standard governing the state tax exemptions . . . .”  (Dkt. 19 

at 4-5).  As the Perkins have repeatedly stated, issues relating to federal taxation 

focus on whether Congress has the intention to tax Indians while issues relating to 

state taxation focus on whether a state has the authority to tax Indians.  Felix S. 

Cohen, Handbook of Federal Indian Law 265 (1942 ed.).  Compare Squire v. 

Capoema, 351 U.S. 1, 6-7 (1956) (holding an 1887 federal statute evinces a 

congressional intent to create a federal income tax exemption for income earned in 

1943) with Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973) citing 

McClanahan v. State Tax Commission of Arizona, 411 U.S. 164, 181 (holding a state 

lacked the authority to tax reservation land or income from activities carried within 

the boundaries of a reservation absent congressional consent).   

 In the 1842 Treaty, the United States promised: 

to protect such of the lands of the Seneca Indians, within the State of 
New York, as may from time to time remain in their possession from 
all taxes, and assessment for roads, highways, or any other purpose, 
until such lands shall be sold and conveyed by the said Indians and the 
possession thereof shall have been relinquished by them. (Emphasis 
added). 
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1842 Treaty, May 20, 1842, 7 Stat. 586, 590, art. 9.  The words are explicit.  The 

United States promised to protect these lands “from all taxes” for whatever purpose.  

No other treaty with any Indian nation sets forth a clearer or less ambiguous tax 

exemption for income derived from the use of tribal land. 

The 1842 Treaty reaffirms the promises made by the Government in the 

Canandaigua Treaty.   In the Canandaigua Treaty, the Government promised not to 

disturb the Seneca Nation or “their Indian friends residing” on its territory and “in 

the free use and enjoyment” of lands within its treaty-defined territory.  

Canandaigua Treaty, November 11, 1794, 7 Stat. 44, 45, art. III. After the State of 

New York sought to tax and foreclose upon these lands, the Government stepped in 

to assure the Seneca Nation that no one would interfere with “the free use and 

enjoyment” of its aboriginal lands and promised “to protect such of the lands of the 

Seneca Indians . . . from all taxes” for whatever purpose such tax might be 

imposed.  1842 Treaty, May 20, 1842, 7 Stat. 586, 590, art. 9.    The 1842 Treaty and 

the Canandaigua Treaty, therefore, should be interpreted in pari materia. 

As the Government has acknowledged, a treaty or federal statute must 

contain words showing Congress never intended to impose a federal tax on income 

derived directly from working tribal land.   (Dkt. No. 19 at 5).  This Court is 

presented with an issue of first impression – does the imposition of a federal income 

tax on income derived from farming, harvesting, mining or working these treaty-

protected lands place a burden upon the “free use and enjoyment” of these lands or 
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conflict with the Government’s promise “to protect such lands . . . from all taxes . . . 

[for] any other purpose.”   Applying the cardinal rule of resolving any ambiguities in 

a federal treaty or statute in favor of the Indians, the Court must find the 1842 

Treaty and the Canandaigua Treaty exempts income derived from farming, 

harvesting, mining or working these treaty-protected lands of the Seneca Nation.  

See, e.g., Squire v. Capoeman, 351 U.S. 1, 6-8 (1956)(applying this cardinal rule to a 

federal statute “not expressly couched in terms of nontaxability” and holding 

Congress intend to exempt income from federal taxation even though this statute 

was enacted before the first federal income tax statute was passed).  

  

SECOND POINT IN REPLY 

THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT HAS NOT ISSUED ANY DECISION 

TO GUIDE OR INSTRUCT THE COURT ON THIS 
SPECIFIC TREATY ISSUE OF FIRST IMPRESSION 

  
Although the Government expressly acknowledges the standard applicable 

“to determine whether a treaty exempts Indians from federal taxes is . . . different 

than the standard governing the state tax exemptions,” it nonetheless urges the 

Court to be guided by a decision issued by the United States Court of Appeals for 

the Second Circuit involving the evasion of state cigarette taxes.  (Dkt. No. 19 at 2-4 

citing United States v. Kaid, 241 F. App’x, 747,750 (2d Cir. 2007).    In Kaid, non-

Indian defendants sought to set aside their convictions for money laundering and 

trafficking in contraband cigarettes.  Among these defendants’ kitchen-sink 
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defenses was a claim that the 1842 Treaty prohibited the State of New York from 

taxing cigarettes sold on the Seneca Nation reservation.  The Second Circuit held 

the 1842 Treaty did not preclude the State from imposing a state tax on cigarettes 

sold on an Indian reservation to non-Indian purchasers who intended to use or re-

sell these cigarettes off the reservation.   

As Scott stated in his report and recommendation, none of the parties in Kaid 

were enrolled Senecas or claimed “income earned from direct use of land protected 

by the 1842 Treaty or any other treaty.”  (Dkt. 14 at 15).  Scott further 

acknowledged that “[i]n briefly addressing one argument out of nine presented, the 

Second Circuit might not have intended to reach beyond cigarette sales to address 

plaintiffs’ scenario or similar scenarios.”  (Id.).  

Although the Second Circuit stated the 1842 Treaty “clearly prohibited only 

the taxation of real property,” there is nothing in Kaid suggesting the Second 

Circuit would not treat gravel or minerals extracted from real property as 

something other than real property -- in other words, as one of one of the sticks of 

the bundles of rights attached to real property.   Because the facts and issues 

presented in Kaid are so distinct from the facts and issues presented in this case, 

Kaid cannot be viewed as “persuasive authority,” or as “unambiguous guidance” or 

“instructive” to resolve the treaty issues of first impression pending before this 

Court. 
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THIRD POINT IN REPLY 

ALICE PERKINS HAS PERSONALLY BEEN GIVEN  
RIGHTS TO LANDS ON THE ALLEGANY TERRITORY,  

ENTITLING HER TO CLAIM AN EXEMPTION FOR INCOME 
EARNED DIRECTLY FROM HER USE OF SUCH LANDS 

 
The Government relies on the IRS five-factor exemption test is misplaced.  In 

the report and recommendation, Scott found the five-factor exemption test was 

established by the IRS “for Indian lands managed under an unrelated statute, the 

General Allotment Act (citation omitted).” (Dkt. No. 14 at 5).  While the 

Government concedes the General Allotment Act “does not apply to the Seneca 

Nation,” it continues to argue “[t]he five-factor test . . . is instructive in determining 

whether plaintiffs are entitled to assert any Seneca tax exemption as their own.” 

(Dkt. No. 19 at 5-9). 

The Perkins have never claimed a tax exemption based on the General 

Allotment Act.   To the extent the Perkins have cited to the U.S. Supreme Court’s 

holding in Squire, they have done so only to “illustrate the liberal rules of 

construction favoring Indians in federal income tax cases.” (Dkt. No. 12 at 12).  The 

Government, on the other hand, would have this Court dismiss the Perkins’ tax 

exemption because Congress has not allotted land on the Seneca Nation territories 

to Alice Perkins. (Dkt. No. 19 at 5)(“plaintiffs cannot benefit from any treaty-based 

income tax exemption for ‘selling a part of the physical land’ . . . taken [from] 

common reservation land . . . not allotted to them personally.”).  The Government’s 

entire argument rises and falls on this fact alone. 
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As previously stated, the 1842 Treaty and the Canandaigua Treaty  must be 

read in pari materia.  In these treaties, the Government made promises to not only 

the Seneca Nation, but also “their Indian friends residing” on these treaty-defined 

lands “and united with them, in the free use and enjoyment” of such lands.  In these 

treaties, the Government promised not to disturb “the free use and enjoyment” of 

these lands and to protect such lands from all taxes for whatever purpose. Nothing 

in the plain language of these treaties suggest Alice should be treated differently 

from the Seneca Nation with whom she is united.  

In its objections, the Government would acknowledge an exemption for the 

Seneca Nation, but not for its Indian friends residing and united with the Seneca 

Nation “in the free use and enjoyment” of such lands.   The phrase “Indian friends 

residing thereon and united with them” would include the Perkins. 

Alice Perkins is an enrolled member of the Seneca Nation, who resides with 

her husband on the Seneca Nation Allegany Territory.  (Doc. 7 ¶1).   The Perkins 

are united with the Seneca Nation because they adhere and follow the customs, 

laws and traditions of the Seneca Nation.  Alice had the Seneca Nation’s permission 

to extract gravel on certain lands located on the Allegany Territory for which she 

holds a deed for a portion and a lease for the remainder.  (Id. ¶22).  Alice stopped 

mining operations at the directive of the Seneca Nation Tribal Council, but 

continued to sell stockpiled gravel until 2010.  (Id. ¶24).   The income earned by 

Alice from gravel sales (including the royalties paid to the Seneca Nation) are the 
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proceeds from which the Government has unlawfully and erroneously collected 

federal income tax, in violation of federal treaties and in violation of Internal 

Revenue Code § 894(a)(1).1 

 
CONCLUSION 

For the reasons set forth above, Plaintiffs request the Court deny, in its 

entirety, the Government’s motion to dismiss.   

Dated:    Orchard Park, New York 
  March 17, 2017 
 
   MARGARET A. MURPHY, P.C. 
 
  
   By _____________________________ 
   Margaret A. Murphy, of counsel 
   Attorneys for Plaintiffs 
   6506 East Quaker Street, Suite 200 
   Orchard Park, New York  14127 
      Telephone No.:  (716) 662-4186 
       
 

GARY D. BOREK, LLC 
Gary D. Borek, of counsel 
Attorney for Petitioners  
99 Victoria Boulevard 
Cheektowaga, New York  
Telephone No.: (716) 839-4321 

 
 

 

                                                           
1 Even though the Internal Revenue Code § 61(a) defines “gross income” to mean “all 
income from whatever source derived,” the Code provisions are to be applied to a 
taxpayer “with due regard to any treaty obligation of the United States which 
applied to such taxpayer.”   IRC § 894(a)(1). 
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CERTIFICATION OF SERVICE 
 

 
I hereby certify that on March 17, 2017, I electronically filed Plaintiffs’ Reply 

to Defendant’s Response to Plaintiffs’ Objection to the Report and Recommendation 

of the United States Magistrate Judge with the Clerk of the District Court using its 

CM/ECF system, which would then electronically notify the following CM/ECF 

participants on this case: 

GARY D. BOREK, LLC 
Attorneys for Plaintiffs 

Gary D. Borek, of counsel 
99 Victoria Blvd. 

Cheektowaga, NY 14225-4321 
Email: garyborek@garyborek.com 

 
Jordan Andrew Konig 

U.S. Department of Justice 
Tax Division 

PO Box 55, Ben Franklin Station 
Washington, D.C.  20044 

Email: Jordan.a.konig@usdoj.gov 
 
 

Dated: Orchard Park, New York  
  March 17, 2017 
 
 
       ____________________________________ 
        MARGARET A. MURPHY 
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