
 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
 x 
 : 
FREDRICK PERKINS and : 
ALICE J. PERKINS, : 
  : 
 Plaintiffs, : 
  : 
 v. : 
  : 
UNITED STATES OF AMERICA, : 
  : 
 Defendant. : 
 x 

 
 
 
 
No. 1:16-cv-00495-LJV 
 

REPLY IN SUPPORT OF UNITED STATES’ OBJECTION TO THE REPORT 
AND RECOMMENDATION OF THE UNITED STATES MAGISTRATE JUDGE 

Defendant United States of America submits the following reply brief in support 

of its objection to the Report and Recommendation of the United States Magistrate Judge, 

Doc. No. 14, pursuant to 28 U.S.C. § 636(b)(1).   

On September 14, 2016, the United States moved to dismiss plaintiffs’ amended 

complaint, which seeks a refund of taxes paid on personal income derived from plaintiffs’ 

sale of gravel taken from Seneca Nation land.  See Doc. No. 9.  United States Magistrate 

Judge Hugh B. Scott recommended denying the United States’ motion to dismiss as to 

the part of plaintiffs’ claim brought under the “free use and enjoyment clause” of the 

Canandaigua Treaty of 1794 (the “Canandaigua Treaty”).  See Doc. No. 14 at 12-13.  The 

United States filed an objection “to all portions of the Report and Recommendation 

related to the conclusion that plaintiffs sufficiently stated a claim under the Canandaigua 

Treaty and recommendation that the Court partially deny the United States’ motion to 

dismiss.”  Doc. No. 15.  The United States now submits this reply brief to plaintiffs’ 

response to the United States’ objection.   
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In their response to the United States’ objection, plaintiffs incorrectly state that, 

“[t]he Government argues the ‘free use and enjoyment clause’ of the Canandaigua Treaty 

‘expressly recognizes an income tax exemption enjoyed [only] by the Seneca Nation.’”  

Doc. No. 20 at 3 (partially quoting Doc. No. 15 at 2).  That statement is highly 

misleading.  The full sentence submitted by the Government reads, 

Even if plaintiffs could establish that the Canandaigua Treaty expressly 
recognizes an income tax exemption enjoyed by the Seneca Nation through 
the “free use and enjoyment” clause, plaintiffs have failed to plead facts 
sufficient to establish that they personally were entitled to assert any such 
exemption. 

Doc. No. 15 at 2 (emphasis added).  The United States argued in its motion to dismiss 

that the Canandaigua Treaty’s “free use and enjoyment clause” does not “clearly express” 

an income tax exemption.  See Doc. No. 9-1 at 6.  “Instead, it simply protects the tribe’s 

use of native land.”  Id. & n.1.  Moreover, the United States Magistrate Judge manifestly 

did not find that the Canandaigua Treaty clearly expressed any tax exemption; instead, 

the Report and Recommendation concludes that “[f]or purposes of Rule 12(b)(6), 

plaintiffs have shown enough to let their claim under the Canandaigua Treaty survive into 

discovery.”  Doc. No. 14 at 13.   

The United States argued in its motion to dismiss that the “free use and enjoyment 

clause” does not sufficiently express the intent to exempt the Seneca Nation or plaintiffs 

from taxes.  See Doc. No. 9-1 at 7.  The Ninth Circuit requires that a treaty contain 

“express exemptive language” before a court may determine if an exemption applies to 

the particular tax at issue in a lawsuit.  Ramsey v. United States, 302 F.3d 1074 (9th Cir. 

2002).  Similarly (but not identically), the Third and Eighth Circuits hold that a treaty 
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must include language that “can be reasonably construed to confer income exemptions” 

before the canon of liberal construction is implicated.  See Lazore v. Commissioner, 11 

F.3d 1180, 1185 (3d Cir. 1993) (quoting Holt v. Commissioner, 364 F.2d 38, 40 (8th Cir. 

1966)).  The United States Magistrate Judge apparently determined that the Canandaigua 

Treaty’s assurance that the United States “will never … disturb the Seneka Nation, nor 

any of the Six Nations, or [] their Indian friends residing thereon and united with them, in 

the free use and enjoyment” of the Seneca Nation lands – at least “potentially” – 

“contains the minimum necessary language” to express an intent for a tax exemption.  

See Doc. No. 14 at 8 & 12-13.   

However, as explained in the United States’ objection to the Report and 

Recommendation of the United States Magistrate Judge, Judge Scott need not have 

determined that the Canandaigua Treaty “potentially” contains express exemptive 

language.  See Doc. No. 14 at 12-13.  That is because plaintiffs’ allegations of fact are not 

facially sufficient to state a claim for relief.  Plaintiffs seek an income tax exemption 

based solely upon Alice Perkins’s status as a member of the Seneca Nation who is a past 

holder of a temporary permit to sell gravel from common land.  Plaintiffs essentially 

argue that Alice Perkins’s temporary (and revoked) license to sell gravel should be 

treated as if it was a permanent allotment of land or similar conveyance of “restricted 

land,” such that she was “united in interest with the Seneca Nation[.]”  See Doc. No. 20 at 

10-11.  However, Alice Perkins’s interest obviously was not a permanent “right of 

possession superior to all others, except the Seneca Nation[.]”  Id. at 11.  Although 

plaintiffs urge that “no one other than Alice could have been given permission to extract 
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gravel from these lands,” id., that simply is not correct.  Alice Perkins did not even have 

permission to extract gravel from the Seneca Nation at the time she earned the income at 

issue in this lawsuit.  The Seneca Nation Tribal Council revoked Ms. Perkins’s 

application to mine gravel from common Seneca Nation land as of June 22, 2009.  See 

Doc. No. 7 at ¶¶ 20-25.  She had absolutely no interest in the Allegany Territory land in 

2010 when she sold the stockpiled gravel for the income at issue in this lawsuit.  See id. 

at 23-24; see also Doc. No. 20 at 4 (“On or about June 22, 2009, Alice stopped mining 

operations at the directive of the Seneca Nation Council, but continued to sell stockpiled 

gravel until 2010”).  The payment of royalties to the Seneca Nation Council hardly 

creates the “unity of interest” that plaintiffs claim. 

To be clear, Alice Perkins was given the limited and revocable right to enter 

common Seneca land, remove gravel, and sell that gravel to customers for her individual 

profit, in exchange for royalty payments made to the Seneca Nation.  See Doc. No. 7 at 

¶¶  21-25.  Because she mined gravel from common Seneca land, she was not “residing 

thereon.”  She stockpiled some of that gravel, sold it after her lease was revoked, and 

now claims a tax exemption for her income from those sales.  Id. at ¶¶ 24-27.  That 

simply is not the type of possessory interest in land that has been recognized as so 

connected to a tribe’s sovereignty as to constitute “selling a part of the physical land 

itself.”  Doc. No. 14 at 12 (citing Squire v. Capoeman, 351 U.S. 1, 10 (1956)); see also 

Doc. No. 15 at 4-6 (describing uniformity of cases finding that income tax exemptions 

are limited to income directly derived from a taxpayer’s use of allotted land).   
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Plaintiffs’ arguments also make obvious that their claim of income tax exemption 

is not related to the status of the gravel as “derived directly” from common Seneca land, 

such that the Nation’s “free use and enjoyment of the land” was impinged.  Plaintiffs do 

not contend that the United States sought to tax the royalties they paid the Seneca Nation 

for the use of its land.  Instead, plaintiffs claim that taxing Alice Perkins’s personal 

income will harm the Nation.  Plaintiffs urge that, 

Taxing the income derived from these restricted lands would infringe upon 
the Seneca Nation’s sovereignty and rights guaranteed and secured by 
federal treaties.  If its enrolled members are to be taxed on income derived 
from the land, then enrolled members may well abandon the Seneca Nation 
territories to pursue higher income work off its territories. 

Doc. No. 20 at 12.  Of course, this argument would apply with the same force to the 

imposition of any income tax on individuals living on Seneca Nation territories, whether 

or not the income derived from Seneca land.  Plaintiffs essentially contend that they 

should not be taxed on their income earned while they reside in the Allegany Territory, 

because the imposition of federal tax may cause them to pursue higher income 

elsewhere.1   

As plaintiffs concede, though, it is well-settled that all individuals, including 

Indians, are subject to the income tax unless an exception applies.  See id. at 8; see also 

26 U.S.C. §§ 1, 61; Capoeman, 351 U.S. at 6.  An individual is not exempt from income 

                                                 

1 It is unclear how plaintiffs’ fears might come to pass based on the facts of this case or any case 
involving income “derived directly from the land.”  The income generated from the sale of 
resources derived from the Allegany Territory would be the same whether or not the leaseholder 
lived on the Seneca Nation Allegany Territory.   
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tax “solely because of his status as an Indian.”  Capoeman, 351 U.S. at 6 n.19 (1956) 

(citing Choteau v. Burnet, 283 U.S. 691, 694 (1931)); see also Fry v. United States, 557 

F.2d 646, 649 (9th Cir. 1977).  That kind of exemption is exactly what plaintiffs seek in 

this lawsuit.   

Plaintiffs’ possessory interest in the property on the Seneca Nation’s territory is 

limited to a lease granted to Alice Perkins to extract and remove gravel from common 

land during 2008 and 2009 in exchange for royalty payments.  See Doc. No. 7 at ¶ 23-25.  

Such a permit obviously could be granted to an individual who is not a member of the 

Seneca Nation.  That person would be subjected to federal income tax on his or her 

profits from the sale of gravel.  The only difference is that “[a]s an enrolled member of 

the Seneca Nation, Plaintiff Alice Perkins had been given permission by the Nation to 

sell gravel from property on the Seneca Nation’s territory, in exchange for royalty 

payments made to the Seneca Nation.”  Doc. No. 7 at ¶ 25 (emphasis added).  It is not the 

nature of the gravel stockpiled by plaintiffs, but rather the identity of Alice Perkins, that 

is the basis of plaintiffs’ request for a tax exemption.  That is, plaintiffs seek a tax 

exemption for profits from the sale of gravel that they concede would not be tax exempt 

but for Alice Perkins’s status as a tribe member.  But tax exemptions for an individual’s 

income “derived directly” from Indian lands are intended to assure that conveyed lands 

are received unencumbered, not “to benefit him simply because he was an Indian, or to 

benefit Indians generally.”  Fry, 557 F.2d at 649 (citations omitted).   
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Conclusion 

Plaintiffs’ allegations fail to establish the type of possessory interest in land that 

would support any plausible tax exemption on income “derived directly from the land.”  

Even if the Canandaigua Treaty’s “free use and enjoyment” clause could be read to 

expressly reserve an income tax exemption to the Seneca Nation, that finding is entirely 

unnecessary where, as here, the income tax exemption is being claimed by individuals 

whose interest in the land was in the nature of a revocable lease. 

Because plaintiffs have not pleaded facts sufficient to support the income tax 

exemption they claim, the United States requests that the Court (1) sustain the United 

States’ objection to the portion of the Report and Recommendation of the United States 

Magistrate Judge addressing the Canandaigua Treaty; (2) adopt the portion of the Report 

and Recommendation regarding the 1842 Treaty; and (3) grant the United States’ Motion 

to Dismiss Plaintiffs’ Verified Amended Complaint. 

Respectfully Submitted, 
 
DAVID A. HUBBERT 
Acting Assistant Attorney General 
Tax Division, U.S. Department of Justice 
 
s/ Jordan A. Konig    
JORDAN A. KONIG 
Attorney for the United States 
Trial Attorney, Tax Division 
U.S. Department of Justice 
Post Office Box 55, Ben Franklin Station 
Washington, D.C. 20044 
Phone: (202) 305-7917/Fax: (202) 514-5238 
Email: Jordan.A.Konig@usdoj.gov 
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CERTIFICATE OF SERVICE 

I certify that service of the foregoing Reply Brief in Support of the United States’ 

Objection to the Report and Recommendation of the United States Magistrate Judge, has 

this 17th day of March, 2017, been made via electronic notification through the Court’s 

CM/ECF electronic filing system, to all parties who have entered an appearance in this 

action and are participating in the Court’s CM/ECF electronic filing system. 

 
s/ Jordan A. Konig     
JORDAN A. KONIG 
Trial Attorney, Tax Division  
U.S. Department of Justice 
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