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PRELIMINARY STATEMENT 

On September 14, 2016, Defendant United States of America (the 

“Government”) moved to dismiss the amended complaint filed by Plaintiffs (the 

“Perkins”) to obtain a refund of income tax, interest, and penalties unlawfully and 

erroneously collected from income earned by Plaintiff Alice Perkins (“Alice” or “Alice 

Perkins”) from the sale of gravel extracted from the Seneca Nation of Indians 

Allegany Territory.  (Dkt. Nos. 7 and 9).  On January 27, 2017, Magistrate Judge 

Hugh B. Scott (“Scott”) issued his report and recommendations.  (Dkt. No. 14).  In 

his report and recommendations, Scott concluded the Perkins “plausibly have stated 

a cognizable claim for refund” based on the “free use and enjoyment” provision 

contained in the Canandaigua Treaty of 1794 (“the Canandaigua Treaty”), 

November 11, 1794, 7 Stat. 44, 45, art. III. (Id. at 13).  On February 10, 2017, the 

Government filed its objections “to all portions of the Report and Recommendation 

related to the conclusion that plaintiffs sufficiently state a claim under the 

Canandaigua Treaty” and to the “recommendation that the Court partially deny the 

United States’ motion to dismiss.”  (Dkt. No. 15 at 1).   Pursuant to this Court’s text 

order entered on February 10, 2017 (Dkt. No. 18), the Perkins submit this response 

to the Government’s objections. 
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FIRST POINT 
 

SPECIFIC LANGUAGE WITHIN THE CANANDAIGUA  
TREATY SUPPORTS THE PERKINS’ EXEMPTION CLAIM 

  
In 1794, the Government entered into the Canandaigua Treaty, its third 

treaty with the Seneca Nation, to reaffirm “all the land within” the treaty-defined 

territory: 

to be the property of the Seneca Nation; and the United States will 
never claim the same, nor disturb the Seneca Nation, nor any of 
the Six Nations, or of their Indian friends residing thereon, 
and united with them, in the free use and enjoyment thereof; 
but it shall remain theirs, until they choose to sell the same, to the 
people of the United States, who have the right to purchase.  
(Emphasis added). 
 

Canandaigua Treaty, 7 Stat. 44, 45, art. III.   The Government argues the “free use 

and enjoyment” clause of the Canandaigua Treaty “expressly recognizes an income 

tax exemption enjoyed [only] by the Seneca Nation”  (Dkt. No. 15 at 2).   

It then argues “plaintiffs have failed to plead facts sufficient to establish they 

personally were entitled to assert any such exemption.”  (Id., emphasis in original).  

According to the Government, “[t]he land – and any alleged tax exemption 

recognized for that land – belongs to the [Seneca] Nation and not plaintiffs.” (Id. at 

4).  In the Government’s view, the Perkins cannot benefit from tax exemption for 

income directly derived from “common reservation land that was not allotted to 

them personally.”  (Id.).  The Government’s arguments are not based on the plain 

language of the treaty. 
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In the treaty, the Government made promises to not only the Seneca Nation, 

but also “their Indian friends residing” on these treaty-defined lands “and united 

with them, in the free use and enjoyment” of such lands.   In its objections, the 

Government would acknowledge an exemption for the Seneca Nation, but not for its 

Indian friends residing and united with the Seneca Nation “in the free use and 

enjoyment” of such lands.   The phrase “Indian friends residing thereon and united 

with them” would include the Perkins. 

Alice Perkins is an enrolled member of the Seneca Nation, who resides with 

her husband on the Seneca Nation Allegany Territory.  (Doc. 7 ¶1).   The Perkins 

are united with the Seneca Nation because they adhere and follow the customs, 

laws and traditions of the Seneca Nation. 

Under Seneca law, an enrolled Seneca possessing a deed or a lease has a 

beneficial, possessory interest in the land’s surface (described as being “plow deep”).   

The Seneca Nation, however, retains all subterranean land rights.  Moreover, no 

Seneca may extract minerals or gravel from the lands within the Seneca Nation 

territories without seeking permission from the Seneca Nation Tribal Council.  (Id. 

¶20).   

In 2008 and 2009, Alice had the Seneca Nation’s permission to extract gravel 

on certain lands located on the Allegany Territory for which she holds a deed for a 

portion and a lease for the remainder.  (Id. ¶22).  On or about June 22, 2009, Alice 

stopped mining operations at the directive of the Seneca Nation Tribal Council, but 

continued to sell stockpiled gravel until 2010.  (Id. ¶24).   The income earned by 
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Alice from gravel sales (minus the royalties paid to the Seneca Nation) are the 

proceeds that the Perkins claim are exempt from federal income tax, as being 

derived directly from restricted lands protected by federal treaties.  (Id. ¶24).  

The Government would exempt the Seneca Nation from paying federal 

income tax on the royalties because of its treaty promise not to disturb the “free use 

and enjoyment” of its tribal land.   But the Government also promised by treaty not 

to disturb Alice’s free use and enjoyment of lands for which she holds a deed or 

lease.   Nothing in the plain language of the treaty suggests Alice should be treated 

differently from the Seneca Nation with whom she is united. 

 

SECOND POINT 

THE PERKINS DO NOT CLAIM ANY TAX  
EXEMPTION PURSUANT TO THE GENERAL  
ALLOTMENT ACT OR ANY OTHER STATUTE 

 
The Internal Revenue Service (the “IRS”) recognizes “[t]wo basic categories of 

income are not subject to Federal income tax, to wit, [1] where a treaty, agreement 

or act of Congress expressly provides that income is not subject to tax, and [2] where 

income is derived directly from restricted allotted land held under circumstances 

discussed” in Squire v. Capoeman, 351 U.S. 1 (1956).  Rev. Rul. 67-284, 1967 C.B. 

55, 1967 WL 14945 at 1.  The Perkins refund claim falls within the first category 

(i.e. an exemption based on a treaty).   

For the second category, the IRS has set forth a “five-factor test” to determine 

whether a Native American is entitled to a tax exemption based on the U.S. 
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Supreme Court’s holding in Squire relating to the General Allotment Act.  In the 

report and recommendation, Scott found this five-factor exemption test was 

established by the IRS “for Indian lands managed under an unrelated statute, the 

General Allotment Act (citation omitted).” (Dkt. No. 14 at 5).  While the 

Government concedes the General Allotment Act “does not apply to the Seneca 

Nation,” it continues to argue “the five-factor test . . . is instructive in determining 

whether plaintiffs are entitled to assert any Seneca tax exemption as their own.” 

(Dkt. No. 15 at 2-3).   

The Perkins have never claimed a tax exemption based on the General 

Allotment Act.   To the extent the Perkins have cited to the U.S. Supreme Court’s 

holding in Squire, they have done so only to “illustrate the liberal rules of 

construction favoring Indians in federal income tax cases.” (Dkt. No. 12 at 12). 

The Government, on the other hand, would have this Court dismiss the 

Perkins tax exemption because Congress has not allotted land on the Seneca Nation 

territories to Alice Perkins.   The Government’s entire argument raises and falls on 

this fact alone. 

In Squire, the United States Supreme Court examined the language of the 

General Allotment Act of 1887 to determine whether Congress intended to tax 

income earned in 1943 from the sale of timber harvested from restricted land, 

allotted to Indians, but held in trust by the Government.  315 U.S. at 6-7.  In 1887, 

Congress enacted the General Allotment Act to allow “any Indian not residing upon 

a reservation or for whose tribes no reservation has been provided” to secure an 
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allotment of public land from the Government.   General Allotment Act of 1887, ch. 

119, 24 Stat. 389 § 4 (1887) (codified as amended at 25 U.S.C. §334 (2016)).  The Act 

further provided title in trust to such allotment would be held by the Government 

for 25 years, or longer if the President deems an extension desirable.  24 Stat. 389 § 

5 (1887); Felix S. Cohen, Handbook of Federal Indian Law 78 (1942 ed.).  During 

this trust period, encumbrances or conveyances were deemed void.  Id.   

Pursuant to an amendment to the Act, the Secretary of the Interior had the 

authority to transfer these allotted lands in fee “free of all charge or incumbrance 

whatsoever” if the Indian allottees could show they were “competent and capable of 

managing” their affairs. Squire, 315 U.S. at 6-7.   The Court acknowledged these 

statutory provisions “were not couched in terms of nontaxability,” but found “the 

general words ‘charge or incumbrance’ might well be sufficient to include taxation.”  

Id.     

In Squire, the Government argued, as it does in this case as to the 1842 

Treaty, such words could have only conveyed a congressional intent to preclude 

State and local property taxation, particularly when this piece of federal legislation 

was enacted prior to the adoption of any federal tax on personal income.  Id. at 7.  

The Supreme Court found otherwise and specifically held the enactment of a federal 

income tax statute after the enactment of this remedial legislation was “irrelevant.”  

Id.   

The Court further noted that once these lands were transferred in fee the 

statute directed “all restrictions as to sale, incumbrance, or taxation of said land 
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shall be removed and said land shall not be liable to the satisfaction of any debt 

contracted prior to the issuing of such [fee] patent . . . ”  Id. at 7.   The Court found 

this statutory language “evinces a congressional intent to subject an Indian 

allotment to all taxes only after a patent in fee is issued to the allottee.”  Id. at 8 

(emphasis added).  The Supreme Court, therefore, held income from the sale of 

timber from restricted lands was exempt from federal income tax because to impose 

such a tax under such a circumstance would be “at the least, a sorry breach of faith 

with these Indians.”  Id. at 10 (internal quotation removed).   

The Seneca Nation, its enrolled members and its territories are not subject to 

any provisions of the General Allotment Act.  See General Allotment Act of 1887, ch. 

119, 24 Stat. 391 § 8 (1887) (codified as amended at 25 U.S.C. § 339 (2016)). 

Nevertheless, the Government continues to insist the five-point test is applicable 

and fatal to the Perkins’ refund claim. (Dkt. No. 15 at 2-3).  In the Government’s 

view, the Perkins may only assert an “income derived from the land” exemption if 

there is an applicable statute or treaty “containing an exception provision similar to 

the General Allotment Act.”  (Dkt. No 9-1. at 10).  Contrary to its objections, the 

Government, not the Perkins, appears to be collapsing these two basic categories of 

tax exempt income into one.  (Dkt. 15 at 3).  The Government’s argument, however, 

is without merit. 

The General Allotment Act has no application to the exemption sought in this 

case.  However, it is not the only legal source or authority for seeking a federal 

income exemption for income derived from tribal land.  Federal treaties with the 
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Seneca Nation have given the Seneca Nation and its enrolled members broader 

protection than those Indians whose tribes surrender their lands and sovereignty 

and who were later given Government allotments.  Congress, therefore, specifically 

excluded the Seneca Nation, its people and lands from the provision of the General 

Allotment Act.  For this reason, the Government’s reliance on Tax Court decisions1 

and federal court cases2 involving the General Allotment Act or other similarly 

enacted federal statutes are misplaced since such federal statutes were not intended 

by Congress to abrogate treaty-rights of the Seneca Nation and its people.  The 

Court must consider whether any of the treaties at issue in this case contain a 

textual basis for an exemption from federal income tax.  

 
 THIRD POINT 

 
ALICE PERKINS HAS PERSONALLY BEEN GIVEN  

RIGHTS TO LANDS ON THE ALLEGANY TERRITORY,  
ENTITLING HER TO CLAIM AN EXEMPTION FOR INCOME 

EARNED DIRECTLY FROM HER USE OF SUCH LANDS 
 

The Perkins do not claim all income earned on the Seneca Nation territories 

should be exempt from federal income tax.  They only claim income derived from 

                                                           
1 The Government cites the following Tax Court cases:  Kieffer v. Commissioner,  T. C. Memo 1998-
202 (involving an enrolled member of the Spokane Indian Tribe who cited no statute or treaty to 
support an exemption claim from income earned from harvesting timber pursuant to a tribal permit), 
aff’d  194 F.3d 1317 (9th Cir. 1999); Tonasket v. Commissioner, T.C. Memo 1985-365 (a Colville 
Indian who owned and operated a smoke shop on allotted land could not claim income earned from 
the smoke shop was exempt from federal income).  (Dkt. No. 15 at 4-5). 
 
2 The Government cites the following federal cases involving the General Allotment Act or other 
similar acts of Congress:  Fry v. United States, 557 F.2d 646 (9th Cir. 646)(a Native American 
taxpayer who worked for a logging subcontractor could not claim a income earned as salary was 
exemption from federal income tax); United States v. Anderson, 625 F.2d 910, 914 (9th Cir. 
1980)(holding General Allotment Act provides no tax exemption for income a noncompetent Indian 
derives from other Indians' or his tribe's trust land.) 
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restricted land to which an enrolled Seneca has a right of possession superior to all 

others, except the Seneca Nation, be exempt from federal income tax.   By excluding 

members of the Seneca Nation from the provisions of the General Allotment Act, 

Congress intended the broader protection given by federal treaties with the Seneca 

Nation not be abrogated by an act giving lesser protection to Indians whose tribal 

nations surrendered both their lands and their sovereignty.  The liberal rules of 

construction given to the General Allotment Act should be equally applicable to the 

federal treaties protecting the Seneca Nation, its people and its sovereign lands.   

The Perkins have set forth sufficient facts in its amended complaint to support a 

refund claim for income tax, interest, and penalties wrongfully collected by the 

Government in violation of these federal treaties. 

The Perkins concede no enrolled Seneca holds a fee simple title to lands 

within the Seneca Nation territories.  If anyone did hold a fee simple title to any 

such lands, then such lands would no longer be “restricted land” or under the 

jurisdiction of the Seneca Nation as part of its aboriginal territory.  Consequently, if 

the Perkins had a fee simple title to such lands, Alice would have no grounds to 

seek a tax exemption for income derived from unrestricted land, no longer protected 

by federal treaties. 

But contrary to the Government’s objections, Alice Perkins had been allotted 

land on the Seneca Nation territory.  Although these lands were not allotted by the 

Government, these lands were allotted by the customs, laws and traditions of the 

Seneca Nation.  As Scott stated in his report and recommendation, Alice “obtained 
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permission from the Seneca Nation to mine gravel from deeded and leased land in 

2008 and 2009.” (Dkt. No. 14 at 1).  In its objections, the Government claims 

“Plaintiffs had only a temporary permit to sell gravel – not an ownership interest in 

the land itself.” (Dkt. No. 15 at 3).  The Government fails to recognize Alice had a 

right of possession superior to all others, except the Seneca Nation, and no one 

other than Alice could have been given permission to extract gravel from these 

lands. 

By residing on the territory and holding a superior right of possession to all 

others, except the Seneca Nation, Alice Perkins was united in interest with the 

Seneca Nation in the free use and enjoyment of these lands and entitled to the same 

tax exemption as the Seneca Nation for income earned from such lands.  

 At the time these promises were made, neither the United States nor the 

Senecas would have contemplated the Government’s ability to tax these tribal lands 

or income derived from such lands for four reasons.   First, the United States did 

not set aside or reserve land from its own public domain, but allowed the Senecas to 

remain in “ancient possession and occupancy” of their aboriginal territory existing 

prior to the existence of the United States.  The New York Indians, 72 U.S. 761, 770 

(1866).   As the Supreme Court held in The New York Indians case, the Senecas’ 

right of occupancy created “an indefeasible title” to these tribal lands “that may 

extend from generation to generation and will cease only by the dissolution of the 

tribe, or their consent to sell to the party possessed of the right of pre-emption.”  Id. 

at 771.   
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Second, the Seneca Nation territories were considered to be outside the 

political boundaries of the United States, as evidenced by Government map makers 

at the time.  Although these territories are viewed today as being within the 

boundaries of the United States, rights under these treaties are examined from the 

time such treaties were negotiated, executed and ratified.   

  Third, the United States won its independence to overcome the tyranny of 

being British subjects who were taxed without any representative within the 

British Parliament.  Based on these historic facts, neither the United States nor the 

Senecas would have contemplated the imposition of taxes on tribal land outside the 

political boundaries of the United States or on individuals who were not citizens. 

Finally, the United States has always recognized the Seneca Nation’s right to 

self-government and its rights to make and enforce its own laws on its aboriginal 

territories.   Through federal treaties and statutes, Congress intended to secure and 

guarantee to the Seneca Nation and its people the right of possession and 

enjoyment of their lands, now and in the future, by making these tribal lands 

inalienable.  Taxing the income derived from these restricted lands would infringe 

upon the Seneca Nation’s sovereignty and rights guaranteed and secured by federal 

treaties.  If its enrolled members are to be taxed on income derived from the land, 

then enrolled members may well abandon the Seneca Nation territories to pursue 

higher income work off its territories.  Enrolled Senecas would be removing their 

families not only their aboriginal lands of their ancestors, but also the community 

from which their history, customs, laws and traditions are preserved and handed to 
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the next generations.  By taxing income of “Indian friends” residing and united with 

the Seneca Nation, the United States would be infringing upon the Seneca Nation’s 

sovereignty.  The cardinal rule of resolving any ambiguities in a federal treaty or 

statute in favor of the Indians, therefore, should guide the Court in rejecting the 

Government’s narrow interpretation of these federal treaties.   

 

CONCLUSION 

For the reasons set forth above, the Court should find the Perkins have set 

forth sufficient facts within its amended verified complaint and deny the 

Government’s motion to dismiss.  

Dated:    Orchard Park, New York 
  March 3, 2017 
 
   MARGARET A. MURPHY, P.C. 
 
  
   By _____________________________ 
   Margaret A. Murphy, of counsel 
   Attorneys for Plaintiffs 
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      Telephone No.:  (716) 662-4186 
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