
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
HEATHER MCMILLAN NAKAI,   )  
       )   

Plaintiff,   ) 
       ) 
   v.    ) Case No. 16-cv-1500 (TSC)  
       )    
SALLY JEWELL, in her official capacity as  )   
Secretary of the UNITED STATES    ) 
DEPARTMENT OF THE INTERIOR, et al., ) 
       ) 
   Defendants.   ) 
__________________________________________) 
 

 
DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO DISMISS 

 
Defendants, by and through undersigned counsel, reply as follows in support of their 

motion to dismiss on mootness grounds. 

Plaintiff misapprehends the agency decision that is on appeal to this Court: She was 

deemed to be ineligible for Indian preference based on the Department’s interpretation (at that 

time) of An Act relating to the Lumbee Indians of North Carolina, 70 Stat. 254 (1956) (“Lumbee 

Act”).  At the time Plaintiff’s claim was before the Interior Board of Indian Appeals (“IBIA”), the 

Department had interpreted the Lumbee Act as rendering the Indian preference provision of the 

Indian Reorganization Act, 25 U.S.C. § 5116, not applicable to Lumbee Indians regardless of 

whether a claimant could otherwise meet the requirements for Indian preference.  Consistent with 

that interpretation, the IBIA denied Plaintiff’s application for Indian preference solely on legal 

grounds and did not reach the merits of her factual contention that she had one-half or more “Indian 

blood collectively derived from tribes indigenous to the United States,” infra note 3, as would 

otherwise be necessary to qualify her for Indian preference. That factual question, therefore, has 
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not been finally adjudicated by the agency and thus, at the present time, is not ripe for judicial 

review. 

The recently issued opinion M-37040 (“M-Opinion”), Mot. Dismiss Exh. 1 (Dkt. No. 13-

2), and the subsequent memorandum from the Deputy Assistant Secretary remanding the matter 

to the Regional Director (“Remand Memo”), Mot. Dismiss Exh. 2 (Dkt. No. 13-3), have rescinded 

and superseded the Department’s prior interpretation of the Lumbee Act, and thus have completely 

remedied this matter based on its current procedural posture.  Indeed, in light of the purely legal 

nature of the IBIA’s determination that currently is on review to this Court, even had the 

Department not changed its interpretation of the Lumbee Act, the only remedy to which Plaintiff 

would have been entitled had she succeeded on that legal issue would have been a remand to 

Defendants for consideration of the evidence that the IBIA failed to consider because of the then-

existing (but no longer existing) threshold legal impediment to Plaintiff’s claim.  Accordingly, 

the case before this Court is moot. 

ARGUMENT 

The Constitution limits federal jurisdiction to “Cases” and “Controversies.”  In practice, 

this means that “a plaintiff must demonstrate that [s]he possesses a legally cognizable interest, or 

a personal stake, in the outcome of the action.”  Genesis HealthCare Corp. v. Symczyk, ___ U.S. 

___, 133 S. Ct. 1523, 1528 (2013) (quotation and citation omitted).  “A corollary to this case-or 

controversy requirement is that an actual controversy must be extant at all stages of review, not 

merely at the time the complaint is filed.”  Id. (quotation and citation omitted).  “If an intervening 

circumstance deprives the plaintiff of a personal stake in the outcome of the lawsuit, at any point 
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during litigation, the action can no longer proceed and must be dismissed as moot.”  Id. (quotation 

and citation omitted). 

Plaintiff correctly notes the general rule that voluntary cessation of challenged activity may 

be insufficient to render a case moot.  See Pl.’s Opp. to Mot. Dismiss (Dkt. No. 16), at 2-3; see 

also Nat’l Black Police Ass’n v. District of Columbia, 108 F.3d 346, 349 (D.C. Cir. 1997).  

However, voluntary cessation will moot a case under two conditions: “(1) ‘there is no reasonable 

expectation that the alleged violation will recur,’ and (2) ‘interim relief or events have completely 

or irrevocably eradicated the effects of the alleged violation.’”  Id. (quoting County of Los Angeles 

v. Davis, 440 U.S. 625, 631 (1979)).  Here, both conditions are met. 

I. The Challenged Activity 

In order to determine whether challenged activity will recur, and whether the effects of that 

challenged activity have been completely or irrevocably eradicated, the Court first must determine 

what that challenged activity is.  In this case, it is the legal determination by the IBIA, based on 

its interpretation of the Lumbee Act, that Plaintiff was ineligible for Indian preference.  Compl., 

Ex. 8.  That is the final agency decision that is the subject of this APA challenge.  See 43 C.F.R. 

4.1(b)(1) (the Board of Indian Appeals . . . “decides finally for the Department appeals to the head 

of the Department . . . .”); Compl. ¶ 21. 

Throughout the entirety of the administrative consideration of this matter, Defendants 

maintained that they could not legally extend Indian preference to Plaintiff because she is a 

Lumbee Indian.1  The initial denial, from the Tribal Government Specialist, states: “The Lumbee 

                                                 
1  The Lumbee Act states: “[T]he Indians now residing in Robeson and adjoining counties 
of North Carolina, . . . claiming joint descent from remnants of early American colonists and 
certain tribes of Indians originally inhabiting the coastal regions of North Carolina, shall . . . be 
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Act precludes the Bureau from extending any benefits to the Indians or Robeson and adjoining 

counties.  . . .  Consequently, the Indian Preference provision of the Indian Reorganization Act, 

25 U.S.C. § [5116],2 is not applicable to Lumbee Indians.”  Compl. Exh. 3 (Dkt. No. 1 at 19).  

The Regional Director used the same language in affirming the Tribal Government Specialist’s 

determination, adding that the regulation extending Indian preference to persons “of one-half or 

more Indian blood,” 25 C.F.R. § 5.1(c), “is not available to persons who base their Indian blood 

quantum on descent from Lumbee Indians.”  Compl. Exh. 5 (Dkt. No. 1 at 28).   

Finally, in affirming the Regional Director’s determination, the IBIA expressly disclaimed 

any consideration of whether, in the absence of the Lumbee Act, Plaintiff would qualify for Indian 

preference,3 and considered only the question of whether the Lumbee Act rendered Plaintiff 

ineligible for Indian preference: 

                                                 
known and designated as Lumbee Indians of North Carolina.”  70 Stat. at 255. 
 
 Plaintiff acknowledges that she is a Lumbee Indian.  See Compl. Exh. 2 (Dkt. No. 1 at 
15) (tracing her Indian ancestry to “the predecessors of the Lumbee Tribe who were historically 
identified . . . as the Cheraw, Croatan, the Indians of Robeson County and the misnomer of the 
Cherokee Indians of Robeson County.”).  The IBIA, citing the Lumbee Act’s legislative history, 
noted that all of these groups fall within the definition of “Lumbee Indians.”  60 IBIA 64, 65-66, 
71 n.8, Compl. Exh. 8 (Dkt. No. 1 at 46-47, 52 n.8). 
 
2  The Tribal Government Specialist cited 25 U.S.C. § 472, which has since been recodified 
at 25 U.S.C. § 5116. 
 
3  The IBIA accepted, “for purposes of our decision, that Appellant meets the requirements 
of 25 C.F.R. § 5.1(c) by having one-half or more Indian blood collectively derived from tribes 
indigenous to the United States.”  60 IBIA at 65 (emphasis added), Compl. Exh. 8 at ECF Page 
46; see also id. at 69 n.7, Compl. Exh. 8 at ECF Page 50 n.7.  That was not an acknowledgment 
that Plaintiff met the regulatory requirements, but was an assumption made for the sake of 
argument before addressing the purely legal question of whether – even based on that assumption 
– the Lumbee Act rendered Plaintiff ineligible for Indian Preference.  In fact, the IBIA 
questioned whether the evidence Plaintiff submitted would suffice to prove her asserted blood 
quantum.  60 IBIA at 69 n.7, Compl. Exh. 8  at ECF Page 50 n.7.   
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 “Appellant is a Lumbee Indian, and the Regional Director concluded that the 

Lumbee Act precludes Appellant from claiming Indian ancestry from tribes whose 

descendants are Lumbee Indians . . . .”  60 IBIA 64, Compl. Exh. 8 at ECF Page 

45. 

 “When Congress precluded the applicability to Lumbee Indians of Federal statutes 

affecting Indians because of their status as Indians, it prevented Applicant from 

obtaining rights that she might otherwise have obtained as an ‘Indian’ under Federal 

law, including ‘Indian’ status for purposes of Indian preference.”  Id. at 65, Compl. 

Exh. 8 at ECF Page 46. 

 “The prohibition in the Lumbee Act . . . serves as a threshold barrier to obtain IRA 

benefits, regardless of whether, in the absence of the Act, she would qualify under 

25 C.F.R. § 5.1(c) base on Indian blood quantum.  Thus, she is ineligible for Indian 

preference under the IRA, regardless of whether her blood quantum exceeds one-

half Indian blood of the predecessor tribes of the Lumbee Indians.”  Id. at 71 

(footnote omitted), Compl. Exh. 8 at ECF Page 52. 

The limited nature of the IBIA decision – addressing only the purely legal question of whether the 

Lumbee Act rendered Plaintiff ineligible for Indian preference – frames the scope of this lawsuit, 

which is limited to challenging that decision as arbitrary and capricious under the APA.4 

                                                 
4  Because the issue before the Court was limited to the IBIA decision, which itself was 
based on a purely legal determination, the administrative record was properly limited as 
designated by the agency.   Plaintiff’s motion to supplement the administrative record is based 
on the same erroneous understanding of the scope of the IBIA decision that is at issue.  
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Plaintiff misapprehends the challenged activity as the denial of her application generally; 

she asserts that “the Lumbee Act interpretation served merely as a secondary justification for the 

challenged decision,” and that “Defendants determined the IRA did not apply to [Plaintiff] because 

she was enrolled in the Lumbee Tribe and because they alleged they did not have available records 

to verify her degree of Indian blood.”  Pl.’s Opp. at 3-4.  This misunderstands the record.  Both 

the Regional Director and the IBIA expressly stated that Plaintiff was ineligible for Indian 

preference because of her status as a Lumbee Indian, regardless of her status as a member of the 

“Lumbee Tribe.”5  The Regional Director, upon determining that the Lumbee Act precluded 

application of Indian preference to Lumbee Indians, wrote: “Accordingly, it is my decision that 

you are not entitled to verification of Indian preference by virtue of your membership in the 

Lumbee Tribe or your descent from Lumbee Indians.”  Compl. Exh. 5 at ECF Page 29 (emphasis 

added).  Similarly, the IBIA distinguished between Plaintiff’s membership in the “Lumbee Tribe” 

and her status as a Lumbee Indian,6 and concluded that, as a Lumbee Indian, “she is ineligible for 

Indian preference under the IRA, regardless of whether her blood quantum exceeds one-half Indian 

blood of the predecessors tribes of the Lumbee Indians.”  60 IBIA at 71, Compl. Exh. 8 at ECF 

Page 52.  In fact, Plaintiff expressly acknowledges in her Complaint that Defendants did not 

                                                 
5  The “Lumbee Tribe” is not a Federally recognized tribe.  See Indian Entities Recognized 
and Eligible to Receive Services From the United States Bureau of Indian Affairs, 82 Fed. Reg. 
4915 (Jan. 17, 2017) (no “Lumbee Tribe” listed).  It is, however, recognized by the State of 
North Carolina as an Indian “Tribe or Organization.”  See Compl. Exh. 2 at ECF Page 15). 
 
6  60 IBIA at 65, Compl. Exh. 8 at ECF Page 46) (“The fact that [Plaintiff] does not rely on 
her membership in the Lumbee Tribe does not mean that her status as a Lumbee Indian, which is 
derived from her ancestry, is irrelevant.”). 
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consider any evidence in making their determination, but instead “relied on interpretations of the 

Lumbee Act” that precluded their extending Indian preference to Plaintiff.  Compl. ¶ 30. 

Thus, the challenged activity subject to review in this case is the legal determination that 

the Lumbee Act precludes Plaintiff from eligibility for Indian preference.  That determination was 

rendered moot by the M-Opinion and the Remand Memo.  Schmidt v. United States, 749 F.3d 

1064, 1068 (D.C. Cir. 2014) (case moot when alleged procedural flaw in prior decision was 

rectified on remand). 

II. Mootness 

In order for a defendant’s voluntary cessation of challenged activity to moot a case, the 

defendant must demonstrate both that the challenged activity cannot reasonably be expected to 

recur, and that the intervening event completely or irrevocably eradicated the effects of the 

challenged activity.  Here, the M-Opinion and the Remand Memo accomplish both. 

First, the M-Opinion and the Remand Memo “completely and irrevocably eradicated the 

effects” of Defendants’ previous determination that the Lumbee Act rendered Plaintiff ineligible 

for Indian preference.  The M-Opinion, itself, does not address Indian preference; it does, 

however, reinterpret the Lumbee Act and rejects the conclusions of the IBIA.  See M-Opinion at 

18-19, Mot. Dismiss Exh. 2  (Dkt. No. 13-2) at ECF Page 18-19.  The Remand Memo concludes 

that, as a result of the M-Opinion, “an applicant’s status as a Lumbee Indian . . . does not affect 

his or her eligibility for Indian preference” and, accordingly, expressly directs the Regional 

Director to reconsider Plaintiff’s application for Indian preference “notwithstanding her status as 

a Lumbee Indian and her descent (in whole or in part) from the Indians who were designated as 
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‘Lumbee Indians’ by the Lumbee Act.”  Remand Memo at 2, Mot. Dismiss Exh. 2 (Dkt. No. 13-

3) at 2. 

Thus, the legal hurdle to Plaintiff’s application is removed.  Defendants’ voluntary 

reversal of the legal theory upon which Plaintiff’s application was denied completely and 

irrevocably eradicates the effects of the challenged action.  See ConverDyn v. Moniz, 185 F. Supp. 

3d 148, 160 (D.D.C. 2016) (agency action that expressly supersedes challenged action moots claim 

arising from challenged action); cf. Nat’l Black Police Ass’n, 108 F.3d at 350 (“passage of the new 

legislation has completely and irrevocably eradicated the effects of the alleged violation”); Van 

Valin v. Gutierrez, 587 F. Supp. 2d 118, 120-21 (D.D.C. 2008) (rescinding challenged regulation 

“ ‘completely and irrevocably eradicated’ the effects of the alleged violations”). 

Plaintiff argues that the M-Opinion does not address the issue of Indian preference.  Pl.’s 

Opp. at 3-4.  Plaintiff, however, ignores the Remand Memo, which concludes that the M-

Opinion’s legal reasoning is controlling in the matter, and remands Plaintiff’s application for 

reconsideration irrespective of her status as a Lumbee Indian.  Plaintiff further objects that 

“Defendants’ clearly state that the reconsideration will create an entirely new administrative record 

demonstrat[es] that this reconsideration is not a continuation of the challenged action.”  Pl.’s Opp. 

at 4.  While that observation is correct, it does not cut against mootness.  The challenged decision 

of the IBIA, which created a record of decision based purely on a legal conclusion (without 

consideration of the underlying evidence), is completely and irrevocably eradicated, freeing 

Defendants to consider Plaintiff’s application on its merits.  It is entirely appropriate that such 

reconsideration would generate a new administrative record.  See Van Valin, 587 F. Supp. 2d at 

121 (where challenged regulation was rescinded, “any new regulation would be based on a new 
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administrative record, and the administrative record currently before the Court would be inapposite 

in any challenge to a new rule promulgated by new rulemaking”). 

Second, in light of the M-Opinion and the Remand Memo, there is no reasonable 

expectation that the challenged action will be repeated, i.e., that Defendants will continue to assert 

that the Lumbee Act precludes Plaintiff from receiving Indian preference.  Defendants were 

expressly directed not to consider Plaintiff’s status as a Lumbee Indian in their reconsideration of 

her application upon remand.  Remand Memo at 2. 

Plaintiff asserts, without support, that Defendants “are likely to repeat the challenged 

conduct.”  Pl.’s Opp. at 5-6.7  However, “where, as here, ‘the defendant is a government actor—

and not a private litigant—there is less concern about the recurrence of objectionable behavior.”  

ConverDyn, 185 F. Supp. 3d at 161 (quoting Citizens for Responsibility & Ethics in Wash. v. SEC, 

858 F. Supp. 2d 51, 61 (D.D.C. 2012)); Citizens, 858 F. Supp. 2d at 61-62 (collecting cases).  In 

                                                 
7  Plaintiff asserts that Defendants “misrepresent[ed]” her application by “stat[ing] in their 
motion to dismiss that ‘Plaintiff alleged that she is a Lumbee Indian’ as the basis for her 
eligibility,” even though Plaintiff was “not seeking preference based on her enrollment in the 
Lumbee Tribe.”  Pl.’s Opp. at 5-6.   
 
 Again, this mischaracterizes both Defendants’ Motion and the underlying record.  First, 
Plaintiff’s selective quotation takes Defendants’ statement out of context.  Defendants did not 
state that “Plaintiff alleged that she is a Lumbee Indian”; rather, they wrote that “Defendants 
denied Plaintiff’s request on purely legal grounds, based on the Defendants’ belief that, because 
Plaintiff alleged that she is a Lumbee Indian, her request was barred by the Lumbee Act.”  
Defs.’ Mot. Dismiss (Dkt. No. 13) at 3 (emphasis added). 
 
 Second, although Plaintiff did not expressly identify herself as a “Lumbee Indian,” she 
did identify herself as descended from the Indians of Robeson and adjoining counties in North 
Carolina, thus bringing herself within the legal definition of “Lumbee Indian.”  See supra note 
1.  In addition, both the Regional Director and the IBIA concluded that, regardless of her 
membership in the “Lumbee Tribe,” Plaintiff’s status as a Lumbee Indian made her ineligible for 
Indian preference.  See supra note 3 and accompanying text. 
 

Case 1:16-cv-01500-TSC   Document 19   Filed 02/15/17   Page 9 of 15



10 
 

light of Defendants’ express repudiation of the legal theory upon which the denial of Plaintiff’s 

application was based, and the express direction to disregard Plaintiff’s status as a Lumbee Indian 

on remand, Plaintiff must make some affirmative showing that Defendants are likely to repeat the 

challenged action.  Citizens, 858 F. Supp. 2d at 62-63 (agency letter abandoning challenged policy 

sufficient to moots claims challenging that policy); ConverDyn, 185 F. Supp. 3d at 161 (where 

agency expressly supersedes challenged action, “defendants have carried their heavy burden of 

persuading the Court that the [challenged action] cannot reasonably be expected to be reissued” 

(alternations, quotations, and citations omitted); cf. Nat’l Black Police Ass’n, 108 F.3d at 349 

(where challenged law has been repealed, “there must be evidence indicating that the challenged 

law likely will be reenacted,” and collecting cases).8   Plaintiff’s unsupported speculation is 

insufficient for the Court to conclude that Defendants will repeat the challenged action.  Citizens, 

858 F. Supp. 2d at 62; Initiative & Referendum Inst. V. U.S. Postal Serv., 741 F. Supp. 2d 27, 34-

35. 

The M-Opinion and the Remand Letter completely and irrevocably remedy the effects of 

the challenged action, i.e., the legal determination that Plaintiff is ineligible for Indian preference, 

and leave no reasonable expectation that the challenged action will be repeated.  Consequently, 

the M-Opinion and Remand Letter render Plaintiff’s claims moot. 

  

                                                 
8  The Supreme Court, for example, has found such evidence where a government actor 
expressly states an intention to return to a challenged policy.  See City of Mesquite v. Aladdin’s 
Castle, 455 U.S. 283, 289 and n.11 (noting city’s announced intention to reenact challenged 
ordinance if the district court’s judgment was vacated). 
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III. Relief 

Because Plaintiff’s application for Indian preference was denied solely on legal grounds, 

without consideration of the factual merits, the only relief available to Plaintiff in this Court would 

have been remand to Defendants for reconsideration of the matter on the merits.  Mot. Dismiss at 

4.  That has been effected by the Remand Memo. 

Plaintiff argues that “the Court could award [her] relief in equity,” such as “costs, fees, and 

expenses she has paid out of pocket.”  Plaintiff, however, offers no support for this assertion.  

Presumably, Plaintiff would seek an award of “fees and other expenses” pursuant to the Equal 

Access to Justice Act (“EAJA”), 28 U.S.C. § 2412(d).  However, such an award is allowed only 

where the Plaintiff is a “prevailing party” and the United States’ position was not “substantially 

justified.”  Id. at § 2412(d)(1)(A).   

To be considered a prevailing party under the EAJA, a plaintiff must have succeeded on a 

significant issue in litigation “‘which achieve[d] some of the benefit the parties sought in bringing 

suit.’”  Waterman Steamship Corp. v. Maritime Subsidy Board, 901 F.2d 1119, 1121 (D.C. Cir. 

1990) (quoting Texas State Teachers Ass’n v. Garland Indep. School Dist., 489 U.S. 782 (1989)).  

The District of Columbia Circuit “understand[s] ‘benefit’ to mean something more than an 

enhanced legal position in a proceeding that ultimately fails to supply any material relief.”  Id. at 

1122.  “Generally a plaintiff that has obtained a remand for further proceedings is not at that point 

a ‘prevailing party’ for the purpose of collecting its attorney’s fee.  Only if it ultimately succeeds 

on the merits of its underlying claim may it be awarded the attorney’s fee it incurred in obtaining 

the remand.”  Environmental Def. Fund, Inc. v. Reilly, 1 F.3d 1254, 1257 (D.C. Cir. 1993), 

modified, 1993 U.S. App. LEXIS 23113 (D.C. Cir. Sept. 10, 1993) (emphasis added).  
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Here, moreover, there has been no court-ordered change in the parties’ legal relationship 

and therefore prevailing party status is not available for that threshold reason.  See, e.g., 

Buckhannon Bd. & Care Home Inc. v. W. Va. Dep’t of Health and Human Res., 532 U.S. 598, 605 

(2001) (“A defendant’s voluntary change in conduct, although perhaps accomplishing what the 

plaintiff sought to achieve by the lawsuit, lacks the necessary judicial imprimatur of change” to 

confer prevailing party status); Thomas v. National Science Foundation, 330 F.3d 486, 492 n.1 

(D.C. Cir. 2003) (noting that Buckhannon applies in the EAJA context); Select Milk Producers, 

Inc. v. Johanns, 400 F.3d 939, 945 (D.C. Cir. 2005) (recognizing that Buckhannon rejected the 

“catalyst” theory for conferring prevailing party status and that, to establish prevailing party status, 

“a claimant must show that there has been a court-ordered change in the legal relationship between 

the plaintiff and the defendant”). 

Apart from the “prevailing party” issue, Plaintiff also must establish that the agency’s prior 

interpretation of the Lumbee Act was not “substantially justified.”  The U.S. Supreme Court has 

held that “substantially justified” means “justified in substance or in the main that would satisfy a 

reasonable person.”  Pierce v. Underwood, 487 U.S. 552, 566 n.2 (1988).  Thus, a Court will not 

find substantial justification where “the legal issues . . . were difficult and amenable to reasonable 

disagreement,” Gurrola v. United States, 751 F.3d 629, 636 (D.C. Cir. 2014), or “the [agency]’s 

interpretation and legal arguments had a reasonable basis in fact and in the text and purpose of the 

controlling statute,” Hill v. Gould, 555 F.3d 1003, 1007 (D.C. Cir. 2009).   

Here, Defendants meet those standards.  The fact that Defendants’ previous interpretation 

of the Lumbee Act held sway for almost two decades, see M-Opinion (recounting history of 

Department’s interpretation of the Lumbee Act), and persuaded two Administrative Law Judges, 
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see 60 IBIA 64, Compl. Exh. 8, demonstrates that interpretation of the Lumbee Act is “amenable 

to disagreement,” and that the Department’s “interpretation and legal arguments had a reasonable 

basis in fact and in the text of the controlling statute.”   

Finally, pro se plaintiffs such as Plaintiff cannot recover attorney’s fees under the EAJA.  

Kooritzky v. Herman, 178 F.3d 1315, 1320-21 (D.C. Cir. 1999) (“we join a number of other circuits 

that have ruled that Kay compels the conclusion that pro se plaintiffs may not recover attorney 

fees under the EAJA”); Krecioch v. United States, 316 F.3d 684, 688 (7th Cir. 2002) (“Given these 

factors and the substantial amount of case law that has held pro se litigants cannot claim attorney’s 

fees, . . . we join the other circuits in holding that attorney’s fees are not available for pro se 

litigants under the EAJA”).  Consequently, for all of these reasons, no recovery would be allowed 

under the EAJA, and the only remedy available to Plaintiff—remand for consideration of the 

merits now that the prior legal hurdle has been removed —already has been effected by the 

Remand Memo. 

CONCLUSION 

 For the foregoing reasons, this lawsuit should be dismissed as moot and Plaintiff’s 

motion for order to complete the administrative record should be denied.    

Respectfully submitted, 

CHANNING D. PHILLIPS 
D.C. BAR # 415793 
United States Attorney 

 
DANIEL F. VAN HORN 
D.C. BAR # 924092 
Civil Chief 

 
By:          /s/                         
JEREMY S. SIMON, D.C. BAR #447956 
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Assistant United States Attorney 
555 4th Street, N.W. 
Washington, D.C. 20530 
(202) 252-2528 

              Jeremy.simon@usdoj.gov  
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that on this 15th day of February, 2017, the foregoing has been 

served on Plaintiff by first-class mail, postage pre-paid, and addressed as follows, and also sent 

by email to the email address below: 

 
 Heather McMillan Nakai 
 404 King Farm Blvd. #02 
 Rockville, MD 20850 
 

Email:  heathermnakai@gmail.com 
 
         
       /s/ Jeremy S. Simon                          
      JEREMY S. SIMON 
      Assistant United States Attorney 
      Judiciary Center Building 
      555 Fourth Street, N.W.  
      Washington, D.C. 20530 
      (202) 252-2528 
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