
 

 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
 x 
 : 
FREDRICK PERKINS and : 
ALICE J. PERKINS, : 
  : 
 Plaintiffs, : 
  : 
 v. : 
  : 
UNITED STATES OF AMERICA, : 
  : 
 Defendant. : 
 x 

 
 
 
 
No. 1:16-cv-00495-LJV 
 

OBJECTION TO THE REPORT AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE 

Defendant United States of America submits the following objection to the Report 

and Recommendation of the United States Magistrate Judge, Doc. No. 14, pursuant to 28 

U.S.C. § 636(b)(1).   

On January 27, 2017, United States Magistrate Judge Hugh B. Scott issued a 

Report and Recommendation urging the Court to grant in part, and deny in part, the 

United States’ motion to dismiss plaintiffs’ amended complaint.  See Doc. No. 14.  Judge 

Scott concluded that the United States’ motion should be granted as to plaintiffs’ claim 

for refund under the Treaty with the Seneca of 1842 (the “1842 Treaty”), and denied with 

respect to plaintiffs’ claim for refund under the Canandaigua Treaty of 1794 (the 

“Canandaigua Treaty”).  Because the findings and recommendation regarding the 

Canandaigua Treaty are erroneous, the United States objects to all portions of the Report 

and Recommendation related to the conclusion that plaintiffs sufficiently stated a claim 

under the Canandaigua Treaty and recommendation that the Court partially deny the 

United States’ motion to dismiss. 
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The United States Magistrate Judge determined that “plaintiffs plausibly have 

stated a cognizable claim for a refund under the Canandaigua Treaty,” see Doc. No. 14 at 

13, because plaintiffs’ amended complaint alleges that “a modest amount of income came 

so directly from Seneca land that, in a sense, [plaintiffs] were selling a part of the 

physical land itself.”  Id. at 12.  In doing so, the Report and Recommendation concluded 

that plaintiffs have “shown enough to let their claim under the Canandaigua Treaty 

survive into discovery” despite the United States’ argument “that the Canandaigua Treaty 

contains no language specific enough to taxation to be construed as a prohibition on 

income tax assessments.”  Id. at 4 & 12-13.  That determination, based upon “legal 

authorities that suggest similar conclusions indirectly,” id. at 9, was unnecessary, because 

there is an underlying deficiency in plaintiffs’ amended verified complaint that still is 

fatal to this lawsuit: Even if plaintiffs could establish that the Canandaigua Treaty 

expressly recognizes an income tax exemption enjoyed by the Seneca Nation through the 

“free use and enjoyment” clause, plaintiffs have failed to plead facts sufficient to 

establish that they personally were entitled to assert any such exemption. 

As the United States explained in its motion to dismiss, plaintiffs cannot benefit 

from any income tax exemption for “selling a part of the physical land” of the Seneca 

Nation itself, because the land from which the gravel was taken is common reservation 

land that was not allotted to them personally.  See Doc. No. 9-1 at 8-12.  The Report and 

Recommendation dispenses with the United States’ argument regarding plaintiffs’ 

unallotted land by stating that the General Allotment Act does not apply to the Seneca 

Nation.  See Doc. No. 14 at 5.  Although that is certainly true, the five-factor test of 
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Revenue Ruling 67-284 is instructive in determining whether plaintiffs are entitled to 

assert any Seneca tax exemption as their own.  Revenue Ruling 67-284 explains that two 

types of income are not subject to Federal income tax: (1) income expressly exempted 

from taxation by a treaty, agreement, or other act of Congress; and (2) income that is 

derived directly from restricted allotted land under the General Allotment Act or some 

other act or treaty.  See Rev. Rul. 67-284, 1967-2 CB 55, 1967 WL 14945, at *2.  It 

appears that plaintiffs collapse these categories into one, urging that their income is tax 

exempt under the Canandaigua Treaty because it derives directly from reservation land.  

See, e.g., Doc. No. 7 at ¶¶ 18-27.  It is necessary, then, for plaintiffs to plead facts 

sufficient to establish that they are entitled to assert any treaty-based tax exemption 

reserved to the Seneca Nation for income they personally derived directly from the land.   

Since the Seneca Nation owns the lands in restricted fee, rather than pursuant to 

the General Allotment Act, the Tribe owns the land and the United States may impose 

limits on alienation.  See Citizens Against Casino Gambling in Erie Cnty. v. Kempthorne, 

471 F. Supp. 2d 295, 304 (W.D.N.Y. 2007); see also Huron Grp., Inc. v. Pataki, 785 

N.Y.S.2d 827, 832 & n.1 (N.Y. Sup. Ct. 2005).  “Whatever title the Indians have is in the 

tribe, and not in the individuals, although held by the tribe for the common use and equal 

benefit of all the members.”  Wilson v. Omaha Indian Tribe, 442 U.S. 653, 665 (1979) 

(quoting United States v. Jin, 409 U.S. 80, 82 (1972)).  Plaintiffs concede that no enrolled 

Seneca tribe member holds a fee simple title to any lands within the territories of the 

Seneca Nation.  See Doc. No. 7 at ¶ 17.  Plaintiffs had only a temporary permit to sell 

gravel – not an ownership interest in the land itself.  Id. at ¶¶ 18-25.  Plaintiffs explain, 
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“[a]ll minerals, including sand and gravel, are and remain the sole and exclusive property 

of the Seneca Nation.”  Id. at ¶ 19 (emphasis added).  The Seneca land was neither 

allotted to them, nor could it have been.  The land – and any alleged tax exemption 

recognized for that land – belongs to the Nation and not plaintiffs.  See, e.g., Crowe v. E. 

Band of Cherokee Indians, Inc., 506 F.2d 1231, 1235 (4th Cir. 1974).   

The Report and Recommendation observes that cases like Lazore and Sylvester 

imply that the Canandaigua Treaty “might be sufficient to support an exemption from a 

tax on income derived directly from the land.”  Lazore v. Commissioner, 11 F.3d 1180, 

1187 (3d Cir. 1993); see also Sylvester v. Commissioner, T.C. Memo. 1999-35, 1999 WL 

49773, at *2 (T.C. 1999).  But the United States is unaware of any case where a personal 

tax exemption has applied to income derived directly from common land that is owned by 

an Indian tribe and that was not allotted to a particular Indian taxpayer or obtained from 

an allottee by another Native American who then held the land as an allotment.   

To confer an income tax exemption for income derived from common land (still 

owned by the Seneca Nation in restricted fee) would violate the rationale that has been 

set forth for exempting allotted land in cases construing the General Allotment Act.  The 

exemption for income derived directly from the land was intended to “provide the allottee 

with unencumbered land when he became competent.  It was not to benefit him simply 

because he was an Indian, or to benefit Indians generally.”  Fry, 557 F.2d at 649 (citing 

Capoeman, 351 U.S. at 9-10 & n.19).  As the Tax Court explained in Kieffer v. 

Commissioner, T.C. Memo 1998-202, 1998 WL 281900, at *3 (T.C. 1998), proof that 
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income was earned directly from common land was insufficient to justify a tax exemption 

under the General Allotment Act.  Quoting the Ninth Circuit, the Tax Court explained, 

If an Indian’s allotted land (or the income directly derived from it) was 
taxed, and the tax was not paid, the resulting tax lien on the land would 
make it impossible for him to receive the land free of “incumbrance” at the 
end of the trust period.  By contrast, “taxation of the taxpayer’s individual 
profit derived from his lease of tribal [or other allottees’ trust] land cannot 
possibly represent a burden or encumbrance upon the tribe’s [or other 
allottees’] interest in such land.”  

Id. at *3 (quoting United States v. Anderson, 625 F.2d 910, 914 (9th Cir. 1980)).   

 The rationale of Kieffer and Anderson is even more pronounced here – plaintiffs 

ask the Court to recognize a personal tax exemption for income from land that the 

plaintiffs essentially leased from the Seneca Nation.  Again, no court appears to have 

permitted an individual to benefit from a tribe’s income tax exemption when the 

individual has not been personally allotted the land.  Courts interpreting the “derived 

directly from the land” tax exemption have uniformly limited any income tax exemption 

to income derived directly from land allotted to a particular taxpayer (so that the land is 

conveyed to the allottee without encumbrance).  See Fry v. United States, 557 F.2d 646, 

648 (9th Cir. 1977) (emphasis in original) (“In both Squire and Stevens, the income 

which was held to be exempt to the allottee was from operations conducted on his own 

allotted land”); Kieffer v. Commissioner, 194 F.3d 1317 (table), 1999 WL 731060, at *1 

(9th Cir. 1999) (“Insofar as the Kieffers contend that the income they derived from 

logging activities on unallotted tribal land, which directly benefits the Tribe, is tax 

exempt, this argument lacks merit because the exemption applies only to allotted land”); 

Tonasket v. Commissioner, T.C. Memo 1985-365, 1985 WL 15015 (T.C. 1985) (“courts 
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dealing with the taxability of income derived from common tribal lands, as opposed to 

allotted land, have consistently held such income to be taxable”).  Without the limitation 

to allotted land that has been applied to General Allotment Act cases, the tax exemption 

that plaintiffs assert would be without limit: any personal income derived from Seneca 

Nation land – earned by any individual – would be tax exempt simply because the 

income derived from the Tribe’s land.    

Here, plaintiffs do not plead facts sufficient to establish that the gravel was 

extracted from their own allotted land that is held in trust or restricted fee.  See Doc. No. 

7 at ¶ 18.  That is because the land from which the gravel was taken is common 

reservation land, still owned by the Seneca Nation in restricted fee, that was not allotted 

to them personally.  See id. (“The Seneca Nation continues to hold legal title to these 

lands”); see also Doc. No. 9-1 at 11 & n.2.  The gravel was extracted from the common 

reservation lands of the Seneca Nation pursuant to a permit that was issued to the 

plaintiffs and later revoked by the Nation.  Id., see also Doc. No. 7 at ¶¶ 22-25.1  Any 

alleged income tax exemption reserved for the Seneca Nation should not inure to the 

plaintiffs’ personal benefit.  Accordingly, plaintiffs have failed to state a claim for a tax 

exemption, even if the Court were to conclude that some income tax exemption is 

expressly conferred by vague language in the Canandaigua Treaty.     

                                                 

1 The fact that plaintiffs extracted the gravel pursuant to a permit granted and later revoked by the Seneca 
Nation also seems to undermine the theory that plaintiffs “were selling a part of the physical land itself.”  
Doc. No. 14 at 13.  Plaintiffs were selling only what they were authorized to sell, not the physical land 
itself.   
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Conclusion 

Plaintiffs fail to plead that the gravel was extracted from their own allotted land 

that is held in trust or restricted fee, as is required for an tax exemption on income 

“derived directly from the land.”  Even if the Canandaigua Treaty’s “free use and 

enjoyment” clause could be read to expressly reserve an income tax exemption to the 

Seneca Nation, that finding is entirely unnecessary where, as here, the income tax 

exemption is being claimed by individuals who were not allotted the Nation’s land. 

Because plaintiffs have failed to plead facts sufficient to support the income tax 

exemption they claim, the United States requests that the Court (1) sustain the United 

States’ objection to the portion of the Report and Recommendation of the United States 

Magistrate Judge addressing the Canandaigua Treaty; (2) adopt the portion of the Report 

and Recommendation regarding the 1842 Treaty; and (3) grant the United States’ Motion 

to Dismiss Plaintiffs’ Verified Amended Complaint. 

Respectfully Submitted, 
 
DAVID A. HUBBERT 
Acting Assistant Attorney General 
Tax Division, U.S. Department of Justice 
 
s/ Jordan A. Konig    
JORDAN A. KONIG 
Attorney for the United States 
Trial Attorney, Tax Division 
U.S. Department of Justice 
Post Office Box 55, Ben Franklin Station 
Washington, D.C. 20044 
Phone: (202) 305-7917/Fax: (202) 514-5238 
Email: Jordan.A.Konig@usdoj.gov 
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CERTIFICATE OF SERVICE 

I certify that service of the foregoing Objection to the Report and 

Recommendation of the United States Magistrate Judge, has this 10th day of February, 

2017, been made via electronic notification through the Court’s CM/ECF electronic filing 

system, to all parties who have entered an appearance in this action and are participating 

in the Court’s CM/ECF electronic filing system. 

 
s/ Jordan A. Konig     
JORDAN A. KONIG 
Trial Attorney, Tax Division  
U.S. Department of Justice 
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