
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
HEATHER MCMILLAN NAKAI,   )  
       )   

Plaintiff,   ) 
       ) 
   v.    ) Case No. 16-cv-1500 (TSC)  
       )    
SALLY JEWELL, in her official capacity as  )   
Secretary of the UNITED STATES    ) 
DEPARTMENT OF THE INTERIOR, et al., ) 
       ) 
   Defendants.   ) 
__________________________________________) 
 

 
COMBINED MOTION TO DISMISS AS MOOT AND OPPOSITION 

TO MOTION TO COMPLETE ADMINISTRATIVE RECORD 
 

Defendants, by and through undersigned counsel, move pursuant to Federal Rule of Civil 

Procedure 12(b)(1) to dismiss the above-captioned action as moot in light of the recent opinion 

issued by the Solicitor of the Interior interpreting the Lumbee Act.1  The Department of Interior 

previously interpreted An Act Relating to the Lumbee Indians of North Carolina, 70 Stat. 254 

(1956) (“Lumbee Act”) as precluding the Department from considering a petition from the 

Lumbee Indians for acknowledgment as an Indian tribe under the Department's Procedures for 

Federal Acknowledgment of Indian Tribes, set forth in 25 C.F.R. Part 83 (“Part 83”).  It was based 

on that interpretation that Defendants denied Plaintiff’s request for verification of her eligibility 

for Indian preference, which is the agency decision at issue in this Administrative Procedure Act 

                                                 
1  Motions to dismiss on grounds of mootness “‘are properly brought under Rule 12(b)(1) of 
the Federal Rules of Civil Procedure.’” La Botz v. FEC, 2014 U.S. Dist. LEXIS 101445, at *8, *15 
(D.D.C. July 25, 2014).  Such motions may be brought “at any time.”  See Fed.R.Civ.P. 12(h)(3). 
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action.  On December 22, 2016, however, the Secretary of Interior concluded that the Lumbee 

Act does not preclude evaluating such a petition.  That opinion (M-37040) is attached hereto as 

Exhibit 1 and is publicly available at https://solicitor.doi.gov/opinions.html.  As discussed below, 

that opinion and the subsequent remand of the matter of Plaintiff's application for further 

consideration renders this litigation moot and also moots Plaintiff’s motion for an order to 

complete the administrative record.2 

ARGUMENT 

“The rule against deciding moot cases forbids federal courts from rendering advisory 

opinions or ‘deciding questions that cannot affect the rights of litigants in the case before them.’”  

Hall v. CIA, 437 F.3d 94, 99 (D.C. Cir. 2006) (citations omitted).  In Hall, the Court dismissed as 

moot Hall’s challenge to the agency’s denial of his FOIA fee waiver request after the agency 

decided to release records to Hall without seeking payment from him.  Id.  Because Hall “already 

has ‘obtained everything that [he] could recover . . . by a judgment of this court in [his] favor,’” 

there was no case or controversy before the Court.  The Court also held that “Hall fails to 

undermine the government’s mootness claim with his argument that the media status claim is 

capable of repetition, yet evading review.”   Id.  Even “[a]ssuming in Hall’s favor that the matter 

is capable of repetition,” the Court “fail[ed] to see how the issue has any tendency to evade review” 

                                                 
2  Defendants recognize that the Court’s minute order dated December 15, 2016, stayed 
briefing on dispositive motions pending resolution of Plaintiff’s motion for an order to complete 
the administrative record.  Defendants understand that order as relating to the briefing schedule 
previously adopted by the Court for the filing of competing summary judgment motions.  The 
instant motion seeks dismissal on mootness grounds and is being filed in conjunction with 
Defendants’ opposition to the pending motion which also is based on mootness, which implicates 
the Court’s subject matter jurisdiction to entertain this action. 
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because “[d]enials of fee waivers do not seem inherently of such short duration that they cannot 

ordinarily be fully litigated before their cessation.”  Id. 

The same analysis applies here.  On December 22, 2016, the Solicitor of the Interior issued 

her opinion M-37040 (“M-Opinion”), interpreting the Lumbee Act.  In light of the M-Opinion, on 

December 28, 2016, a memorandum was sent on behalf of the Deputy Assistant Secretary - 

Management to the BIA Regional Director, Eastern Region, remanding to him the matter of 

Plaintiff's application for verification of eligibility for Indian preference. (Exhibit 2) 

The Deputy Assistant Secretary's remand to the Regional Director renders this litigation 

moot.  Plaintiff sought verification of her eligibility for Indian preference pursuant to 25 U.S.C. 

[Section] 5116 and 25 C.F.R. Part 5.  Compl. ¶¶ 11, 14 and Compl. Exh. 2.  Defendants denied 

Plaintiff’s request on purely legal grounds, based on the Defendants’ belief that, because Plaintiff 

alleged that she is a Lumbee Indian, her request was barred by the Lumbee Act.  Compl. ¶ 15 and 

Compl. Exh. 3 (“The Lumbee Act precludes the Bureau from extending any benefits to the Indians 

of Robeson and adjoining counties.”)  Both the denial and the basis for the denial were affirmed 

by both the Regional Director and the Interior Board of Indian Appeals.  Compl. ¶¶ 17, 21; Compl. 

Exh. 5 at 1 (Indian preference “is not available to persons who base their Indian blood quantum on 

descent from Lumbee Indians.  The Lumbee Act precludes the Bureau from extending any 

benefits to the Indians of Robeson and adjoining counties.”); Compl. Exh. 8, 60 IBIA 64, 65 (the 

Lumbee Act “prevent[s] Appellant from obtaining rights that she might otherwise have obtained 

as an 'Indian' under Federal law, including 'Indian' status for purposes of Indian preference”).  In 

each case, the basis for denying Plaintiff's request rested entirely upon Defendants’ interpretation 
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of the Lumbee Act as prohibiting the provision of Indian services and benefits to Lumbee 

Indians.  Id.   

The Deputy Assistant Secretary's remand to the Regional Director effects the only relief 

that Plaintiff was entitled to in this litigation.  The present Administrative Record reflects, as do 

Plaintiff's Complaint and the Exhibits thereto, that the factual merits of Plaintiff's request were 

never considered because of the apparent legal hurdle of the Lumbee Act.  (E.g., Ex. 8 to Compl.). 

Because there was no agency determination on those facts, there is no record for this Court to 

consider - there is only the question of whether the Lumbee Act actually is a hurdle.  By removing 

that hurdle, the Deputy Assistant Secretary's remand allows the Agency to consider Plaintiff's 

request, just as it would have had the remand been ordered by this Court.  In addition, the Agency's 

decision upon remand will create a new Administrative Record, rendering Plaintiff's motion for an 

order to complete the administrative record as moot as well. 

Accordingly, this lawsuit should be dismissed as moot and Plaintiff’s motion for an order 

to complete the administrative record also should be denied on mootness grounds. See Davis v. 

FEC, 554 U.S. 724, 732-33 (2008) (“To qualify as a case fit for federal-court adjudication, an 

actual controversy must be extant at all stages of review, not merely at the time the complaint is 

filed.”) (citation omitted); Schmidt v. United States, 749 F.3d 1064, 1068 (D.C. Cir. 2014) (case 

moot when alleged procedural flaw in prior decision was rectified on remand); In re Howard, 2014 

U.S. App. LEXIS 13380, at *3 (D.C. Cir. July 14, 2014) (“Any injunctive relief concerning 

appellant’s student loans would be moot, as they have been discharged”); Nat’l Parks 

Conservation Ass’n v. Dep’t of Interior, 794 F. Supp. 2d 39, 44 (D.D.C. 2011) (“If . . . an agency 

does respond to a petition, even after a suit to compel a response is filed, such a suit is rendered 
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moot.”). 

CONCLUSION 

 For the foregoing reasons, this lawsuit should be dismissed as moot and Plaintiff’s 

motion for order to complete the administrative record should be denied.    

Respectfully submitted, 

CHANNING D. PHILLIPS 
D.C. BAR # 415793 
United States Attorney 

 
DANIEL F. VAN HORN 
D.C. BAR # 924092 
Civil Chief 

 
By:          /s/                         
JEREMY S. SIMON, D.C. BAR #447956 
Assistant United States Attorney 
555 4th Street, N.W. 
Washington, D.C. 20530 
(202) 252-2528 

              Jeremy.simon@usdoj.gov  
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 28th day of December, 2016, the foregoing has been 
served on Plaintiff by pre-paid overnight mail, and addressed as follows: 
 
 Heather McMillan Nakai 
 404 King Farm Blvd. #02 
 Rockville, MD 20850 
 
         
       /s/ Jeremy S. Simon                         
      JEREMY S. SIMON 
      Assistant United States Attorney 
      Judiciary Center Building 
      555 Fourth Street, N.W.  
      Washington, D.C. 20530 
      (202) 252-2528 
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