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INTRODUCTION 

A tribal law enforcement officer conducted a welfare check on 

Cooley, who had pulled over on a public highway where it crosses the 

Crow Reservation.  It appeared to the officer that he was dealing 

with a non-Indian person.  Soon thereafter, the encounter raised 

suspicion that Cooley was impaired and trafficking drugs and guns.  

He was detained and transferred to state custody.  The district court 

suppressed the evidence from the stop based on a new Fourth 

Amendment test it derived from a tribal roadblock case.  The district 

court held that the detention of Cooley and search of his vehicle 

violated the Fourth Amendment because, at the time the tribal 

officer realized Cooley was a non-Indian, it was not obvious that a 

state or federal crime had occurred.  This new obviousness standard, 

the court held, is “notably higher” than probable cause. 

The district court erred as a matter of law.  Tribes have the 

inherent power to preserve social order within their reservations and 

exclude outsiders.  Although tribes may not prosecute non-Indians, 

they can detain them on suspicion of crime for delivery to the 

appropriate authorities.  As this Court held in United States v. Ortiz-
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Berraza, 512 F.2d 1176 (9th Cir. 1975), the ordinary Fourth 

Amendment rules of reasonable suspicion and probable cause apply, 

even on public highways where a tribe has no power to exclude.   

 Here, the district court ignored Ortiz-Berraza and created a 

new “obviousness” rule from Bressi v. Ford, 575 F.3d 891 (9th Cir. 

2009), a case under 28 U.S.C. § 1983 to determine liability for a 

tribal roadblock of a public highway.  Bressi had nothing to do with 

the reasonableness of a traffic stop—it dealt with whether cross- 

deputized tribal officers were acting under “color of state law” for the 

purposes of assessing damages associated with the roadblock.  

In addition to departing from controlling precedent, the district 

court’s Bressi-based Fourth Amendment standard raises a host of 

challenges for tribal law enforcement.  It creates a new, super-

suspicion requirement on highways within the reservation, while 

only ordinary suspicion suffices on other roads.  It also assumes that 

non-Indian status is always easy to determine, which it is not.  

Finally, it would require officers to release persons who may pose a 

danger to the officer and the public.  This Court should vacate and 

remand for further findings under the appropriate standard.   
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STATEMENT OF JURISDICTION 

The district court had jurisdiction under 18 U.S.C. § 3231.  This 

Court has jurisdiction under 28 U.S.C. § 1291.  The district court 

ordered the suppression of evidence on February 7, 2017.  ER 1.  The 

government timely appealed the next day.  ER 114. 

DETENTION STATUS 

Cooley is currently detained in an unrelated federal firearms 

case.  See Docket Entry 63.  The trial date in this case has been 

vacated and stayed pending appeal.  D.E. 56.   

 STATEMENT OF THE ISSUE 

Did the district court err as a matter of law when it applied a 

new, heightened Fourth Amendment standard that requires an 

“obvious” violation of state or federal law before a tribal officer can 

detain for delivery to appropriate authorities a non-Indian suspected 

of committing a crime on a public highway within the reservation? 

STATEMENT OF THE CASE 

On April, 21, 2016, Cooley was indicted for possession with 

intent to distribute methamphetamine in violation of 21 U.S.C. § 

841(a)(1) (Count I), and possession of a firearm in furtherance of a 

drug trafficking crime in violation of 18 U.S.C. § 924(c)(1)(A) (Count 
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II).  ER 103.  The court held a pre-trial suppression hearing on 

January 6, 2017.  ER 12.  A month later, it granted Cooley’s motion 

and ordered suppression of the evidence gathered as a result of the 

traffic stop.  ER 1-10.  The government appealed the following day, 

and, pursuant to 18 U.S.C. § 3731, the United States Attorney 

certified that appeal was not for purposes of delay.  ER 115. 

 STATEMENT OF FACTS 

I. Tribal Highway Safety Officer Saylor makes a 
welfare check of a vehicle parked along US 
Highway 212 within the exterior boundaries of the 
Crow Reservation. 

In February of 2016, James Saylor was a highway safety officer 

for the Crow Indian Tribe with significant experience in law 

enforcement, including federal law enforcement.  ER 15-16.  He also 

served as a “use-of-force” instructor “to train officers when to 

recognize possible threats to their safety.”  ER 17.  In 2016, he had 

“easily over a thousand” traffic stops behind him and was well versed 

in recognizing signs of impairment.  ER 17-18. 

Returning home from work at one o’clock a.m. on February 26, 

2016, Saylor noticed a stopped vehicle along westbound US Highway 

212 within the exterior boundaries of the Crow Reservation.  ER 18.  
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It was in an area Saylor recognized as a “very dangerous stretch of 

road” due to “poor conditions in the winter . . . bad cell service, bad 

radio service for police radios,” and “a high number of fatalities and 

traffic accidents along that road . . . .”  ER 19.   

Saylor stopped to check on the welfare of the occupants of the 

vehicle.  ER 19.  The stopped vehicle was a white four-door pickup 

with Wyoming license plates.  ER 20.  It had been modified with a lift 

kit, oversized tires, and tinted windows.  ER 20.  The truck was 

running with the lights on.  ER 20.  Saylor “didn’t want the 

occupants to think he was detaining them,” so rather than turning on 

his overhead lights, he turned on only his rear emergency lights and 

pulled in behind the truck.  ER 21. 

II. Cooley, who appears to be non-native, voluntarily 
talks with Saylor. 

Saylor approached the truck cautiously.  ER 21.  The bed of the 

truck was full of tools and a vehicle transmission.  ER 23.  As the 

windows were up, Saylor knocked.  ER 21.  The rear window went 

down, then up.  ER 21.  The front window was not lowered, so Saylor 

peered in with his flashlight.  ER 21.  He saw “shadows of objects in 

the back,” but could not tell what they were.  ER 21-22.  He thought 
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he saw a small child crawling around in back.  ER 22.  As Saylor 

looked in more closely at the driver, he saw a man “holding his right 

hand out in the front of him in a thumb’s down fashion,” which 

Saylor understood to mean something was wrong.  ER 22. 

Upon Saylor’s request, the man in truck rolled his window 

down four to six inches.  ER 22.  At that point, Saylor could only see 

the top of the man’s face.  ER 24.  Through that opening, Saylor could 

see a child crawling into the front seat and into the man’s lap.  ER 

22.  He could also tell that the man “appeared to be non-native” and 

had “watery, bloodshot eyes.”  ER 23, 63-64 (no actual ethnic 

determination made).  

Saylor asked if everything was okay.  ER 24.  The driver said 

he pulled over because he was tired.  ER 24.  But Saylor did not leave 

the scene because he was concerned about the child, and the driver of 

the truck seemed willing to continue the conversation.  ER 24-25.  

The driver said he left from Lame Deer, which was only 26 miles 

away on the adjacent Northern Cheyenne Reservation, where Saylor 

had worked.  ER 25, 26.  The driver said that he had come from 

Wyoming to purchase a vehicle.  ER 25.  He had visited Thomas 
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Spang and/or Thomas Shoulder Blade in relation to the purchase.  

ER 25, 67 (Cooley acted like he did not know which name to give).  

Saylor recognized those names.  ER 26.  Shoulder Blade was a former 

Bureau of Indian Affairs employee, and Spang was associated with 

drug trafficking on the Northern Cheyenne Reservation.1 ER 26.  

III. Suspicions arise as Cooley describes where he came 
from and why.  

Saylor told the driver that his story did not make a lot of sense 

because he did not have the vehicle he was there to purchase.  ER 26.  

Moreover, it was late at night to be purchasing a vehicle, and there 

was no one with the driver who could drive the new vehicle back to 

Wyoming.  ER 27.  The driver replied that “Thomas had allowed him 

to use the vehicle he was in,” which was more confusing because it 

had Wyoming plates and was filled with tools and other personal 

belongings.  ER 27.  Additionally, most cars from the Northern 

Cheyenne Reservation are not registered at all.  ER 28.  

                                      
1 According to other testimony at the hearing, Spang also uses 

the name Thomas Shoulder Blade. ER 98-99. 
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As the conversation continued, Saylor had a hard time hearing 

the driver.  ER 28.  Saylor thought the driver was slurring his words, 

but could not be sure.  ER 28.  Saylor asked the driver to roll down 

the window so he could hear better.  ER 28.  When the driver rolled 

the window down, Saylor could see what appeared to be two 

semiautomatic rifles on the front passenger’s seat.  ER 28.  The 

driver told Saylor that the rifles and personal property belonged to 

Thomas, who also owned the truck.  ER 28.  This furthered Saylor’s 

suspicions that “what I was being told was not the truth.”  ER 28.   

IV. Concerned for his own safety, Saylor moves to the 
passenger side of the vehicle and opens the door.   

At that juncture, Saylor began to feel there was an officer 

safety issue as well as a child welfare issue because “the child was 

climbing around with these weapons in the vehicle, unbeknownst to 

me if they were loaded or not.”  ER 29.   Saylor asked for 

identification.  ER 29.  As the driver complied, he started pulling 

wads of cash out of his pocket.  ER 29.  Saylor had trouble seeing the 

driver’s hands.  ER 29.  As the driver removed the last of the cash, 

Saylor “noticed a change in his demeanor.”  ER 30.  The driver 

appeared to be gauging where Saylor was standing, and then he 
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“started staring straight forward out of the windshield of his truck, 

as if he was looking through his son.”  ER 30.  His breathing was 

shallow and rapid.  ER 30.  He stopped moving, and Saylor, through 

his training and experience, recognized the “thousand-yard stare 

that is a possible . . . pre-assault indicator.”  ER 30.   

Saylor drew his weapon to his side and ordered the driver to 

stop what he was doing and “show me his hands.”  ER 31.  The driver 

complied, and Saylor told him not to move his hands unless 

instructed to do so.  ER 31.  Saylor instructed the driver to slowly 

hand over his driver’s license.  ER 32.  The ID revealed that it was 

Cooley driving, but Saylor could not immediately run a check on the 

ID because the hand-held radio would not work.  ER 32.   

Saylor decided that he was not “comfortable returning to [his] 

unit,” so he holstered his gun and moved around to the passenger 

side of the truck “[t]o get in a position that was more tactically 

advantageous in case I was to have to use force.”  ER 33, 79.  The 

passenger side of the vehicle was in the shadows.  ER 50.  Being out 

of radio range on his hand-held unit, Saylor was concerned for his 

own safety, particularly since “[t]here wasn’t going to be backup 
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coming quickly.”  ER 76.  Saylor opened the front passenger door.  

ER 34.  He did not ask for permission because it is not “sound 

practice” to announce a tactical move for officer safety.  ER 34.   

When Saylor opened the passenger door, he could see the 

assault rifles in the front passenger seat, which appeared to be 

unloaded.  ER 35.  In the area where Cooley had been reaching his 

hand, Saylor saw a loaded semiautomatic pistol.  ER 35.  Cooley said 

he did not know it was there.  ER 35.  Saylor reached across and 

unloaded the pistol, which had a round in the chamber.  ER 35-36.  

V. Saylor detains Cooley until state and federal 
officers arrive.   

Until then, Saylor had been unable to check Cooley’s 

identification and registration.  ER 37.  He ordered Cooley out of the 

vehicle and met him near the rear of the truck.  ER 38.  There were 

four cell phones on the dash of the truck.  ER 43, 48, 88.  By that 

time, Saylor suspected Cooley of impaired driving and drug 

trafficking.2  ER 39-40.  He did not smell alcohol.  ER 39.  Cooley 

                                      
2 See Crow Tribal Code §§ 8B-9-102 (possession of dangerous 

drugs) & 8C-3-302 (driving under the influence of alcohol or drugs). 
The Crow code can be found at http://indianlaw.mt.gov/crow/codes.   
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voluntarily emptied the contents of his pockets on the hood of the 

patrol car, which included plastic baggies commonly used to package 

drugs, more cash, and pre-paid debit cards.  ER 44-45, 81.   

Saylor secured the scene by removing the guns and shutting off 

the truck.  ER 46.  As he was doing so, he observed 

methamphetamine, a pipe, and a baggie in between the two front 

seats.  ER 47.  A federal Bureau of Indian Affairs police officer 

arrived on the scene and advised Saylor to secure any evidence in 

plain view in the vehicle.  ER 48.  A deputy sheriff from Big Horn 

County also arrived.  Tr. 38.  One of the newly arriving officers 

conducted a records check.  ER 49.   

The sheriff’s deputy transported Cooley to the Big Horn County 

Jail where he was booked for driving offenses and criminal 

endangerment of a child.  ER 112.  A consent search on the truck 

revealed 96 grams of methamphetamine, an assault rifle, and stolen 

property.  Id.   
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VI. The district court suppresses evidence based on a 
new Fourth Amendment standard for tribal officers 
on public highways within the reservation.   

The district court suppressed the evidence gathered in the 

search of Cooley’s truck, finding that Saylor had exceeded his 

authority to detain Cooley on a public-right-of-way within the 

reservation.  Relying on Bressi, 575 F.3d at 895-96, the district court 

held that a tribal officer must have evidence of an apparent or 

obvious violation of federal or state law in order to detain and 

investigate a non-Indian on a public right-of-way crossing the 

reservation.  ER 6.  Because “tribes have no power to exclude non-

Indians from a public right-of-way that crosses the reservation,” the 

court held, tribal officers suspecting a violation of tribal law on a 

public right-of-way must “determine, shortly after stopping the 

person, whether the person is Indian.”  ER 6, 7.  If the person 

stopped is a non-Indian, the tribal officer may detain that person “for 

the reasonable time it takes to turn the person over to state or 

federal authorities only when ‘it is apparent that a state or federal 

law has been violated.’”  Id. citing Bressi, 575 F.3d at 896.  The court 

found that Bressi “uses ‘apparent’ and ‘obvious’ interchangeably.  Id. 
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Noting that “the Ninth Circuit has not yet articulated the 

guideposts of Bressi’s ‘apparent’ standard,” the court concluded that 

it is “notably higher that ‘probable cause.’”  ER 7, 8.  Thus, the court 

held that, where a tribal officer stops a non-Indian on a public 

highway within the reservation and it is not immediately evident by 

the new notably-higher-than-probable-cause standard that a state or 

federal violation has occurred, any further detention is unreasonable 

and the fruits of the investigation must be suppressed.  ER 8.   

In this case, the court found that Saylor recognized that Cooley 

was non-Indian almost immediately.  Thus, the court explained: 

 Normally, under Bressi, Officer Saylor would be required  
 to determine whether Cooley was non-Indian shortly after  
 seizing him.  However, Officer Saylor determined Cooley 
 was non-Indian when Cooley initially rolled his window down. 
 Because Cooley was non-Indian, Officer Saylor had the 
 authority to detain Cooley only if it was "apparent" Cooley had 
 violated state or federal law. 
 
 
ER 9-10 (citations omitted).  The court further found that “[n]one of 

Cooley's actions, whether taken individually or cumulatively, 

establish an obvious state or federal law violation.”  Id.  Accordingly, 

the court held that “Saylor exceeded the scope of his authority.”  Id.  
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It suppressed the evidence gathered in the search, “because it is ‘fruit 

of the poisonous tree.’”  Id. 

SUMMARY OF ARGUMENT 

Tribes have inherent, sovereign powers to exclude undesirable 

persons, but also to preserve their own customs and social order.  

Although they may not prosecute non-Indians, tribes retain the 

authority to patrol their reservations, detain non-Indians on 

suspicion of criminal wrongdoing, and deliver them to the 

appropriate authorities.  As this Court held in Ortiz-Berraza, tribes 

may exercise the power to detain and deliver non-Indians under the 

traditional Fourth Amendment standards of reasonable suspicion 

and probable cause.  That power exists throughout Indian Country, 

including on public highways. 

The district court ignored Ortiz-Berraza and announced a new 

Fourth Amendment rule for tribal stops on public highways that 

cross a reservation.  Relying on Bressi v. Ford, the court held that, on 

a public highway where the tribe has no power to exclude, tribal law 

enforcement officers may only detain non-Indians if there exists an 

apparent or obvious violation of state or federal law.  This new 
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“obviousness” standard, the court held, is “notably higher” than 

probable cause.   

The district court erred as a matter of law.  First, it 

misconstrued Bressi, which is a roadblock case dealing with civil 

liability, not a traffic stop case.  Indeed, the court in Bressi 

distinguished the unique problem of a roadblock on a reservation 

public highway from ordinary traffic stops that occur there.  And 

since Bressi cited Ortiz-Berraza with approval, Bressi should not be 

read to change the rule announced in that case, nor could it.   

Second, the district court mistakenly assumed that the tribal 

power to exclude, which was extinguished on public highways, is the 

only element of retained sovereignty relevant to public highways 

within the reservation.  As the court explained in State v. Schmuck, 

which is also cited with approval in Bressi, other attributes of tribal 

sovereignty are sufficient to allow tribal officers to detain non-

Indians on public highways under the same, traditional rules that 

apply everywhere else in Indian country.   

Third, contrary to the district court’s ruling, the tribal officer’s 

lack of authority does not automatically make the traffic stop 
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unreasonable.  Here, the same traffic stop would have been 

reasonable on a tribal road, or if conducted by a state trooper.  

Reasonableness under the Fourth Amendment—or by extension, the 

Indian Civil Rights Act—does not turn on land status alone.      

Finally, the new “obviousness” rule raises serious challenges for 

law enforcement in Indian Country.  Although “notably higher” than 

probable cause, it is largely undefined.  Officers would be required to 

apply vastly different rules on different roads, which often may be 

connected.  Moreover, it is not easy in every case to determine if the 

suspect is an Indian person or not.  Those can be very technical 

questions.  But perhaps most importantly, officers, like the officer 

here, would be required to release non-Indians who pose a threat to 

the safety and well-being of the officer and the public.  The order 

should be vacated and remanded.   

ARGUMENT 

This case presents whether a traffic encounter between a tribal 

officer and a non-Indian on a public highway within the exterior 

boundaries of an Indian reservation is governed by the same Fourth 
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Amendment principles that govern other traffic stops on and off the 

reservation.   

As an initial matter, that issue is complicated by the fact that 

the protections of the Bill of Rights do not apply in in Indian 

Country.  United States v. Bryant, __ U.S. ___, 196 S.Ct. 1954, 1962, 

195 L.Ed.2d 317 (2016).  Nonetheless, the Indian Civil Rights Act 

(“ICRA”) imposes constraints “similar, but not identical, to those 

contained in the Bill of Rights and the Fourteenth Amendment.”  Id. 

(citation omitted); see also United States v. Strong, 778 F.2d 1393, 

1397 (9th Cir.1985).  On search and seizure issues, the ICRA and the 

Fourth Amendment are essentially the same.  United States v. 

Becarra-Garcia, 397 F.3d 1167, 1171 (9th Cir. 2005).  Thus, the 

Ninth Circuit has decided to “analyze the reasonableness of the stop 

[of a non-Indian by tribal officers] under well-developed Fourth 

Amendment precedent, which nets the same result as an analysis 

under ICRA.”  Id.  That is, “suppression of evidence in a federal 

proceeding would be appropriate if the [officer’s] conduct violated 

ICRA.”  Id.  
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 In this case, the district court departed from the familiar 

Fourth Amendment principles of reasonable suspicion and probable 

cause to create a new, heightened standard for interactions between 

tribal officers and non-Indians on public rights-of-way within the 

boundaries of a reservation, one that requires an obvious or apparent 

violation of state or federal law prior to any detention.  That 

standard is not only contrary to Ninth Circuit precedent, as this case 

demonstrates, it creates an unfamiliar and even dangerous overlay to 

an otherwise well-known set of law enforcement procedures in Indian 

Country. 

I. The district court’s extension of Bressi conflicts 
with the general rule that tribal officers may detain 
non-Indian motorists on suspicion of state law 
violations on public highways within the 
reservation until the appropriate authorities 
arrive. 

Standard of review: Motions to suppress are reviewed de 

novo.  United States v. Rodgers, 656 F.3d 1023, 1026 (9th Cir. 2011); 

United States v. Stinson, 647 F.3d 1196, 1209 (9th Cir. 2011); United 

States v. Crawford, 372 F.3d 1048, 1053 (9th Cir. 2004) (en banc).   
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A. Tribes have the inherent, sovereign power to 
detain and deliver non-Indian offenders to the 
appropriate state or federal authorities. 

Although “Indian tribes do not have inherent jurisdiction to try 

and to punish non-Indians,” Oliphant v. Suquamish Indian Tribe, 

435 U.S. 191, 212 (1978), the Supreme Court has long recognized 

that the tribes retain the “traditional and undisputed power to 

exclude persons whom they deem to be undesirable from tribal 

lands,” and therefore have “the power to restrain those who disturb 

public order on the reservation, and if necessary to eject them.”  Duro 

v. Reina, 495 U.S. 676, 696–97 (1990).  “Where jurisdiction to try and 

punish an offender rests outside the tribe, tribal officers may exercise 

their power to detain the offender and transport him to the proper 

authorities.”  Id. at 697. 

The powers of tribal retained sovereignty are not limited to 

criminal jurisdiction over Indians and the right to exclude others.  

They include the powers “needed to control their own internal 

relations, and to preserve their own unique customs and social 

order.”  Duro, 495 U.S. at 685-86.  Among the retained powers of 

internal relations, courts have recognized the power to resolve civil 
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disputes involving non-members, the regulation of hunting and 

fishing on tribal lands by non-members, zoning and land-use 

decision-making, and other powers necessary for maintaining 

commercial relationships on the reservation.  Id. at 687-88 (citing 

Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65–66 (1978); Brendale 

v. Confederated Tribes and Bands of Yakima Indian Nation, 492 U.S. 

408 (1989); and Montana v. United States, 450 U.S. 544, 565 (1981)).   

Relevant here, tribes retain the sovereign power to not only 

exclude undesirable outsiders, but to maintain social order within 

the reservation.  As this Court has recognized, those retained powers 

include the ability to investigate and detain non-Indians suspected of 

violating state or federal law on public roads running through the 

reservation until the suspect can be delivered to the appropriate 

authorities.  Ortiz-Berraza, 512 F.2d at 1180; see also Strate v. A–1 

Contractors, 520 U.S. 438, 456 n. 11 (1997) (“We do not here question 

the authority of tribal police to patrol roads within a reservation, 

including rights-of-way made part of a state highway, and to detain 
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and turn over to state officers nonmembers stopped on the highway 

for conduct violating state law.”).3 

B. There is no Fourth Amendment distinction 
between a tribal stop of a non-Indian on a 
public right-of-way and one that occurs 
elsewhere on a reservation. 

Tribal officers may stop and detain for transfer to the 

appropriate authorities non-Indians within a reservation subject to 

the familiar Fourth Amendment benchmarks of reasonable suspicion 

and probable cause.  Becerra-Garcia, 397 F.3d at 1172-73.  As this 

Court explained in Ortiz-Berraza, those same principles govern tribal 

encounters with non-Indians on public highways within a 

reservation.  512 F.2d at 1180-81.  In Ortiz-Berraza, a tribal officer 

followed a suspicious camper from the main street of Sells, Arizona, 

on to the state highway within the Papago Indian Reservation.  512 

F.2d at 1178.  Similar to this case, Barraza had “stopped of his own 

                                      
3  The Supreme Court’s earlier cases dealing with the 

limitations of inherent sovereignty speak of the tribes’ authority over 
non-members, which would include non-member Indians.  See Duro, 
495 U.S. at 696-97.  With the ICRA, however, Congress gave tribes 
authority to prosecute non-member Indians.  United States v. Lara, 
541 U.S. 193, 207 (2004). 
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volition” on the highway, when the officer pulled up and asked some 

questions.  Id.  Barraza was detained for having no documentation 

and, while his vehicle registration was checked, the officer opened 

the camper door and discovered burlap sacks of marijuana.  Id. at 

1179. 

 The court refused to suppress evidence found in the camper 

because the search of the trailer was based on reasonable suspicion 

that ripened into probable cause.  Id. at 1180-81.  Further, the court 

explained that the tribal officer had authority to make the stop 

because the tribe had a general power to exclude, which included the 

power to investigate state and federal law violations anywhere 

within the reservation.  Id. at 1179 (“[Prior cases prohibiting tribal 

criminal jurisdiction over non-Indians] have not derogated from the 

sovereign power of tribal authorities to exclude trespassers who have 

violated state or federal law by delivering the offenders to the 

appropriate authorities.”); see also United States v. Terry, 400 F.3d 

575, 580 (8th Cir. 2005) (explaining the authority of tribal officers to 

detain a non-Indian suspect). 
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In Ortiz-Barraza, the traffic encounter “may have occurred 

within the right-of-way for a state highway” where the tribe’s power 

to exclude was limited.  512 F.2d at 1180.  But that did not deprive 

the officer of authority for making the stop or detaining the suspect.  

Id.  The court held that the location of the stop on a public right-of-

way “avails the defendant nothing,” [because] [r]ights of way running 

through a reservation remain part of the reservation and within the 

territorial jurisdiction of the tribal police.”  512 F.2d at 1180.  Thus, 

pursuant to Ortiz-Berraza, there is no Fourth Amendment 

distinction between a tribal stop of a non-Indian on a public highway 

and one that occurs elsewhere on the reservation.   

C. The district court misconstrued Bressi to 
create a new rule for tribal traffic stops of 
non-Indians on public highways. 

In this case, the district court overlooked the holding in Ortiz-

Berraza and instead relied on a roadblock case to re-define the 

relationship between tribal officers and non-Indians on public 

highways within a reservation.  Because tribes lack the authority to 

exclude non-Indians on public highways, the district court observed, 

tribal traffic stops of non-Indians on public highways are subject to 

  Case: 17-30022, 07/06/2017, ID: 10499555, DktEntry: 9, Page 29 of 47



24 
 

different rules.  ER 6 (citing Duro, 495 U.S. at 696-97).  Relying on 

Bressi, the court held that “tribal police therefore have no authority 

to investigate violations of state and federal law by non-Indians on a 

public right-of-way that crosses the reservation.”  ER 6.  Despite that 

conclusion, the court continued, “tribal police do not have to overlook 

obvious violations of state or federal law” on public rights-of-way.  Id.  

Thus, in the public right-of-way context, a special rule applies.  The 

court held, “If the person is non-Indian, the tribal officer may detain 

the person for the reasonable time it takes to turn the person over to 

state or federal authorities only when ‘it is apparent that a state or 

federal law has been violated.’”  ER 7, citing Bressi, 575 F.3d at 896. 

The district court misconstrued Bressi and its narrow rule in 

direct conflict with Ortiz-Barraza.  Bressi addressed a civil claim that 

officers of a tribal police department violated a non-Indian plaintiff’s 

constitutional rights by operating a roadblock across a state highway 

on tribal land.  Bressi, 575 F.3d at 893.  The issue turned on whether 

the tribal officers were authorized to stop non-Indian vehicles under 

the color of state law.  Thus, the court summarized:  

The Officers operating the roadblock were tribal officers who 
were authorized to enforce tribal law against any Indian, and to 
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investigate any state or federal law violation by any 
person.  The Nation did not authorize the Officers to enforce 
federal law; they could eject non-tribal members from tribally-
controlled areas or turn them over to federal custody.  Arizona 
law, however, did authorize them to enforce state law by virtue 
of their certification with the Arizona Peace Officer Standards 
and Training Board ("AZ POST").  Thus, the Officers could 
enforce tribal and state law, but not federal law.   
 

Id. at 894.  The particular authority and cross certification issues 

were critical in this context, because “no action under 42 U.S.C. § 

1983 can be maintained in federal court for persons alleging 

deprivation of constitutional rights under color of tribal law.”  See 

R.J. Williams Co. v. Ft. Belknap Housing Auth., 719 F.3d 979, 982 

(9th Cir. 1983).  The court in Bressi needed to determine whether the 

roadblock was being conducted under color of tribal law, or under the 

color of state law, due to the cross certification.  Id. at 895 (“The 

question that is crucial to Bressi’s challenge to the roadblock itself is 

whether the Officers were acting under color of state law, and 

whether they violated Bressi’s constitutional rights, when they 

stopped and questioned Bressi at the roadblock.”). 

In the course of that analysis, the court recognized “the 

authority of tribal officers to investigate violations of state and 

federal law by any person within the reservation, [and that] [w]hen 
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tribal officers discover such violations, they may detain the violators 

in order to deliver them to state or federal authorities.”  Id. at 895 

(citing Ortiz-Barraza, 512 F.2d at 1180, and State v. Schmuck, 121 

Wash.2d 373, 387, 850 P.2d 1332, 1339 (Wash. 1993)).  The court 

then went on to explain the complications created by a roadblock of a 

public highway, where the tribe’s power to exclude non-member 

Indians does not apply.  Bressi, 575 F.3d at 895-96.  But the court, in 

no uncertain terms, reaffirmed that a tribal officer who observes a 

vehicle violating tribal laws on state highways may stop the vehicle, 

and even if the violator turns out to be non-Indian, the tribal officer 

may detain the violator and deliver him or her to state or federal 

authorities.  Id. at 896.   

The court in Bressi then expressly distinguished “the rule 

permitting tribal authority over non-Indians on a public right-of-

way” with the “significantly greater” intrusion and inconvenience of a 

roadblock across a state highway.  Id.  Ordinary stops, the court 

observed, cause only a minor intrusion on the non-Indian motorist, 

whereas roadblocks stop all cars without any suspicion.  Bressi, 575 

F.3d at 896.  Because of the intrusion of suspicion-less roadblocks,  
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see City of Indianapolis v. Edmond, 531 U.S. 32 (2000), a tribal 

roadblock across a public right-of-way is “permissible only to the 

extent that the suspicion-less stop of non-Indians is limited to the 

amount of time, and the nature of inquiry, that can establish 

whether or not they are Indians.”  Id. at 896-897.  In that context, 

tribal officers may detain non-Indians only for “obvious violations.”  

To be clear, Bressi does describe the “ordinary” rule for tribal 

stops of non-Indians by referencing apparentness (as opposed to 

obviousness).4  Discussing the “ordinar[y]” case of a traffic stop based 

on reasonable suspicion, the court stated that if the violator is non-

Indian, and “[i]f it is apparent that a state or federal law has been 

violated, the officer may detain the non-Indian for a reasonable time 

in order to turn him or her over to state or federal authorities.”  Id. 

                                      
4 The district court was incorrect to conclude that Bressi used 

“apparent” and “obvious” interchangeably.  ER 7.  The context of 
Bressi’s use of the two terms suggests otherwise.  “Apparent” is used 
in the context of the ordinary rule for traffic stops, which would 
equate not to “obvious” violations, but to violations where reasonable 
suspicion exists or develops during a consensual encounter, but 
before a seizure occurs.  See Bressi, 575 F.2d at 896; Ortiz-Barraza, 
512 F.2d at 1180 (noting that a Fourth Amendment seizure may not 
have occurred until the defendant was patted down). 
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at 897 citing Schmuck, 850 P.2d at 1337, and Strate, 520 U.S. at 456 

n. 11.  But that should not be read to mean that every stop by a 

tribal officer on a right-of-way within the reservation is subject to the 

“obvious violations” standard for roadblocks.  Nor can it be read to in 

any way limit a tribal officer’s authority to perform ordinary welfare 

checks or investigate reasonable suspicions on a public right-of-way. 

Ortiz-Berraza, 512 F.2d at 1181 (“The tribal police officer was 

authorized to investigate within the reservation state and federal 

law violations thought to have been committed by non-Indian 

offenders.”).  For Bressi, the roadblock context was paramount.   

The point of Bressi’s analysis was not to say that tribal 

roadblocks are governed by a different Fourth Amendment standard 

than those conducted by state or federal entities.  Indeed, the 

prohibition on “searches for evidence of crime” is nearly identical to 

the requirement in Edmond that roadblocks must not be “primarily 

for the ordinary enterprise of investigating crimes.”  531 U.S. at 

44.  Instead, the purpose of Bressi’s analysis was to show that the 

officers were acting under the color of state law, not tribal law, when 

they stopped non-Indians without any suspicion, and thus were not  
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immune from suit under section 1983.  Bressi, 575 F.3d at 897.  

Thus, the court held, “Once they departed from, or went beyond the 

inquiry to establish that Bressi was not an Indian, they were acting 

under state law [because] . . . the roadblock functioned  . . . as an 

instrument for the enforcement of state law.”    Id.  

In this case, the district court applied the obviousness standard 

for roadblocks to the “ordinary case” that Bressi tried to distinguish.  

In doing so, the district court developed a new standard.  “Although 

the Ninth Circuit has not yet articulated the guideposts of Bressi’s 

‘apparent’ standard,” the court observed, “precedent indicates the 

standard is more stringent than particularized suspicion and 

probable cause.”  ER 7.  The court concluded that it would 

“undermine Bressi’s purpose and grant the tribes power they do not 

have” to equate the obviousness standard with reasonable suspicion 

or even probable cause.  ER 8.  Thus, the Court concluded that 

“Bressi’s ‘apparent’ standard is notably higher than ‘probable cause.’”  

Order at 8 (emphasis added).  How much higher, the court did not 

explain, but it is clear that Bressi provides no help in making that 

determination because Bressi says nothing about any new 
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evidentiary standard for ordinary traffic stops that is notably higher 

than probable cause.  Moreover, Bressi provides no help explaining 

how, as a matter of traffic-stop doctrine, how a tribe with no power to 

exclude non-Indians on a public highway could detain a non-Indian 

there at all, even if a state law violation was obvious.5  

D. Although tribes have no power to exclude non-
Indians from public highways on a 
reservation, they retain the sovereign power 
to regulate public safety there sufficient to 
allow ordinary and reasonable traffic stops. 

The error in the district court’s extension of Bressi beyond the 

roadblock context is manifest on its face.  The court in Bressi cited 

Ortiz-Barraza for the general rule that, pursuant to the usual Fourth 

Amendment procedures, tribal officers may detain persons who 

violate state or federal law within the reservation “in order to deliver 

them to state or federal authorities.”  575 F.3d 895.  At the same 

time, the Bressi court announced no intention to change the rule of 

                                      
5 The assumption from Bressi is that, in the roadblock context, 

an officer could detain a non-Indian for an obvious violation because, 
in the absence of the roadblock, the officer would have had suspicion 
to stop the vehicle.  That is, the vehicle would have been stopped in 
any event. Thus, the Bressi standard is tailored exclusively to the 
suspicion-less roadblock context.   
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Ortiz-Berraza to include the new “obvious” standard for traffic stops, 

nor could it.  Miller v. Gammie, 335 F.3d 889, 899 (9th Cir. 2003) 

(Ninth Circuit panel bound by prior panel decision unless that 

decision was later undercut by higher authority).  As noted earlier, 

the Bressi court distinguished the ordinary case—this case—to show 

that, while the ordinary Fourth Amendment rules apply there, 

roadblocks are different.  

The more fundamental error in the district court’s analysis, 

however, originates from its assumption that the Tribe, having 

relinquished its power to exclude non-Indians from public highways, 

has relinquished all of its other sovereign powers there as well.  That 

was the issue raised in State v. Schmuck, which the Bressi court also 

cited with authority.  575 F.3d 895.  In Schmuck, a tribal officer 

stopped a non-Indian on a public roadway through the reservation 

for suspected drunk driving.  850 P.2d at 1334.  “Because Schmuck 

was a non-Indian, [the tribal officer] informed him that he would be 

detained until the Washington State Patrol could respond.”  Id.   

Schmuck challenged the tribal officer’s authority to stop and 

detain him.  One of the arguments raised on his behalf was that the 
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tribe “no longer has the power to exclude from its Reservation or the 

lesser included power to detain, in particular because Schmuck was 

traveling on a public road in the Reservation.”  Id. at 1340.  Relying 

on Ortiz-Barraza, the Washington high court rejected that argument, 

in part because the power to exclude is not the only tribal sovereign 

power at issue on public roads.  The court stated: 

We also note that the Tribe’s authority to stop and detain  
 is not necessarily based exclusively on the power to   
 exclude non-Indians from tribal lands, but may also be   
 derived from the Tribe’s general authority as sovereign.   
 Although we recognize that a tribe’s inherent sovereign  
 powers do not generally extend to the activities of   
 nonmembers of the tribe, tribes still retain some limited  
 authority to regulate the conduct of non-Indians on   
 reservation land . . . . 
 

Id. at 1341, citing Montana, 450 U.S. at 565 (“A tribe may also retain 

inherent power to exercise civil authority over conduct of non-

Indians on fee lands with its reservation when that conduct threatens 

or has some direct effect on the political integrity, the economic 

security, or the health or welfare of the tribe.”) (emphasis by 

Schmuck); see also Strate, 520 U.S. at 456 n. 11 (right to patrol roads 

and “detain and turn over to state officers nonmembers stopped on 

the highway for conduct violating state law” acknowledged despite 
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tribe’s lack of power to exclude on public highways within the 

reservation) (citing Schmuck, 850 P.2d at 1339).   

Here, as in Schmuck, allowing an impaired driver who appears 

to be reaching for a gun with a child in his lap to simply wander off 

down the road in the middle of the night could “possibly kill or injure 

Indians or non-Indians [and] would certainly be detrimental to the 

health and welfare of the Tribe.”  Schmuck, 850 P.2d at 1339.  

Holding otherwise “would severely hamper the Tribe’s ability to 

protect the welfare of Indians, as well as non-Indians on the 

Reservation.”  Id. at 1342.  The district court’s extension of Bressi to 

deprive the Crow Tribe of that element of retained sovereignty was 

not only error, it was dangerous error.   

II. Lack of authority does not, of itself, render a traffic 
stop unreasonable. 

Even assuming, as the district court concluded, that officer 

Saylor acted without authority when he detained Cooley on suspicion 

of state crimes, suppression was not warranted unless Saylor acted 

unreasonably.  In Becerra-Garcia, tribal rangers stopped a vehicle on 

a dirt road within the reservation and detained the driver and 

passengers for Border Patrol.  397 F.3d at 1170.  Tribal rangers have 
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less power than fully authorized tribal police officers; they are 

allowed to patrol the reservation and report suspicious vehicles, but 

have no authority to stop vehicles.  Id. at 1169-1170.  The court 

rejected the argument that, because the stop was in violation of 

tribal authority, it necessarily violated the Fourth Amendment.  Id. 

at 1173.  The court held “the legality of the seizure does not depend 

on the rangers’ authority under tribal law, [and turned] to the 

question whether, under Fourth Amendment standards, the stop was 

reasonable.”  Id. at 1174.  The court then unequivocally applied the 

recognized Fourth Amendment standard:  “The Fourth Amendment 

requires only reasonable suspicion in the context of investigative 

traffic stops.”  Id.  The court stated that, “[f]ollowing the 

longstanding principle that reasonableness cannot be reduced to per 

se rules, we have never held that a stop that exceeds an officer’s 

tribal authority is automatically unreasonable.”  Id. at 1175; accord 

Terry, 400 F.3d at 579-80 (applying Fourth Amendment principles 

and upholding overnight detention of a non-Indian in a tribal jail).  

In this case, the district court was wrong to conclude that 

Saylor’s status as a tribal officer on a public roadway automatically 
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made the stop unreasonable.  See ER 10 (citing “Officer Sayler 

exceeded the scope of his authority” as the reason evidence was “the 

fruit of the poisonous tree”).  There is no question that the stop here 

would have been reasonable if it had occurred on a dirt road far 

removed from any public highway, as in Becerra-Garcia.  Moreover, 

the same stop, if conducted by a state officer, would have been 

equally reasonable.  That is, the district court’s grounds for 

suppression turned entirely on the officer’s authority, not on the 

reasonableness of the stop.  In essence, the stop was made 

unreasonable by land status.  Because there were no other outward 

signs of unreasonableness beyond the officer’s authority to act on a 

public roadway, there was no basis for suppression because “the 

legality of the seizure does not depend on the [officer’s] authority 

under tribal law.” Id. at 1174.  

III. The district court’s new traffic stop standard for 
public highways is logistically unworkable, even 
dangerous. 

As this case demonstrates, the district court’s restrictions on a 

tribal officer’s use of detention on a public highway places both the 

officer and the public at risk.  Here, the incident began with a 
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consensual encounter.  Saylor stopped to check on the welfare of the 

persons in the vehicle.  ER 19.  Saylor engaged Cooley about the 

nature of his business there and the child in his custody “as long as 

he was willing to talk with me . . . .”  ER 25.  It wasn’t until Saylor 

drew his weapon and ordered Cooley to show his hands that 

detention occurred.  ER 9.  By that time, Saylor had legitimate 

reasons to fear for his own safety as well as the child’s.  ER 29.   

Consensual encounters do not implicate the Fourth 

Amendment.  Florida v. Bostick, 501 U.S. 429, 438-39 (1991).   Even 

if Saylor immediately recognized Cooley as a non-Indian, he was free 

to continue the consensual conversation as long as long as it did not 

involve detention.  But problematically here, detention occurred 

because of legitimate safety concerns.  In those circumstances, the 

district court’s obviousness rule required Saylor to allow Cooley to 

drive away despite any potential danger to Saylor, the child, or other 

motorists.      

The obviousness rule is unworkable in many other respects.  

For instance, beyond being “notably higher” than probable cause, the 

new standard is largely undefined.  Nevertheless, tribal officers must 
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employ it on a moment’s notice in the field.  And often it will not be 

clear where the new rule applies, because the distinction between a 

public road, where the power to exclude has been extinguished, and a 

tribal road might be quite subtle.  It is entirely possible that an 

officer would be required to apply one rule on a public highway on 

one side of the fence, but another rule on the dirt frontage road only 

a few yards away.    

Finally, the obviousness rule requires a tribal officer to 

determine quickly whether a potential suspect is an Indian or a non-

Indian.  As this Court is well aware, that is not always an easy 

question.  See United States v. LaBuff, 658 F.3d 873, 874 (9th Cir. 

2011) (“determining who is an Indian [for purposes of a criminal 

statute] is not easy”); United States v. Bruce, 394 F.3d 1215, 1223 

(9th Cir. 2005) (inquiry requires a “degree of Indian blood” and 

“tribal or government recognition as an Indian”).  In sum, the 

obviousness rule does little promote Fourth Amendment ideal of 

reasonableness.  It should be rejected as unworkable and 

unnecessary.  See United States v. Montoya De Hernandez, 473 U.S. 

531, 541 (1985) (rejecting a new constitutional standard because “we 
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are dealing with the constitutional requirement of reasonableness . . 

. and subtle verbal gradations may obscure rather than elucidate the 

meaning of the provision in question”).   

CONCLUSION 

Although the United States believes that the record in this case 

establishes a sufficient basis for reasonable suspicion that ripened 

into probable cause under the Fourth Amendment, the district court 

did not reach that issue.  The district court’s order of suppression 

should be vacated, and the case should be remanded for further 

proceedings under the traditional Fourth Amendment analysis; that 

is, whether Saylor unlawfully detained Cooley without reasonable 

suspicion that criminal activity was afoot.  See Terry v. Ohio, 392 

U.S. 1, 30 (1968).   

DATED this 6th day of July, 2017. 
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STATEMENT OF RELATED CASES 

The government is not aware of any related cases. 
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