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I. REPLY OVERVIEW 

 Continuing their decades-long distain for the “maximum flexibility” 

technology policy for Class II bingo gaming that Congress enshrined in IGRA, 

Appellees United States (“USA”) and State of California (“California”) repackage 

and rehash their arguments from the 1990s to stymie and stifle “novel” Indian 

gaming innovation using modern technology enhancements that promote 

participation among bingo players. The Ninth Circuit has previously rejected such 

efforts to “freeze” Class II bingo in the “paper and dauber” era, and should do so 

again here, allowing the Iipay Nation of Santa Ysabel (“Iipay”), as Congress 

intended, to use innovative technological advancements in conducting their Class 

II bingo gaming. 

 In their Joint Answering Brief (“JAB”), USA and California spend much 

time circling around but never directly addressing the core analytical framework 

questions raised by Appellants’ appeal: (1) does UIGEA alter or limit IGRA in any 

way (no it does not); (2) is the IGRA statutory text referring to gaming activities 

“conducted on Indian lands” ambiguous for purposes of IGRA’s statutory 

construction (yes it is), and (3) is tribally-regulated proxy play server-based bingo 

gaming accessed by patrons using a browser-based Internet link consistent with 

IGRA and applicable tribal law (yes it is)? Their reticence to address these 

questions is understandable, for the answer to each only leads to one conclusion: 
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that the gaming offered by Desert Rose Bingo (“DRB”) is legal Class II bingo 

“conducted on Indian lands” under IGRA and therefore is not subject to any 

UIGEA enforcement action. 

 With respect to UIGEA, USA and California completely ignore the first 

guidepost for this Court’s analysis in this case, the master rule of construction for 

UIGEA required by Congress–i.e., Section 5361(b)’s clear directive that “no 

provision” of UIGEA “shall be construed” to “alter [or] limit” in any way IGRA, a 

specific federal law permitting and regulating gambling.  

 As to IGRA, USA and California sidestep the central statutory interpretation 

issue: what does gaming activities “conducted on Indian lands” mean for purposes 

of IGRA given the undefined and ambiguous nature of the IGRA text and the 

application of the Indian canons of construction. Likewise, they avoid even 

discussing the impact of relevant tribal laws and final agency actions made by the 

National Indian Gaming Commission (“NIGC”) and the Iipay Nation of Santa 

Ysabel Gaming Commission (“SYGC”, the primary regulator of Class II bingo 

gaming under IGRA) on any analysis of whether DRB’s bingo gaming falls within 

the meaning of the statutory phrase “conducted on Indian lands.” Nor do they 

account in any fashion for the “maximum flexibility” technology policy that 

Congress enshrined in the IGRA for Class II bingo gaming. 

 In sum, as USA and California concede, they cannot point to any express 
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IGRA text that on its face specifically states “patrons [must] be physically present 

within Indian country at the time” the DRB bingo games (i.e., “gaming activities”) 

are played (i.e., “conducted on Indian lands”). And they certainly cannot cite to 

any express and unambiguous text in IGRA that requires a patron of DRB to be 

“physically located on Indian lands at the time” they access the DRB gaming 

facility to make a request that bingo games be played for them at a later time by 

their designated proxy agent who is located on Indian lands.     

II. UIGEA’S MASTER RULE OF CONSTRUCTION PRECLUDES 
USING ANY OF UIGEA’S TERMS OR PROVISIONS TO 
INTERPRET THE MEANING OF “CONDUCTED ON INDIAN 
LANDS” FOR PURPOSES OF IGRA  

 
USA and California continue to ignore and gloss over UIGEA’s own 

restrictive language in 31 U.S.C. § 5361(b). This key provision in UIGEA stands 

as the governing “legal authority” mandating that the Court must not use any 

statutory language related to UIGEA as part of its construction of IGRA in 

determining what “conducted on Indian lands” means for purposes of IGRA. In 

other words, Congress has clearly and expressly stated in UIGEA itself that the 

“conducted on Indian lands” analysis to be made under IGRA and applicable tribal 

law must be made only through a “for purposes of IGRA” lens, without relying on 

any language or terms contained in UIGEA.  

USA and California concede as much when they state, “[T]he only issue on 

appeal[] is whether DRB is conducted ‘on Indian lands’ for purposes of IGRA.” 
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JAB at 9 (emphasis added).  This means that it is the legal precedents and 

principles applicable to IGRA, and not UIGEA, that must be applied and 

considered, for only IGRA sets the limits of the bingo gaming offered by DRB.1 

And any interpretation of IGRA must be made “broadly” and liberally in favor of 

the tribal interests under the Indian canons of construction. “In passing IGRA, 

Congress assured tribes that the statute would always be construed in their best 

interests.” Rincon Band of Luiseno Mission Indians of the Rincon Reservation v. 

Schwarzenegger, 602 F.3d 1019, 1027 (9th Cir. 2010).  

/// 

/// 

/// 
                                                
1 UIGEA is indeed “meaningless and ineffective” (JAB at 12) to any legal Class II 
bingo, or any other legally operated Class II gaming, or for that matter, to any 
“legal” gaming whether such gaming uses part of the Internet or not. The predicate 
for UIGEA is that the underlying gaming operation is not legal under the 
applicable federal law governing its operation (IGRA in the case here). Thus, the 
proper analysis in the first instance is to determine if the substantive law at issue – 
IGRA – by its own terms alone permits the gaming conducted by DRB. And since 
IGRA is game specific, (see 25 U.S.C. § 2703(7) (defining Class II gaming and 
listing examples of specific games)), this analysis must be made keeping in mind 
IGRA’s “maximum flexibility” technology policy for Class II bingo games. As the 
NIGC has noted, the technology used with today’s “Class II gaming system” 
reflects the “ingenuity of gaming designers” which is “intended to be given freer 
rein by IGRA in the context of class II gaming.” See NIGC 25 CFR Part 502 Final 
Rule Notice, 67 Fed. Reg. at 41168 (June 17, 2002). One cannot simply, as 
Appellees try to do, bootstrap or shoehorn UIGEA terms (i.e., “initiated” or 
“otherwise made”) into the applicable substantive federal law in the first instance 
in order to create a supposed violation of IGRA that then justifies the leap to apply 
UIGEA to the purported IGRA violation.  
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III. THE UNDEFINED AND AMBIGUOUS NATURE OF THE 
IGRA TEXT MEANS THE INDIAN CANONS OF 
CONSTRUCTION MUST BE APPLIED AND IGRA 
LIBERALLY CONSTRUED IN FAVOR OF THE TRIBAL 
INTERESTS IN MAKING ANY STATUTORY 
INTERPRETATION OF WHAT BINGO GAMING ACTIVITY 
“CONDUCTED ON INDIAN LANDS” MEANS FOR PURPOSES 
OF IGRA 

 
As USA and California concede, nothing in IGRA’s text on its face directly 

and expressly states that the “physical location” of a patron is determinative under 

IGRA in construing the IGRA term gaming activities “conducted on Indian lands.” 

JAB at 14 (“the provisions of IGRA that define class I, class II and class III 

gaming make no reference to the situs of the gaming activities”). Moreover, they 

cannot point to any IGRA text that unambiguously requires a DRB patron to be 

“physically present” on Indian lands to access bingo games played at tribal gaming 

operations, particularly games to be played by the patron’s designated proxy 

located on-site at the tribal gaming facility via game servers located on tribal land. 

As a consequence, they must fall back onto trying to use IGRA’s legislative history 

to “confirm” their misguided narrow interpretation of IGRA. JAB at 15-17.  

But in doing so, however, USA and California actually confirm that the key 

IGRA text at issue here–the meaning of bingo gaming activity “conducted on 

Indian lands” for purposes of IGRA–is subject to different reasonable 

interpretations. Otherwise there would be no need to resort to legislative history or 
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other statutes2 to divine the meaning of this text. This confirms what Appellants 

have always contended: the statutory phrase is ambiguous. Such ambiguity 

requires application of the Indian canons of construction to the interpretive 

analysis.3 When a court is “faced with . . . two possible constructions, [its] choice 

between them must be dictated by a principle deeply rooted in [the Supreme] 

Court’s Indian jurisprudence: ‘Statutes are to be construed in favor of the Indians, 

with ambiguous provisions interpreted to their benefit.’” County of Yakima v. 

Confederated Tribes & Bands of the Yakima Indian Nation, 502 U.S. 251, 269 

(1992) (quoting Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985)). 

                                                
2 The fact that the off-reservation means of access to DRB’s bingo games played at 
the tribal gaming facility could be accomplished via telephone instead of an 
Internet communication link demonstrates that UIGEA is not the end all, be all for 
construing IGRA as USA and California seem to think. With telephone access, no 
use of the Internet would be involved, so of course UIGEA would not be 
applicable. But the question whether IGRA permits DRB’s bingo gaming would 
still remain. Accordingly, even setting aside for the moment Section 5361(b)’s 
express directive restricting the use of UIGEA’s “initiated or otherwise made” 
language to limit IGRA gaming, these UIGEA terms are completely immaterial to 
answering what bingo gaming activity “conducted on Indian lands” means for 
purposes of IGRA. 
3 Further demonstrating that the key IGRA text is, at best, ambiguous is the fact the 
NIGC itself has interpreted this language to mean that IGRA does not prohibit a 
patron from using a “telephone or other off-reservation means of access” to 
gaming offered by tribes under IGRA. Over 20 years ago the NIGC looked at this 
specific issue, and the NIGC Chairman declared that “In the opinion of the NIGC, 
[a tribal lottery], which involves customers purchasing tickets with credit cards 
both in person and by telephone from locations both inside and outside the [State], 
is not prohibited by the IGRA.” See AT&T Corp. v. Coeur D’Alene Tribe, 295 
F.3d 899, 902 (9th Cir. 2002).     
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At best, USA and California beg the questions relevant to the main inquiry 

here – that is, when do the DRB bingo games commence for purposes of IGRA 

(especially when proxy play is used and the game is conducted via servers located 

on Indian lands) and what constitutes bingo gaming activity “conducted” on Indian 

lands for purposes of IGRA.  

In this respect, there is no dispute between the parties that IGRA regulates 

“gaming activities conducted on Indian lands.”4 But in light of the Indian canons 

requiring that this ambiguous IGRA text be construed liberally in favor of the tribal 

interests, it is Appellants’ contention that all IGRA actually requires is that DRB’s 

bingo games (i.e., “gaming activities”) be played (i.e., “conducted on Indian 

lands”) in the DRB gaming facility. In other words, the bingo game is “conducted” 

                                                
4  USA and California focus on only a part of the key IGRA text at issue here, the 
last two words “Indian lands.” JAB at 13-15. But “Indian lands” only defines a 
geographic point and simply reciting the definition for these two words does not go 
far enough with respect to construing IGRA to determine whether IGRA permits 
“off-reservation access” by a patron to bingo games played at that geographic 
point, whether the game is played by the patron or later by their proxy. It provides 
no meaningful assistance in determining for purposes of IGRA what constitutes the 
“bingo” gaming activity that must be conducted at that geographic point, and what 
it means under IGRA to “conduct” such gaming. It certainly does not provide 
evidence of “plain language” in IGRA that “clearly” requires, as USA and 
California claim (JAB at 13-15), that a patron needs to be “physically present” on 
Iipay lands either before or at the time the bingo game play is conducted at DRB’s 
gaming facility using the VPNAPS gaming system. And it is noteworthy that the 
district court did not rely on this “plain language” argument in attempting to 
resolve the “thorny and complex legal issues” presented by the statutory 
construction of IGRA.       
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where the DRB game system servers controlling the game are located in the 

gaming facility (where the games are played).5 That is because these game servers 

function as the traditional bingo hall official who conducts the game–i.e., where 

the offer to purchase a bingo card is received by the official, where the official will 

decide to accept the card purchase offer6, where the game will proceed with a ball 

draw if there are enough game participants, and where the official makes the game 

decisions to the point of payout or collection.      

                                                
5 The game management and game math servers of the DRB game system, based 
upon information received by them, control, process and record every aspect of the 
transaction and the bingo game, and the acceptance or rejection of proxy play 
requests, the assignment of bingo cards for the game participant, the virtual ball 
draw and the determination of game outcome are all conducted within these 
servers. (ER Vol. II/171 at ¶¶ 50-52).  It is undisputed that the DRB game servers 
are located on Iipay Indian lands. (ER Vol. II/171 at ¶ 58). 
6 USA and California really stretch things in citing out-of-context portions of the 
decision in United States v. Calamaro, 354 U.S. 351 (1957), in an effort to relocate 
DRB’s bingo activity. JAB at 22. This case, dealing with the statutory 
interpretation of certain terms in the Internal Revenue Code of 1939, obviously 
does not involve IGRA’s terms or legislative history. Given its context, any 
relevance to the present appeal is limited to the fact it highlights that a “gambling 
contract” is not made until the offer is accepted by the gambling business–in other 
words, placing and receiving of a “wager” as defined in the 1939 Code are part of 
the same “acceptance” coin for purposes of the 1939 Code. Interestingly, in 
rejecting the federal government effort to expand the reach of the contested 1939 
Code provision to include the “pick-up man” in a number game, the Supreme 
Court noted that Congress had not expressly done so in the statutory language, and 
neither “[W]e nor the [IRS] may rewrite the statute simply because we may feel 
that the scheme it creates could be improved upon.” Id. at 357. The same can be 
said of USA and California’s effort to rewrite IGRA to include their suggested 
implicit “patron physical location” requirement for Class II bingo. 
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In the words of the Supreme Court, there was no “accumulated settled 

meaning . . . under common law” of the term bingo “gaming activities conducted 

on Indian lands” that it can be assumed Congress intended to adopt in lieu of 

providing a statutory definition. Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 

318, 322 (1992). A federal statute must meet an exacting standard to be 

unambiguous. Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 

461 U.S. 837, 842 (1984) (statute is unambiguous only if “Congress has directly 

spoken to the precise question at issue”). If the statute is silent on a point or uses 

terms that do not “compel” a single meaning, the statute is ambiguous. Id. at 843, 

860; see also Rudlark v. C.I.R., 141 F.3d 936, 940 (9th Cir. 1998) (if Congress 

uses “broad generalized language” in statute, party must make “compelling” 

argument that Congress intended only one result). 

IV. JUDICIAL DEFERENCE MUST BE ACCORDED TO NIGC’S 
AND SYGC’S INTERPRETATION OF IGRA’S AMBIGUOUS 
TEXT 
 

As detailed below in Section V, the NIGC and SYGC have interpreted 

IGRA’s ambiguous text “gaming activity conducted on Indian lands” to permit 

“telephone or other off-reservation means of access” to gaming offered by a tribe 

at their tribal gaming facility located on Indian lands, and to permit the proxy play 

of Class II bingo games by a patron’s agent located on Indian lands. It is settled 

law that federal courts will defer to an interpretation of an ambiguous statute by the 
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federal agency charged with its administration. The agency’s interpretation does 

not need to be the best, the most reasonable, or even the most plausible reading of 

the statute. Chevron, 467 U.S. at 843 n. 11. Nor does it have to be the 

interpretation a court would prefer were it writing on a clean slate. Williams v. 

Babbitt, 115 F.3d 657, 660 (9th Cir. 1997). The only question is whether the 

agency’s position is so beyond the pale of any conceivable reading, so wholly 

unsupported by reason, that the court is compelled to reject it. Luixnoi, Inc. v. 

Stratman, 154 F.3d 1062, 1069-70 (9th Cir. 1998) (agency’s interpretation “need 

not be flawless to be reasonable”).  

Construing the ambiguous IGRA text at issue in light of the Indian canons of 

construction as well as applicable tribal law, SYGC, the primary regulator of Class 

II gaming under IGRA, has determined by final agency action that the proxy play 

server-based bingo gaming offered by DRB is legal Class II bingo gaming 

“conducted on Indian lands” for purposes of IGRA. (ER Vol. II/180 at ¶ 44-45; ER 

Vol. III/434-437). This determination is consistent with the NIGC’s previous 

determination that IGRA does not prohibit a patron from using the “telephone or 

other off-reservation means of access” to gaming offered by a tribe at their tribal 

gaming facility located on Indian lands. See AT&T Corp. v. Coeur D’Alene Tribe, 

295 F.3d at 909 (“NIGC’s approval of the Tribe’s management contract [and 

gaming ordinance] evidences the NIGC’s determination that IGRA permits 
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operation of the Lottery even though it allows ticket sales via off-Reservation 

phone calls”). 

In order to insert their implicit “patron physically present” requirement into 

IGRA,7 USA and California ask the Court to blithely ignore both of these agency 

decisions. In this respect, they state that the AT&T Corp. v. Coeur D’Alene Tribe 

decision “offers no assistance” on the issue. The decision, however, does provide 

direct and relevant insight into one of the “crucial considerations” for the analysis 

before this Court – its admonition that deference must be accorded to the agencies 

with responsibility for regulating IGRA gaming when considering if IGRA permits 

“off-reservation means of access” to such gaming offered by a tribe. AT&T Corp. 

v. Coeur D’Alene Tribe, 295 F.3d at 905-906. 

In their JAB, USA and California fail to address in any meaningful way the 

impact of relevant tribal laws and final agency actions made by the NIGC and 

SYGC on any analysis of whether DRB’s bingo gaming falls within the meaning 

of the statutory phrase “conducted on Indian lands,” particularly given the text’s 

ambiguous nature. They simply ask the Court to toss aside these facts, making the 

same analytical mistake made by the district court in the Coeur D’Alene Tribe case 

in “discounting” the NIGC’s approval of both the management contract and tribal 

                                                
7 In contrast, as described in Appellant’s Opening Brief (“OB”) at 27, California 
does not have a “patron physically present” requirement for its state authorized 
“Advanced Depositing Wagering” for the horse racing industry.  
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gaming ordinance authorizing the tribal national lottery. AT&T Corp. v. Coeur 

D’Alene Tribe, 295 F.3d at 905. The baseline then is that approval of DRB’s 

gaming system pursuant to IGRA’s regulatory regime means its proxy play server-

based bingo gaming is legally “conducted on Indian lands” for purposes of IGRA. 

Like the NIGC did with respect to its approval of the National Indian Lottery 

plan, before approving the use of the DRB gaming system the SYGC thoroughly 

analyzed IGRA, as well as the multiple tribal laws and regulations that Iipay as a 

sovereign nation made applicable to such gaming, to ensure that the gaming was in 

compliance with IGRA, including whether the bingo games played using the 

system were “conducted on Indian lands.” The SYGC made its licensing approval 

for the DRB gaming system pursuant to the authority delegated to it under NIGC 

regulations. See 25 C.F.R. Parts 543 and 547.  

V. TRIBALLY-REGULATED PROXY PLAY SERVER-BASED 
BINGO GAMING ACCESSED BY PATRONS USING A 
BROWSER-BASED INTERNET LINK IS CONSISTENT WITH 
IGRA AND APPLICABLE TRIBAL LAW  

 
The VPNAPS gaming system used by DRB to play the bingo games uses 

innovative technology advancements to enhance the “wholly-electronic format” of 

the standard Class II bingo gaming system8 that has been used in Indian casinos 

                                                
8 As explained by the NIGC in adopting its new definitions in 2002: 

IGRA permits the play of bingo, lotto, and other games similar to bingo in 
an electronic or electromechanical format, even a wholly electronic format, 
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over the last two decades (and which, as permitted by IGRA, do not require a 

patron to take a physical act when playing the bingo game with the system’s 

technical aids after being entered into a bingo game). See 78 Fed. Reg. 37998 

(June 25, 2013). One of the primary innovative (or “novel” to used Appellees’ 

words) engineering features of the VPNAPS gaming system is that it seamlessly 

integrates into the standard Class II bingo gaming system a “wholly-electronic 

format” proxy play technology set platform that likewise permits the legally 

designated proxy agent located at the DRB gaming facility, acting as a substitute 

for the patron, to use the system’s technical aids to play the bingo game for the 

patron without the need of any further physical act after being entered into a bingo 

game.9  (ER Vol. II/ 200-202 at ¶¶154-163).  

                                                                                                                                                       
provided that multiple players are playing with or against each other.  . . .  A 
manual component to the game is not necessary. 
 

67 Fed. Reg. 41166, 41171 (June 17, 2002) (first emphasis in original) (second 
emphasis added). In this respect, the premise of NIGC’s Parts 543 and 547 
regulations adopted after its 2002 definition amendments is that the bingo game is 
initiated and played within the Class II Gaming System’s servers located on Indian 
lands. 
 
9 And whether it’s made by the patron or their proxy, the request to enter and join a 
bingo game under IGRA does not require a touch or other “physical” manifestation 
given the statute’s “three explicit criteria” for Class II bingo, especially when one 
considers that “technologic aids” include any technology that “broaden the 
participation levels in a common game.” See 25 C.F.R. § 502.7(b)(1). For example, 
a tribe may wish to broaden participation in its bingo games by using a Class II 
gaming system that caters to blind individuals, wounded war vets or others without 
limbs, etc.  To facilitate their participation in the bingo games, the Class II gaming 
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Nowhere in their JAB do USA or California dispute that the use of proxy 

play for Class II bingo games is not allowed under IGRA.10 JAB at 32-33. Nor 

                                                                                                                                                       
system used by the tribe could have a voice-recognition technology set that allows 
the disable patron to verbally state to the gaming system that he wants to purchase 
a five-cent bingo card for the next five-cent game and verbally provide his tribal 
gaming account number and password to fund the game play request (i.e., making 
the “initial touch” for a bingo game by verbal command only). The voice-
recognition technology set then translates this verbal command into software code 
that the gaming system can read and understand, and then transmits it to the math 
and game management servers located in the back office area of the tribal casino – 
similar in nature to how a “physical touch” is converted by the patron interface of 
today’s standard “Class II gaming system” with client-server architecture and then 
transmitted by electric current or wirelessly to the math and game management 
servers of those systems, also located in the back office area of the tribal casino.  
Thereafter, just as is done for a patron who can initiate his game play request by 
using his arms and hands to press a tangible button, the cover requirements of the 
second and third criteria for IGRA bingo are performed by the disable patron 
through the assistance of an auto-daub feature in the gaming system. 
10 They simply object to the proxy play agent being allowed to play for more than 
one patron at a time, and allowing the proxy play agent to use the same gaming 
system “technologic aids” that under IGRA can assist a patron in playing the bingo 
game in person at the tribal bingo hall, when the proxy play agent plays the bingo 
games on behalf of the patron – i.e., technologic aids like auto-daub features that 
assist the proxy in determining whether a card held for a particular patron has a 
pre-designated pattern matching the numbers drawn for the bingo game. Such use 
of electronic “bingo card minder” aids by a proxy agent for patrons has long been 
permitted by the NIGC and is expressly permitted by SYGC gaming regulations. 
See SYGC Regulation 14-I009, Section 5.0(d)(3)(x) (ER Vol. II/297); SYGC 
Regulation 14-I011, Section 11.0(c) (ER Vol. II/320). In sum, the proxy agent is 
the person who is “actively engaged” in the Class II bingo game play at the time it 
is held; although, it must be noted, there is no such express “active engagement” 
requirement for purposes of IGRA bingo – this is an “implicit” criteria that USA 
and California have simply invented to add to IGRA’s three explicit statutory 
criteria for Class II bingo. See U.S. v. 103 Electronic Gaming Devices, 223 F.3d 
1091, 1096-1097 (9th Cir. 2000) (holding both IGRA’s three explicit criteria 
constitute the sole legal requirements for a game to count as class II bingo, and 
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could they because such proxy play of bingo games offered by tribes has been 

approved by the NIGC for over 20 years. See OB at 33-34. Moreover, Iipay tribal 

gaming regulations expressly permit proxy play for a patron by a DRB employee 

designated as the patron’s legally designated agent. See SYGC Regulation 14-

I009, Section 5.0(d)(3)(viii) (ER Vol. II/296); SYGC Regulation 14-I011, Section 

11.0(b) (ER Vol. II/320). Likewise, all DRB bingo gaming is subject to written 

“House Rules” for bingo game play that expressly state the bingo game will be 

played by the patron’s proxy. (ER Vol. III/585-587).  

 USA and California try to distract the Court from the important impact of 

these noted regulatory agency actions and sovereign laws on its analysis in this 

case, misapplying the lesson of Michigan v. Bay Mills Indian Cmty., 134 S.Ct. 

2024 (2014) in order to deflect attention away from the proxy play element of the 

DRB gaming system.11 JAB at 17-20. This backdoor attempt to undermine tribal 

                                                                                                                                                       
“NIGC’s conception of what counts as bingo under IGRA” – via its implementing 
regulations interpreting Congressional intent to not “limit bingo to its classic form” 
– is entitled to “substantial deference.”); U.S. v. 103 Electronic Gambling Devices, 
No. 98-1984, 1998 WL 827586 at *6 (N.D. Cal. Nov. 23,1998) (“There is nothing 
in IGRA or its implementing regulations . . . that requires a player to independently 
locate each called number on each of the player’s cards and manually ‘cover’ each 
number independently and separately. The statute and the implementing 
regulations merely require that a player cover the numbers without specifying how 
they must be covered.”). 
 
11 In doing so, USA and California perversely try to turn a decision by the Supreme 
Court that upheld tribal sovereignty and is meant to be a shield protecting tribal 
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sovereignty and Iipay’s rights under IGRA to conduct Class II gaming utilizing the 

“maximum flexibility” technology policy that Congress enshrined in the IGRA for 

Class II bingo gaming should be rejected. Despite what USA and California claim, 

the reasoning in Bay Mills actually supports the conclusion that the proxy play 

server-based bingo gaming offered by DRB is legal Class II bingo gaming 

“conducted on Indian lands” for purposes of IGRA. Bay Mills instructs that it is 

only the play of the bingo game itself that constitutes the gaming activity to be 

conducted on Indian lands.12  

 This is consistent with the SYGC’s decision as to what constitutes bingo 

gaming activity under IGRA. In approving the use of the VPNAPS gaming system 
                                                                                                                                                       
interests against overreaching by states into a sword to cut down the tribal interests 
that IGRA was enacted to preserve, impairing tribal sovereignty in the process. 
 

12 Like USA and California do here, in Bay Mills the State of Michigan tried to 
“relocate” the situs of the gaming activity in order to suit its needs. Michigan v. 
Bay Mills Indian Comty., 134 S.Ct. at 2032-2033.  Michigan did not agree that the 
tribal casino where Class III gaming took place was built on Indian lands, and sued 
the tribe to enjoin the games at that site. In order, however, to avoid the problem of 
tribal sovereign immunity that would protect the tribe from the lawsuit, Michigan 
got creative and claimed that the “necessary administrative action” of licensing the 
casino operations – which was done by the tribal gaming agency located on Indian 
lands – is part of the “gaming activity.” Id. This gaming activity “relocation” 
argument, if accepted by the courts, would have allowed Michigan’s lawsuit to 
proceed. In the context of making its determination that tribal sovereign immunity 
was not waived and the lawsuit must be dismissed, Michigan’s relocation 
argument was soundly rejected by the Supreme Court. As Justice Kagan noted, for 
purposes of IGRA, “gaming activity” is limited to the “stuff involved in playing 
the [bingo] games”. Id. at 2032 (emphasis added) (for example, with Class III 
games, “each roll of the dice and spin of the wheel.”).  
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and deciding that the DRB “gaming is conducted on Indian lands,” (ER Vol. III/ 

436), the Iipay tribal gaming commission determined that:  

For purposes of IGRA, the only essential bingo “gaming activity” elements 
that must be held on Indian lands are: (1) bingo cards must be assigned and 
distributed to players (or their proxy), (2) random numbers must be drawn, 
and (3) the results of the bingo game must be communicated to players (or 
their proxy).  Like today’s “Class II gaming systems,” each of these three 
essential elements of bingo game play is conducted on and originates on the 
math and game management servers of the VPNAPS gaming system which 
are located on Iipay Indian lands. 

(ER Vol. IV/762). 

 This is also consistent with the NIGC’s own 1995 declaration approving 

“proxy play” with Class II bingo because IGRA contains “no statutory prohibition 

on the use of agents for the conduct of bingo.” See July 26, 1995 NIGC Chairman 

Declaration re: “Proxy Play” at 2 (emphasis added).13 It is noteworthy that, in 

making the determination that proxy play bingo is legal under IGRA, the NIGC 

focused on and considered the specific question “whether this game is actually 

played on Indian lands.” Id. (emphasis added). In the NIGC’s view, the “conduct of 

the game” is lawful because it “complies with IGRA”, including IGRA’s 

conducted on Indian lands requirement. Id. (emphasis added).  

 Likewise, the Office of General Counsel of the NIGC has described the only 

essential bingo “gaming activity” elements that must be held on Indian lands under 
                                                
13 Available at https://www.nigc.gov/images/uploads/game-

opinions/megabingo072695.pdf (last visited Aug. 7, 2017). 
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IGRA. “For the game of bingo to be played, cards must be purchased, balls must 

be drawn, and results called out or otherwise communicated.” See November 14, 

2000 OGC Advisory Letter re: National Indian Bingo, at 3, 5 (opining that tribal 

gaming facility employees, acting as agents of purchasers not physically present on 

Indian lands at time of game activity, who use bingo card minder machines to read 

and daub cards do not violate IGRA because “[w]hen the agent plays the [bingo] 

card for the player, the act of playing the card is deemed to be the act of the 

player/principal. The legal effect is that the agent is the player”) (emphasis in 

original).14 

In sum, both SYGC (the primary regulator of Class II bingo gaming under 

IGRA) and the NIGC (the federal agency charged with the responsibility of 

administering IGRA) have made a reasonable interpretation of IGRA to construe 

the ambiguous text bingo “gaming activity conducted on Indian lands” to in effect 

mean bingo “game play originating on Indian lands.”  

All essential bingo play elements identified by the SYGC and the NIGC take 

place at the DRB gaming facility, and nowhere in their JAB do USA and 

California point to any evidence in the record to the contrary. For example, it is 

undisputed that all the “pre-game” administrative steps (such as logging in, 
                                                
14 Available at https://www.nigc.gov/images/uploads/game-
opinions/nationalindianbingo111400.pdf (last accessed August 7, 2017).  
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funding their on-reservation account, submitting a proxy play request, authorizing 

a deduction from their on-reservation account if and when their proxy play request 

is accepted by the DRB game management server, etc.) taken by the off-site patron 

to request a bingo game to be played later by their proxy agent – which USA and 

California claim is the bingo “gaming activity” for purposes of IGRA, JAB at 21– 

could occur without any bingo game actually being played on the DRB gaming 

system. This is because unless and until: (1) the patron’s proxy play request is 

accepted by the DRB game management server, and (2) the proxy agent, with the 

aid of the game system components, makes a bingo card purchase offer to the 

game management server which is accepted by DRB, and (3) a sufficient number 

of proxy participants have asked to play the same common bingo game–all of 

which do not automatically happen in every instance and any one of which may 

never occur –there is no bingo card ever issued to the proxy participant, no bingo 

game is started with a common ball draw, and no cover of a pre-designated pattern 

is made to determine the bingo game winner. Without these three bingo game 

elements, there is no “game play” constituting bingo activity under IGRA. In the 

final analysis, using modern technology innovations built into the VPNAPS 

gaming system, the DRB bingo games are played and “conducted on Indian lands” 

for purposes of IGRA.  

In an attempt to evade this conclusion, USA and California advocate for an 

  Case: 17-55150, 08/07/2017, ID: 10534925, DktEntry: 23, Page 25 of 32



20 

  

unreasonably expansive construction of the undefined term “gaming activity” for 

purposes of IGRA15, one that ignores the “liberally construed in favor of Indian 

interests” standard of the Indian canons of construction and also the deference that 

must be accorded to the agencies with responsibility for regulating IGRA gaming 

when considering if IGRA permits “off-reservation means of access” to the proxy 

play of Class II bingo games by a patron’s agent located on Indian lands. But the 

                                                
15 In doing so, USA and California find it “[notable] NIGC defines class II gaming 
by referencing the activities of the players.” JAB at 22, fn. 8 (emphasis omitted). 
But as the Office of the General Counsel of the NIGC has explained: 

[Class II bingo] can be played by either the purchaser of the card or by a 
designated proxy player. IGRA contains no statutory prohibition on the use 
of agents to play the game of bingo – it simply requires that, for a game to 
be defined as Class II, the “holder of the card” cover the numbers. IGRA 
does not further define the meaning of “holder” and, [in the bingo game], the 
holder is either the player or the proxy designated by the player. Although 
the Class II definition in the NIGC regulations replaces the word “holder” 
with the word “player,” as the NIGC Office of General Counsel has 
previously stated, “this is a distinction without a difference when the law of 
agency is applied to the analysis.” It is a fundamental tenet of the law of 
agency that the acts of the agent are deemed to be the acts of the principal. 
When the proxy plays the bingo card for the player in [the bingo game], the 
act of playing the card is deemed to be the act of the player. The legal effect 
is that the proxy is the player. Therefore[,] the use of proxy players violates 
neither lGRA’s provision regarding the holder nor NIGC’s regulations that 
discuss the player. 

 
June 27, 2014 OGC Advisory Letter re: Bingo Nation Game, at 5 (emphasis in 
original) (internal citations omitted), available at 
https://www.nigc.gov/images/uploads/game-
opinions/2014.06.27%20Bingo%20Nation%20Game%20Classification%20Opinio
n.pdf (last visited Aug. 7, 2017).  
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standard that they seek to apply to make IGRA unambiguous on this point–a “but-

for” test or, in their words, “when and where the patron conceives and 

communicates a wager” (JAB at 21, 31) – ultimately fails because it does not 

adhere to the relevant legal test.  

Under Chevron, a statute is not unambiguous because a court can devise a 

definition or meaning it thinks makes better sense or even has a lot of merit. 

Rather, the test asks whether the statute directly speaks to the issue in language that 

compels but one result. Since it is not obvious from its face that IGRA does not 

permit “off-reservation means of access” to the proxy play of Class II bingo games 

by a patron’s agent located on Indian lands, the standard advocated by USA and 

California cannot be used to establish that IGRA is unambiguous in this regard.16 

                                                
16 Moreover, this standard only leads to absurd results that would essentially 
reverse the Supreme Court’s decision in California v. Cabazon Band of Mission 
Indians, 480 U.S. 202 (1987) and Congress’ enactment of IGRA. For example, 
under their proposed standard the State of California would be able to build tall 
barricades over any state road leading to a tribal casino in order to stop California 
residents from accessing the bingo games conducted therein – all on the faulty 
theory that “part” of IGRA’s bingo “gaming activity” includes the formulation in 
the mind of a potential patron of an intent to play a tribal bingo game and the 
patron’s act of driving his auto to the tribal casino in order to communicate his 
desire to have a proxy play a game for him at the tribal gaming facility several 
days later when the patron is back at his house. This would mean that because this 
purported part of the “gaming activity” allegedly takes place off Indian lands, the 
patron would be subject to state laws prohibiting gambling and could be arrested 
before he even gains access to tribal land. And, under the standard advocated by 
USA and California, there is no principle distinction between this situation and one 
where the patron effectuates his intention to have bingo games played for him by 
proxy through a telephone call or other off-reservation means of access to the tribal 
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 Faced with a “novel” application of the “maximum flexibility” technology 

policy that Congress enshrined in the IGRA for Class II bingo gaming that they do 

not like, and realizing that IGRA does not expressly and unambiguously contain 

the “patron physical location” requirement for IGRA bingo activity that they 

desire, USA and California revert to recycling their 1990s efforts to have the Court 

undo and re-weigh the balance of tribal, federal and state interests that Congress so 

carefully crafted in enacting IGRA. See S. Rep. No. 100-446 (August 3, 1988), 

reprinted in 1988 U.S.C.C.A.N. at 3076 (“[T]he Committee has carefully 

considered the law enforcement concerns of tribal and state governments, as well 

as those of the Federal Government. . . . Federal courts should not balance 

competing Federal, State, and tribal interests to determine the extent to which 

various gaming activities are allowed” under IGRA.). But just being “novel” does 

not make DRB’s bingo gaming presumptively “illegal.” And it is illegal gaming 

under the applicable substantive law (IGRA) that is the factual predicate that must 

be shown in order to trigger any application of UIGEA in the first place.   

And this brings us to the crux of the matter–what USA and California really 

want is for this Court to rewrite the IGRA legislation in their favor by adding their 

suggested implicit “patron physically present” criteria to the three clearly defined 

express statutory criteria for Class II bingo games, which can be played with 

                                                                                                                                                       
gaming facility where the bingo game takes place.   
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innovative technology that promotes participation among bingo players. This 

would, however, be contrary to the Indian canons of construction that require the 

Court to construe IGRA liberally in favor of the Indian interests.17 And this 

highlights that if USA and California want a so-called “patron physical location” 

requirement for Class II bingo to be expressly contained in IGRA in light of 

advancements in 21st century technology, their remedy rests with the legislative 

branch, and not in the courts. 

V. CONCLUSION 

UIGEA does not apply to the bingo gaming offered by DRB because its 

proxy play server-based bingo gaming accessed by patrons via a browser-enabled 

Internet link is legally “conducted on Indian lands” for purposes of IGRA in a 

tribally-regulated gaming facility. Accordingly, the District Court erred in finding 

that legal IGRA bingo gaming activity can be subject to an enforcement action 

under UIGEA. This consolidated action should be remanded to the District Court 

                                                
17 As Justice Kagan noted in Bay Mills in knocking down the State of Michigan’s 
similar argument to “relocate” the gaming activity in favor of the state’s interests, 
courts have “no roving license, in even ordinary cases of statutory interpretation,” 
(i.e., when the Indian canons do not apply as they do here) to disregard federal law 
statutory text simply on the view that Congress must have intended something 
different. Michigan v. Bay Mills Indian Comty., 134 S.Ct. at 2034. In this respect, 
courts “[do] not revise legislation, as [USA and California now] purpose[], just 
because the text as written creates an apparent anomaly as to some subject it does 
not address” (i.e., off-reservation means of access using modern technology 
communication links like the Internet to Class II bingo conducted by proxy play 
via game servers located on Indian lands). Id. at 2033. 
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with instructions to (1) vacate the summary judgment and permanent injunction 

entered in the action, and (2) dismiss the action in its entirety with prejudice. 

Dated:  August 7, 2017    
      Little Fawn Boland (CA No. 240181) 

Ceiba Legal, LLP 
35 Madrone Park Circle 
Mill Valley, CA 94941 
Telephone: (415) 684-7670 ext. 101 
Fax: (415) 684-7273 
littlefawn@ceibalegal.com 
 
By: s/ Kevin C. Quigley 
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kevinquigley@foleyquigleylaw.com 
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Crowell Law Office-Tribal Advocacy Group 
1487 W. State Route 89A, Ste. 8 
Sedona, AZ 86336 
Telephone: (425) 802-5369 
Fax: (509) 290-6953 
Email: scottcrowell@hotmail.com 

 
      Attorneys for Tribal Appellants 
 

 

 

 

 

  Case: 17-55150, 08/07/2017, ID: 10534925, DktEntry: 23, Page 30 of 32



25 

  

CERTIFICATE OF COMPLIANCE  

 
1.  This brief complies with the type-volume limitation of Fed. R. App. P. 

32(a)(7)(B) because this brief contains 6,899 words, excluding the parts of the 

brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii). 

2. This brief complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because this 

brief has been prepared in a proportionally spaced typeface using Microsoft Word 

2011 in 14-point Times New Roman type. 

 
August 7, 2017     s/ Kevin C. Quigley    
      Kevin C. Quigley (MN No. 0182771) 
      Foley & Quigley PLC 

213 Fourth Street East 
Suite 404 
Saint Paul, MN 55101 
Telephone: (612) 741-1794 
Email: kevinquigley@foleyquigleylaw.com 

 

 

 

 

 

 

 

 

 

  Case: 17-55150, 08/07/2017, ID: 10534925, DktEntry: 23, Page 31 of 32



26 

  

CERTIFICATE OF SERVICE 

 
 I, Kevin Quigley, hereby certify that I electronically filed the foregoing with 

the Clerk of the Court for the United States Court of Appeals for the Ninth Circuit 

by using the appellate CM/ECF system on August 7, 2017. 

 I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system. 

Dated: August 7, 2017    s/ Kevin C. Quigley    
      Kevin C. Quigley (MN No. 0182771) 

Foley & Quigley PLC 
213 Fourth Street East 
Suite 404 
Saint Paul, MN 55101 
Telephone: (612) 741-1794 
Email: kevinquigley@foleyquigleylaw.com 

 

 

 

  Case: 17-55150, 08/07/2017, ID: 10534925, DktEntry: 23, Page 32 of 32




