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INTRODUCTION 

Reviewing a tribal officer’s Terry-style detention of a non-

Indian on a public highway within the Crow Reservation, the district 

court suppressed evidence based on an erroneous constitutional rule 

taken out of context from a roadblock case—that tribal officers must 

release non-Indian motorists on public highways within a 

reservation unless, by a standard greater than probable cause, it is 

obvious that the non-Indian motorist violated state or federal law.  

Cooley argues on appeal that the district court’s obviousness rule 

merely reflects the limits of tribal authority on public highways.  

Tribal officers may detain non-Indians for delivery to the appropriate 

authorities, he says, but not investigate the alleged violations.  That 

contradicts United States v. Ortiz-Barraza and other cases, which 

have held that the power to detain and transfer non-Indian suspects 

necessarily includes the power to investigate them.   

Cooley also contends that Ortiz-Berraza has been overruled by 

more recent cases, particularly the Supreme Court’s decision in 

Strate v. A1 Contractors, which held that a tribe has no authority to 

“occupy and exclude” on a public right-of-way within the reservation.  
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But as the Court in Strate noted, despite that lack of authority to 

“occupy and exclude” on highways, tribes retain the ability to detain 

non-Indian violators for transfer to the appropriate authorities.  The 

act of detention under those circumstances is a Fourth Amendment 

event governed by traditional notions of reasonableness.  Nothing in 

that analysis limits the ability of tribal officers to investigate, as long 

as the detention itself is reasonable under the circumstances.  That 

is the rule of Ortiz-Barraza, which remains good law and should have 

been followed here.  Had the district court applied the proper Fourth 

Amendment standard, there was ample suspicion to justify detention 

of Cooley until state officers arrived.  This was a consensual 

encounter that ripened into detention when Saylor ordered Cooley to 

put his hands on the steering wheel.  By that time, there was strong 

suspicion of several crimes and officer safety concerns. 

This case should be remanded with directions to the district 

court to determine whether Saylor had reasonable suspicion to 

detain Cooley for transfer to state authorities at the time detention 

began.   
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ARGUMENT 

I. Under Ortiz-Barraza, tribal officers may 
investigate, detain, and transfer to the proper 
authorities non-Indians violating state or federal 
law on public highways within a reservation 
subject to the principles of the Fourth Amendment.   

Although tribes have no criminal jurisdiction over non-Indians, 

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 195 (1978),1 they 

retain the inherent sovereign authority to maintain the public order 

within their reservations, Duro v. Reina, 495 U.S. 676, 696-97 (1990).  

Where non-Indians threaten the public order within a reservation, 

“tribal officers may exercise their power to detain the offender and 

transport him to the proper authorities.”  Id. at 697.  The act of 

detaining a non-Indian for violations of state or federal law within a 

reservation is governed by the Indian Civil Rights Act, 25 U.S.C. § 

1302(2) (ICRA), which mirrors the requirements of the Fourth 

Amendment.  United States v. Becerra-Garcia, 397 F.3d 1167, 1171 

                                      
1 A limited exception to the Oliphant rule was recently enacted 

in the Violence Against Women Reauthorization Act of 2013, S. 47, 
113th Cong. § 904(b)(1) (“[T]he powers of self-government of a 
participating tribe include the inherent power of that tribe, which is 
hereby recognized and affirmed, to exercise special domestic violence 
criminal jurisdiction over all persons.”). 
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(9th Cir. 2005).  That is, just like state and federal officers, a tribal 

officer may not effect an unreasonable search or seizure.  United 

States v. Terry, 400 F.3d 575, 579 (8th Cir. 2005).   

The power to detain and transport non-Indian violators within 

a reservation “would be meaningless were the tribal police not 

empowered to investigate such violations.”  United States v. Ortiz-

Berraza, 512 F.2d 1180 (9th Cir. 1975).  As the court in Ortiz-Berraza 

made clear, that rule applies with equal force on public rights-of-way 

(or public highways) within a reservation because they are “within 

the territorial jurisdiction of the tribal police.”  Id. citing Gourneau v. 

Smith, 207 N.W. 2d 256 (N.D. 1973).   

Cooley disputes that tribal officers have the authority to 

investigate violations of state and federal law on public rights-of-way 

within the reservation on two grounds.  First, citing Bressi v. Ford, 

575 F.3d 891 (9th Cir. 2009), he argues that the power to detain and 

transport non-Indian violators on the reservation carries no 

“authority to search for evidence of other crimes.”  Response Br. 13-

14.  That is not what the court in Bressi held.  Noting that a tribe’s 

power to exclude nonmembers does not apply on public rights-of-way 
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within a reservation, see Strate v. A-1 Contractors, 520 U.S. 438, 455-

56 (1997), Bressi restated the general rule for ordinary traffic stops: 

where a tribal officer “observes a vehicle [driven by a non-Indian] 

violating tribal law on a state highway, . . .the tribal officer may 

detain the violator and deliver him or her to state or federal 

authorities.”  Bressi, 575 F.3d at 896.  Nothing in Bressi contradicts 

or repudiates the original holding of Ortiz-Berraza that, outside of 

the roadblock context, the power to detain and transport non-Indian 

violators on a reservation highway necessarily includes the power to 

investigate.   

Even though the tribal authority to “stop and detain” has been 

construed to include the power to investigate, that “in no way confers 

and unlimited authority to regulate the right of the public to travel 

on the Reservation’s roads.”  State v. Schmuck, 850 P.2d 1332, 1341, 

(Wash. 1993).  As with all traffic stops, the entire encounter must 

adhere to the principles of the Fourth Amendment.  Becerra-Garcia, 

397 F.3d at 1175.  That is, in order to detain and investigate a non-

Indian driver for possible transfer to the appropriate authorities, a 

tribal officer must have, at a minimum, reasonable suspicion that 
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criminal activity is afoot.  Terry, 400 F.3d at 580 citing Terry v. Ohio, 

392 U.S. 1, 30 (1968); see also Florida v. Jimeno, 500 U.S. 248, 250 

(1991) (the “touchstone of the Fourth Amendment is 

reasonableness”). 

Cooley’s reading of Bressi is unworkable.  For example, using 

Cooley’s interpretation of Bressi, if a tribal officer stops a non-Indian 

driver on a public highway within the reservation on suspicion of 

driving under the influence, “the tribal officer’s authority is limited 

to detaining the non-Indian violator for delivery to state or federal 

authorities, only.”  Response Br. at 14.  Contrary to Ortiz-Barraza, 

the officer could make no investigation of that potential crime—no 

field sobriety test, or even a peek through an open window to check 

for plain view evidence of that crime, or other crimes.  The driver 

must be released if he is sober enough to pass the “obviousness” test.   

Second, Cooley argues that Ortiz-Berraza “is inconsistent” with 

later Supreme Court cases.  Response Br. 14.  The most relevant 

Supreme Court authority being Strate, where the Court held that the 

Three Affiliated Tribes of North Dakota, having consented to the 

State’s right-of-way, lost their power to “occupy and exclude” on 
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public highways within the reservation.  520 U.S. at 456.  But 

although the right-of-way for the highway in Strate was on “land 

alienated to non-Indians,” the Court clarified that the highway was 

still subject to the tribal authority to detain and transfer non-Indian 

violators.  Id. at 456 n. 11, citing Schmuck, 850 P.2d at 1341. 

The Supreme Court’s citation to Schmuck is significant here.  

In Schmuck, a tribal officer stopped a defendant suspected of driving 

drunk on various roads within the Port Madison Reservation.  850 

P.2d at 1333.  When the officer asked Schmuck to take a field 

sobriety test, Schmuck declined.  Id.  The officer then detained 

Schmuck for transfer to the state highway patrol.  Id. at 1334.  In 

rejecting a challenge to Schmuck’s detention, the court held that the 

officer “had the requisite authority to stop Schmuck to investigate a 

possible violation of the Suquamish traffic code” and later detain him 

until he could be turned over to state authorities.  Id. at 1337, 1342 

(emphasis added).   In reaching these holdings, Schmuck expressly 

adopted the reasoning of Ortiz-Barraza.  It stated, “We agree with 

the Ninth Circuit.  Just because Schmuck’s offense was committed on 
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a public road does not mean he is immune from tribal authority.”  

850 P.2d at 1341.   

The line of authority that started with Ortiz-Barraza continued 

through Schmuck and Strate, and continues to this day.  In 2005, the 

Eighth Circuit in Terry relied on Ortiz-Berraza to reaffirm that tribal 

officers indeed have the power to investigate non-Indian violators on 

the reservation, even though the tribe has no authority to prosecute 

them.  400 F.3d at 579-80.  Also in 2005, this Court cited Ortiz-

Berraza and Schmuck to establish that “tribal authorities have the 

power to stop vehicles to investigate violations of tribal law.”  

Becarra-Garcia, 397 F.3d at 1175 (emphasis added).  Most recently, 

in Bishop Paiute Tribe v. Inyo Cty., 863 F.3d 1144, 1152, (9th Cir. 

2017), this Court, noting a “long list of . . . relevant case law,” 

including Ortiz-Barraza, found justiciable a tribal request for a 

declaration that it may “investigate violations of tribal, state and 

federal law and detain and deliver a non-Indian potential violator to 

state law enforcement authorities.” (Emphasis added).   

Contrary to Cooley’s argument, Ortiz-Berraza remains good 

law.  Its holding—that tribal officers may investigate state and 
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federal law violations on public highways within the reservation and 

detain non-Indian suspects for transfer to the appropriate 

authorities—should have been applied by the district court here.   

II. The district court should have reviewed the 
reasonableness of Cooley’s seizure at the time he 
was detained.   

In his final argument, Cooley contends that his seizure was 

unreasonable because the encounter began as a welfare check, not a 

traffic stop.  Response Br. at 18.  Under that reasoning, Officer 

Saylor had no basis to continue detaining Cooley “after the reason 

the officer first made contact with the driver had dissipated.”  

Response Br. 9.  That argument turns the Fourth Amendment 

analysis on its head, because the Fourth Amendment has no 

application to consensual encounters with the police. 

An officer may initiate a conversation with an individual who is 

free to leave.  United States v. Ayarza, 874 F.3d 647, 650 (9th Cir. 

1989).  The conversation can continue as long for as the defendant 

consents to engage in the conversation, but “may evolve into a 

situation where the individual’s ability to leave dissipates.”  Id.  Once 

“the officer restrains an individual’s ability to leave or limits his 
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freedom to control his property, he is justified in doing so only by the 

presence of reasonable suspicion.”  Id.  A seizure occurs when an 

officer “restricts the liberty of a person” through physical force or a 

show of authority.  United States v. Washington, 387 F.3d 1060, 1068 

(9th Cir. 2004) (establishing a five-factor test for determining 

seizure).  

Applying the five-factor test from Washington in this case, the 

district court found that Cooley’s detention began when Saylor “drew 

his weapon, ordered Cooley to show his hands, and commanded 

Cooley to produce identification.”  ER 009; see ER 30-34, 109.  Up 

until that point, Cooley was free to leave.  As long as Cooley was 

willing to engage Saylor in a conversation about where he had come 

from and what he was doing, there was no Fourth Amendment 

seizure and no requirement that Saylor discontinue the discussion, 

even if the initial purpose of the welfare check had dissipated, which 

it obviously had not.2 

                                      
2 On a remote highway in the middle of the night, Cooley had a 

child in his lap and two assault rifles in the front seat.  He appeared 
to be intoxicated and was suspected of drug activity.  See ER 108-
109.  
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The district court also noted some of the circumstances that 

should have given rise to reasonable suspicion at the time detention 

began.  It found: 

 bloodshot, watery eyes; 

 no odor of alcohol, but “unconfirmed” slurred speech; 

 two semi-automatic rifles; 

 wads of cash in Cooley’s pockets; 

 answers to questions that seemed untruthful;    

 a vehicle that possibly belonged to a known drug dealer. 

ER 10.  In addition, significant officer safety issues arose.  Saylor 

was an experienced “use-of-force” instructor who trains other officers 

on recognizing threats to officer safety.”  ER 16-18.  He recognized 

the telltale signs of conflict in Cooley’s “change in his demeanor.”  ER 

30.  Those precautions proved to be wise when it was revealed that 

Cooley had a loaded pistol near his right hand.  ER 35.   

 In the totality of those circumstances, there was ample reason 

under ordinary Fourth Amendment principles to detain and 

investigate Cooley for possible drug dealing and to ensure officer and 

child safety.  But the district court never reached that question 
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because it applied the wrong law.  It found Cooley’s detention 

unlawful because “Saylor’s observations up to that point fell 

considerably below an ‘apparent’ state or federal law violation.”  ER 

010.  That new Fourth Amendment standard directly contradicts 

Ortiz-Berraza and Becerra-Garcia, 397 F.3d at 1174 (holding that the 

legality of a search depends on reasonableness, not the authority of 

the officers under tribal law). 

CONCLUSION 

 This court should vacate the order of suppression and remand 

to the district court for further proceedings consistent with the ICRA 

and the Fourth Amendment.   

DATED this 26th day of December, 2017. 

 
 
 

Respectfully submitted, 
 
KURT G. ALME 
United States Attorney 
 

 /s/ Leif M. Johnson 
 LEIF M. JOHNSON 

Assistant U.S. Attorney 
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STATEMENT OF RELATED CASES 

The government is not aware of any related cases. 
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