
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MCKESSON CORPORATION, et al,

Plaintiffs,

v.

TODD HEMBREE, attorney general
of the Cherokee Nation, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)

Case No.: 17-CV-323-TCK-FHM

RESPONSE OF JUDICIAL OFFICERS TO

MOTION FOR PRELIMINARY INJUNCTION

COME  NOW Judges Crystal R. Jackson and T. Luke Barteaux in response

to Plaintiffs’ Motion for Preliminary Injunction [Dkt. No. 13] and in opposition

thereto would show the court as follows:

INTRODUCTION

Todd Hembree,  as Attorney General of the Cherokee Nation, has sued1

Plaintiffs, McKesson Corporation, et al., admitted purveyors of dangerous

opioids, in the District Court of the Cherokee Nation.  Judge Barteaux is assigned

For convenience, the various entities are referred to herein as follows:1

1) District Court of the Cherokee Nation as “Tribal Court”; 2) this Court as
“Federal Court”; 3) the filing of the action in Tribal Court as “Tribal Court
Petition”; 4) the action herein as “Federal Court Complaint”; 5) Todd
Hembree, Defendant herein and Plaintiff in Tribal Court, as “Hembree”; 6)
Defendants Jackson and Barteaux herein as “Judicial Officers”; 7) McKesson
Corporation, et al., Plaintiffs herein and Defendants in the Tribal Court, as
“Pharma”.

1

Case 4:17-cv-00323-TCK-FHM   Document 95 Filed in USDC ND/OK on 07/21/17   Page 1 of 9



to hear that case.  Judge Jackson has no connection to that case (and should be

dismissed).  

The Tribal Petition filed by Hembree against Pharma in the Cherokee

Nation District Court is not yet at issue.  Rather than file a responsive pleading,

Pharma brought this action in the Federal Court, seeking injunctive relief to

prevent the Tribal Court Petition from moving forward.  Judge Barteaux has

issued a 90 day stay in the Tribal Court, pending court action here.  

The issue before the Federal Court is whether the Tribal Court should be

prevented from proceeding forward in Hembree’s action against Pharma. 

Whether the Tribal Court ultimately has jurisdiction to proceed to resolve the

issues raised by the Tribal Court Petition or not may turn upon facts to be

developed by the parties to the Tribal Court case.  These Defendants–the Judicial

Officers–have not taken any evidence in Tribal Court nor had any hearings, and,

thus, have not made any factual findings or conclusions of law as yet in the Tribal

Court case.  Accordingly, these Judicial Officers will leave it to the other parties

to develop such any necessary factual record at the appropriate time.

Notwithstanding, because the Motion for Preliminary Injunction misstates

and is incomplete as to the law applicable to jurisdiction, the Judicial Officers

thought it prudent to bring the applicable law to the Federal Court’s attention. 

The most recent and perhaps most applicable pronouncement binding on

this court is that of the Tenth Circuit in Norton v. Ute Indian Tribe of the Uintah and
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Ouray Reservation, 15-4170 (10  Cir. 2017), handed down this month. th

Accordingly, this brief will address legal issues raised by the Motion for

Preliminary Injunction relating to the jurisdictions of the Tribal Court and the

Federal Court and the inter-relationship between those two courts with regard

to the issues raised by Pharma’s pending motion.

Norton notes that the question of Tribal Court jurisdiction should be based

upon the record developed in the tribal court. Slip Op. at 12.  Particularly, the

allegations in the Tribal Court suit “necessarily” are pivotal to the question.  Id. 

As yet, the only record developed in the Tribal Court is the Petition. 

Accordingly, the Federal Court must determine whether Tribal Court jurisdiction

is “automatically foreclosed” based only on the allegations in the Tribal Court

Petition.  The Judicial Officers submit that, comparing the allegations in the Tribal

Court Petition to applicable Tenth Circuit law, Tribal Court jurisdiction does not

appear to be automatically foreclosed and the case in Tribal Court should be

allowed to proceed at this point. 

PROPOSITION: Because This Court’s Consideration of Tribal Court

Jurisdiction Is Very Limited, the Jurisdictional Questions Should Await

Tribal Court Exhaustion.

The teaching of Norton is that sometimes the federal court properly

determines jurisdiction of the tribal court in the first instance and other times the

tribal court properly determines same.  The Tenth Circuit recognized the

“prudential rule based on comity” that there is presumptively a “tribal
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exhaustion requirement” in these matters–in other words, the parties must first

exhaust tribal court objections to jurisdiction before the federal courts have any

role.  Slip Op. at 6-8.  The court does list five limited exceptions to this

requirement, but then notes:

Stated differently, these exceptions generally apply if tribal court
jurisdiction is “automatically foreclosed.”  

Slip Op. at 7-8.  In other words, if factual issues need to be resolved prior to

determination of jurisdiction and if the jurisdiction question thereby hangs on the

resolution of those factual disputes, then jurisdiction is not “automatically

foreclosed” and tribal exhaustion is the proper procedure.  

The Tenth Circuit also noted in Norton that the parties seeking to apply an

exception bear the burden of making “a substantial showing of eligibility” and

cautions that the Tenth Circuit has “taken a strict view of the tribal exhaustion

requirement” and that “the exceptions are applied narrowly”.  Slip Op. at 8. 

Rather, the exceptions would not “typically” apply so long as there is “a

colorable claim” for jurisdiction.  Slip Op. at 8.

As noted above, these Judicial Officers are not in a position to resolve

factual issues until the facts are presented through the ordinary procedures.  But

the Tribal Court Petition does set forth on its face its claim for jurisdiction:

1. Because the cause of action arose on land that constitutes Indian country

within the Cherokee Nation.
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2. Because the action arises on land that constitutes Indian country within the 

Cherokee Nation including on land owned by or held in trust for the

Cherokee Nation.

3. Because activities took place on, or had direct impacts on, land that

constitutes Indian country within the Cherokee Nation.

See Petition, paragraphs rhetorically numbered 22-25.

Further, jurisdiction is alleged to be predicated upon “consent”–that is,

activities of Plaintiffs based on consensual relationships with the Nation or its

citizens through commercial dealings, contracts, leases, and other arrangements. 

Petition, paragraphs rhetorically numbered 41ff.

In connection with this latter invocation of jurisdiction, Norton recognizes

that Montana v. United States, 450 U.S. 544, 565-566, 101 S.Ct.1245, 67 L.Ed.2d 493

(1981), provides for jurisdiction by virtue of consensual activity.  Slip Op. at 8.

As to the former bases of jurisdiction, Norton recognizes that activities on

Cherokee Nation land, subject only to one narrow exception, also give rise to

tribal court jurisdiction.  Slip Op. at 9-10.  The one exception recognized by the

Tenth Circuit relates to enforcement of state laws where the crime occurred

outside Indian country, but the criminal investigation necessarily requires entry

into Indian country.  Nevada v. Hicks, 533 U.S. 353, 121 S.Ct. 2304, 150 L.Ed.2d

398 (2001).  Slip Op. at 17-19.

Norton recognizes that determination of tribal court jurisdiction
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“necessarily turns on the allegations contained” in the lawsuit filed in tribal court. 

 Slip Op. at 12. If factual issues are to be considered, then jurisdiction is not

“automatically foreclosed” and the tribal court process is allowed to go forward. 

 Id.  Thus, in the absence of more facts, Tribal Court jurisdiction here is colorable

and not “automatically foreclosed.”  

The Judicial Officers recognize that not all wrongs are subject to tribal

court jurisdiction.  Norton cites with approval the Ninth Circuit case of Philip

Morris USA, Inc. v. King Mountain Tobacco Co., 569 F3d 932, 943 (9  Cir. 2009):th

To some extent, it can be argued that torts committed by or against
Indians on Indian land always threaten or have some direct effect on
the political integrity, the economic security, or the health or welfare
of the tribe.  But this generalized threat that torts by or against its
members pose for any society, is not what the second Montana
exception is intended to capture.

Slip Op. at 15.  Perhaps, Pharma can argue this as against the jurisdiction of the

Tribal Court, but, based upon the allegations in the Petition, it seems that factual

development will be necessary in order for the Tribal Court to sort out which

side of the line the claims in herein may fall on.  Again, since jurisdiction is not

“automatically foreclosed”, then this is a matter for factual development in the

Tribal Court, rather than for determination by the Federal Court, at this time.  

Pharma attempts to bring this case within the ambit of Hicks, supra. 

However, based on the Tenth Circuit’s reading of Hicks in Norton, it does not

appear that Hicks will apply: There is no claim herein that Pharma was exercising
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the state’s police power to enter the reservation to enforce non-Indian laws. 

Thus, a case which is “expressly limited” to the question of tribal-court

jurisdiction over state officers entering tribal lands to enforce state law is simply

not applicable.  Slip Op. at 17.

Pharma argues that the Controlled Substances Act (“CSA”) does not give

Hembree a private right of action; nor can he enforce same.  This is not,

however, a question of the subject matter jurisdiction of the Tribal Court; rather,

it is a question of whether Hembree has stated a cause of action.  There is no

reason to believe that the Tribal Court is not capable of reviewing the arguments

made on both sides and coming to the correct decision.  

Pharma appears to argue, without saying so, that the Tribal Court case 

comes within one of the Norton exceptions, that of “bad faith”.  Slip Op. at 7. 

Pharma claims that Hembree and the executive and legislative branches of the

Cherokee Nation have attempted to make changes in the Nation’s law to benefit

Hembree in this case.  But the Tribal Court has never ruled on any of those

changes in the law, whether they are valid, effective, or applicable to the case

in Tribal Court.  And Norton stands for the proposition that it is not the actions of

litigants which invoke the bad faith exception, but only the actions of the Tribal

Court itself. Slip Op. at 19-20.

Pharma also argues that there is undue bias and a lack of due process in

Tribal Court and that the Bill of Rights does not constrain Tribal Court
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proceedings.  These arguments were raised and rejected in Norton: Equal

protection and due process do apply to Tribal Courts and “nearly five decades

of tribal cases” “show that tribal courts protect the rights of both member and

nonmember litigants in much the same way as do federal and states courts.”  

Slip Op. at 20-22.  Thus, Pharma’s attempt to support a preliminary injunction

along these lines is misplaced.  

CONCLUSION

These Defendants here, the Judicial Officers, submit that, because

Hembree’s claim in Tribal Court has colorable jurisdiction, Tribal Court

jurisdiction is not “automatically foreclosed” and the Tribal Court process should

be allowed to move forward.  

For the foregoing reasons, the Judicial Officers, Defendants herein, request

that the motion for preliminary injunction be denied.

Respectfully submitted,

FRASIER, FRASIER & HICKMAN, LLP

By: s/Steven R. Hickman                       

Steven R. Hickman, OBA #4172
1700 Southwest Blvd.
Tulsa, OK 74107
Phone: (918) 584-4724
Fax: (918) 583-5637
E-mail: frasier@tulsa.com
Attorneys for Judicial Officers Jackson and
Barteaux
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on 21 July, 2017, a true, correct, and
exact copy of the foregoing document was served via electronic notice by the
CM/ECF filing system to all parties on their list of parties to be served in effect
this date.

By: s/Steven R. Hickman

Steven R. Hickman
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