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DEFENDANTS UTE INDIAN TRIBE 
AND BUSINESS COMMITTEE’S REPLY 
TO INTERVENORS AND IN SUPPORT 

OF MOTION TO DISMISS 

 
DISCUSSION OF LAW 

Intervenors/Plaintiffs Swenson, Chugg, Olson, Young and Davis’ (Intervenors) brief in 

opposition to the motion to dismiss, Dkt. 35, is based upon their incorrect assertions of law and is 

additionally wholly dependent upon misstatements of procedural history and facts.  Most of their 
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arguments are abbreviated versions of arguments which the original Plaintiffs in this suit raised in 

their response to the Tribe’s motion to dismiss, and the Tribal Court has previously replied to 

Plaintiffs’ more developed version.  Intervenors’ arguments are without any merit, and the Court 

must dismiss this for the reasons stated in the Tribal Court and the Tribe’s motions to dismiss. 

Intervenors caption section I.B of their brief that the Ute Court suit is patently “violative 

of express jurisdictional prohibitions.”  But their legal discussion is unrelated to that heading.  

Instead that section of Intervenors’ brief argues that because the Murray family, in 2009, asserted 

that the Utah State Court had exclusive jurisdiction over some of the claims asserted in that 2009 

complaint, neither the Murray family nor the Tribe could later assert that the Ute Court has 

jurisdiction over the claims in the current Ute Court complaint.  The argument is obviously without 

merit, for multiple independent reasons. 

First, the Intervenors allege that the “express jurisdictional prohibition” arises from the 

Utah Government Immunities Act.  But the state law simply has no applicability to Intervenors’ 

on-reservation acts.  California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987).  Instead, 

“exhaustion will be excused under the ‘patently violative of express jurisdictional prohibitions’ 

exception only in those rare cases when a tribal court's civil jurisdiction is found by a federal court 

to be in patent violation of express federal law.”  Basil Cook Enterprises, Inc. v. St. Regis Mohawk 

Tribe, 117 F.3d 61, 67 (2d Cir. 1997) (emphasis added).  “More particularly, when [plaintiffs] 

invoke the jurisdiction of a federal court under § 1331, they must contend that federal law has 

curtailed the powers of the Tribe, and thus afforded them the basis for the relief they seek in a 

federal forum.”  Nat'l Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845, 852 (1985) 

(emphasis added).  Intervenors make no such showing here.   
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Secondly, the Murray Family’s 2009 complaint was filed before discovery which showed 

very clearly that Intervenors’ actions were not within exclusive state court jurisdiction.  Discovery 

showed that Intervenors’ acts were far outside the scope of any authority which the State could 

bestow upon them.  As Defendants have correctly stated, and as no Plaintiff contests, a person 

cannot commit or cause a homicide or engage in a conspiracy to destroy and fail to preserve 

evidence to cover up a homicide and then assert “because I happen to be a police officer, I am 

immune.”  Good governments do not even claim they have the power to extend immunity to such 

acts, and no government which provides basic due process of law provides such immunity.  As 

Defendants have also correctly stated and no Plaintiff has disputed, a person cannot go into a 

foreign jurisdiction and commit or cause a homicide or cover it up and then say, “Because I happen 

to be a police officer, the only place where I can be tried is in the jurisdiction in which I am an 

officer.”  Regardless of what the Murray family pled back in 2009, the claims in their Ute Court 

complaint are not within exclusive State jurisdiction. 

Thirdly, although the Murray family initially filed a suit in the Utah Court, the defendants 

in that Utah Court suit unanimously agreed to remove the case to the federal court, asserting that 

the federal court had jurisdiction over that complaint.  Intervenors and other plaintiffs, not the 

Murray family, are the ones acting inconsistently by now asserting that the Utah Court has 

exclusive jurisdiction not only over the claims which were filed in the Utah Court but over all other 

claims stemming from the killing of Mr. Murray.  

Fourthly, there is quite simply nothing wrong with the Murray family bringing claims in 

the Ute Court after both the state and federal courts refused to rule on the merits of state law claims 

filed by the Murray family, which were based upon earlier understandings of the facts.  This is 
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somewhat analogous to pleading in the alternative, though here it was done only after neither the 

state nor federal courts exercised jurisdiction over the merits of Intervenors’ and other plaintiffs’ 

tortious conduct.  Parties cannot create or eliminate subject matter jurisdiction, and the Murray 

family is not barred from asserting Ute Court jurisdiction. 

The argument in section I.A of Intervenors’ brief is similar to, but more baseless than, their 

argument in section I.B.  In Section I.A of their brief, Intervenors argue that the fact that the Murray 

family initially pled tort claims under state law shows that filing tort claims in the Tribe’s Court 

after the State Court claims were dismissed without decision on the merits establishes bad faith.  

That argument must be rejected for all of the reasons discussed above 

In Section I.C of their brief, Intervenors provide a rudimentary argument which misstates 

and then misapplies the Montana line of cases.  In Strate v. A-1 Contractors, 520 U.S. 438, 459 n. 

14, the United States Supreme Court stated that under the Montana line of cases, exhaustion is not 

required when “it is plain that no federal grant provides for tribal governance of nonmembers’ 

conduct.”  (emphasis added).  The emphasized limitation on that holding is central to the issue 

before this Court, but Intervenors omit that limitation in their brief.  Here, as the Tribe discussed 

in detail in its opening brief, under the facts alleged in the Tribal Court complaint, the Tribal Court 

clearly would have jurisdiction.  Intervenors and other plaintiffs want to short-circuit the required 

process based upon their disagreement with the some facts pled in the Ute Court complaint, but 

consideration of those factual disagreements must occur in the Ute Court.  As the Tribe discussed 

in detail in its motion to dismiss, one of the primary purposes of exhaustion is to provide for that 

development of a factual and legal record prior to federal court review.   
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Finally, Intervenors close with an argument that they should not have to exhaust tribal court 

remedies because, they allege, there is one other case that the Tribal Court allegedly did not timely 

process, or that the Tribe does not provide a fair and adequate remedy for appeals.  Those 

allegations are simply not grounds for defeating the general rule which requires exhaustion.  “Iowa 

Mutual required a non-Indian party alleging bias and incompetence on the part of the tribal court 

to litigate these issues in tribal court.”  Bank of Okla. v. Muscogee (Creek) Nation, 972 F.2d 1166, 

1171 (10th Cir. 1992).  In fact Intervenors unwittingly confirm the need for this Court to require 

exhaustion of Ute court remedies.  They provide their conjecture about how the Ute Court might 

decide some legal issues, and then assert that if their conjecture is correct, the Ute Court should 

not have jurisdiction.  But Ute law is determined by Ute Court decisions, not by conjecture of a 

party.  That need for actual decisions from the Ute Court on relevant issues which Intervenors 

conjecture about is one of the core reasons for requiring exhaustion of Ute Court remedies, and 

one which Intervenors confirm they have not yet met.   

CONCLUSION 

The Intervenors were part of a group which worked together to illegally trespass onto the 

Tribe’s land and then chase down an innocent tribal member.  They then failed to preserve or 

destroyed key evidence and covered up the facts regarding the homicide.  When the deceased tribal 

member brought claims in State Court, the defendants in that case then removed to federal court, 

which dismissed the tort claims without ruling on the merits.   

The general rule is that a party must exhaust tribal court remedies, and Intervenors concede 

that they have not exhausted Ute Court remedies.  This is plainly not the rare case which is an 

exception to the general rule.  This Court should not interfere with the normal process of 
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development of the facts and law and issuance of decisions in the Tribe’s Court.  The Tribe’s 

motion to dismiss therefore should be granted. 
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