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Intervenor Plaintiffs Dave Swenson, Jeff Chugg, Rex Olsen, Craig Young, and Sean 

Davis (“the State Plaintiffs”)1, by and through counsel, Scott D. Cheney and Greg Soderberg, 

Assistant Utah Attorneys General, submit this memorandum in opposition to Defendants’ 

Motion to Dismiss (doc. 23). 

I. THE UTE TRIBAL COURT DOES NOT HAVE ADJUDICATIVE AUTHORITY 
OVER NON-INDIAN STATE OFFICERS. 

 
In Montana v. United States, the Supreme Court stated the general rule that “the inherent 

sovereign powers of an Indian tribe do not extend to the activities of non-members of the tribe.” 

450 U.S. 544, 565 (1981).  Noting that the question of a tribe’s adjudicatory authority over non-

Indians “is a matter of a federal law giving rise to subject matter jurisdiction [to U.S. District 

Courts] under 28 U.S.C. § 1331,” the Tenth Circuit has applied the Montana rule as the starting 

point where tribal jurisdiction over non-Indians is at issue. See MacArthur v. San Juan County 

497 F.3d 1057, 1066 (10th Cir. 2007).  The Supreme Court has more recently reaffirmed the 

Montana rule making it clear that “tribes do not … possess authority over non-Indians who come 

within their borders.”  Rather, “by virtue of their incorporation into the American republic,” 

tribes “lost the right of governing persons within their limits except themselves.”  Plains 

Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316, 328 (2008).   

The Montana rule applies in this case to clarify that the Ute Tribal Court does not have 

adjudicatory authority over these State Plaintiffs.  The Ute Tribe’s redundant lawsuit pending in 

Ute Tribal Court should therefore be voluntarily dismissed, or enjoined by this Court. And, the 

Tribe’s motion to dismiss this declaratory action should be denied. 
                                                 
1 The State Plaintiffs moved to intervene as co-Plaintiffs in this lawsuit.  That motion to 
intervene was granted June 19, 2015.  See, doc. 34.   
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While there are two narrow exceptions to the Montana rule, neither of those exceptions 

applies here.  Instead “the only relevant characteristic for purposes of determining Montana’s 

applicability in the first instance is the membership status of the individual over which the tribe 

is asserting authority.”  MacArthur, 497 F.3d at 1070 (citing Nevada v. Hicks, 533 U.S. 353 at 

388).  Since none of the State Plaintiffs is a Tribal member, the general rule articulated in 

Montana applies and the Tribe’s effort to assert adjudicative authority over these non-Indian 

State Officers is “presumptively invalid.” Plains Commerce, 554 U.S. at 330.  

II. EXHAUSTION OF TRIBAL COURT REMEDIES IS FUTILE AND IS NOT 
REQUIRED PRIOR TO THIS COURT’S DECIDING TRIBAL COURT 
JURISDICTION. 

 
Side stepping the general rule of Montana, the Tribe argues that these State Officers 

nonetheless must submit to the tribal court litigation in order to exhaust tribal court remedies.  

Only then, Defendants argue, can this court assert its jurisdiction to review the Tribal Court’s 

first assessment of its own jurisdiction.  Defendants cite National Farmers Union Ins. 

Companies v. Crow Tribe of Indians, 471 U.S. 845 (1985) for the proposition, but ignore the 

ruling in that case that the exhaustion policy is subject to several distinct exceptions.  Id. at 857 

n. 21.   

The Tenth Circuit has restated and applied the exceptions to the tribal exhaustion policy 

in Burrell v. Armijo, 456 F.3d 1159 (10th Cir. 2006).  In Burrell, the Tenth Circuit held that “the 

exhaustion policy…is subject to the following exceptions: 

(1) “where an assertion of tribal jurisdiction ‘is motivated by a desire to harass or 
is conducted in bad faith;’” (2) “where the [tribal court] action is patently 
violative of express jurisdictional prohibitions;” (3) “where exhaustion would be 
futile because of the lack of and adequate opportunity to challenge the [tribal] 
court’s jurisdiction;” (4) “[w]hen …it is plain that no federal grant provides for 
tribal governance of nonmember’ conduct on land covered by [the main rule 
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established in Montana v. United States];” or (5) it is otherwise clear that the 
tribal court lacks jurisdiction so that the exhaustion requirement “‘would serve no 
purpose other than delay.’” 
 

456 F.3d at 1168. (internal citations omitted). 

Several of these recognized exceptions apply here. 

A. The Tribe, et al. Have Brought the Tribal Court Action “to Harass” State and 
Local Officers “In Bad Faith.” 

 
Citing the Supreme Court’s decision in Nat’l Farmers Union, the Tenth Circuit noted that 

the District Court need not apply the tribal exhaustion policy “where an assertion of tribal 

jurisdiction is motivated by a desire to harass or is conducted in bad faith.” Burrell, 456 F.3d at 

1168 (citing Nat’l Farmers, 471 U.S. at 857 n.21).  Here, the Tribe’s bad faith and intended 

harassment in bringing the redundant Tribal Court action is evident in the fact that they filed 

their lawsuit asserting the same facts and claims, against the same individuals, arising from the 

same incident that they raised in this Court in Jones v. Norton, 2:09-cv-00730.  Even though 

Judge Campbell dismissed the Jones case on summary judgment and that case is currently on 

appeal, the Jones Plaintiffs nonetheless simply re-filed the case in Tribal Court, suing all the 

State Officers again, expecting, this time, a more favorable outcome.2   

One substantive difference between the new Tribal Court case and the original Jones 

lawsuit is indicative of Defendants’ bad faith.  The Jones complaint was originally filed in Utah 

Eighth District Court.  In their First Amended Complaint filed there, the Jones Plaintiffs 

(Defendants here) expressly asserted that Defendant law enforcement officers (Plaintiffs here) 

                                                 
2 See, Jones v. Norton, 3 F.Supp. 3d 1170 (D. Utah 2014) (the decision granting summary 
judgment, dismissing the Jones case); Jones v. Norton, USCA 10th Cir. Docket No. 14-4040 (the 
Jones Case of Appeal); Ute Tribe et al., v. Norton, et al., Ute Tribal Court CV-15-093 (the Tribal 
Court Lawsuit). 
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were “at all times…acting under the color of State law and as employees of their respective law 

enforcement agencies.” (Jones, 2nd Am. Compl., doc. 63 at ¶ 45; 3d Am. Compl., doc. 170 at ¶ 

44).   

More telling for purposes of this action, the Plaintiffs in Jones expressly alleged that the 

Utah Eighth District court had “exclusive original jurisdiction” to resolve the claims raised. See 

Jones, 1st Am.  Compl., doc. 1-1 at ¶ 12.   Now, in the Tribal Court case, despite previously 

asserting State and Federal jurisdiction, and despite six years of ensuing litigation in this Court in 

Jones, the Tribe asserts the opposite: that Defendants State and local law enforcement officers 

were “outside the scope of their employment” and that the Ute Tribal Court has jurisdiction 

pursuant to the Tribe’s Law and Order Code.  See, Tribal Court Compl. ¶¶ 3–23.  Even though 

the events from which both the Jones case and the refiled Tribal Court case arise are the same, 

and the people, place, and time of the events are the same, the Tribe has disingenuously 

eschewed the Utah State Court’s “exclusive original jurisdiction,” and has attempted to artfully 

plead around six years of prior litigation to persist in harassing these State and local law 

enforcement officers.  Federal courts, however, “have inherent power to protect their own 

judgments from being undermined or vitiated by vexatious litigation in other jurisdictions.” 

Peterson v. Islamic Republic of Iran, 758 F.3d 185, 193 (2d Cir. 2014).  The Tribal Court 

litigation is “in bad faith,” and so, the tribal exhaustion policy does not apply in this case.   

B. The Tribal Court Action is “Violative of Express Jurisdictional Prohibitions.” 
 

The second exception to the exhaustion policy allows the U.S. District Court to skip tribal 

exhaustion where the tribal court action “is patently violative of express jurisdictional 

prohibitions.” Burrell, 456 F.3d at 1168 (citing Nat’l Farmers, 471 U.S. at 857 n. 21).  That 
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exception applies here because, as noted, Tribal Defendants acknowledged and expressly 

asserted in the Jones Complaint that: 

12. Jurisdiction lies in this Court because the district courts have exclusive, 
original jurisdiction over any action against Vernal City and the State of Utah 
and/or their respective employees or agents arising out of the performance of the 
employee’s duties, within the scope of their employment, or under color of 
authority. 
 

Jones, et al., v. Norton, et al., First Amended Complaint, (doc. 1-1 at ¶12). 

 This undisputed allegation in the Jones Complaint quotes from Utah Code Ann. § 63G-7-

501(1): “the district courts have exclusive, original jurisdiction over any action brought under 

this chapter.”  That statute, the Governmental Immunity Act of Utah, “governs all claims against 

governmental entities or against their employees or agents arising out of the performance of the 

employees’ duties, within the scope of employment, or under color of authority.”  U.C.A. § 63G-

7-101(2)(b).  Again, as noted, the Jones Plaintiffs asserted in their Second and Third Amended 

Complaints that each of these State and local officers, now Defendants in the Tribal Court case 

were “at all times…acting under color of state law and as employees of their respective law 

enforcement agencies.” (Jones, 2d. Am. Compl., doc. 63 at ¶ 45; 3d. Am. Compl., doc. 170 at 

¶ 44).   

Accordingly, under Utah statutory jurisdictional mandate, any claims against these State 

law enforcement officers must be brought in State district courts exclusively-that is, at the 

exclusion of Tribal or any other courts.  Defendants acknowledged that express jurisdictional 

prohibition in their original action.  Tribal Court exhaustion is not necessary to remind them of 

the statutory mandate they invoked in the Jones action.  Accordingly, Tribal exhaustion would 

serve no purpose.  
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C. No Federal Grant of Jurisdiction Over Non-Members. 
 
Yet another exception to the tribal exhaustion policy applies where “no federal grant 

provides for tribal governance of non-members’ conduct on [tribal land].” Burrell, 456 F.3d at 

1168 (citing Strate v. A-1 Contrs., 520 U.S. 438, 459 n.14 1997).  Here, Defendants have not 

cited or shown a federal grant providing for tribal governance of these non-Indian State 

Plaintiffs.  And, as noted, the Supreme Court has re-affirmed the Montana rule that “a tribe’s 

adjudicative jurisdiction does not exceed its legislative jurisdiction.” Plains Commerce, 554 U.S. 

316 at 330.  Accordingly, in the absence of a clear federal grant allowing the Ute Tribe to govern 

non-members’ conduct, the exhaustion of tribal remedies policy does not apply and does not bar 

this Court from determining the Tribal Court’s jurisdiction.   

D. Tribal Court Exhaustion Would Only Serve to Delay These Proceedings. 
 
The last recognized exception to the tribal exhaustion policy applies where “it is 

otherwise clear that tribal court lacks jurisdiction so that the exhaustion requirement would serve 

no purpose other than delay.” Burrell, 456 F.3d at 1168.  In addition to the bad faith filing of the 

Tribal Court case, the “exclusive, original jurisdiction” of Utah district courts, the lack of federal 

grant, and the still-controlling Montana presumption that “tribes do not possess authority over 

non-Indians who come within their borders,” it is also “otherwise clear” that the Tribal Court 

lacks jurisdiction over the State Officers because the State Officers are immune from suit, and 

the Tribal Court case was arguably brought after the statute of limitations had run.3 

                                                 
3 In the Tribal Court case, the State Officers have argued on motion to dismiss, lack of 
jurisdiction, governmental immunity, and statute of limitations.  The immunity and statute of 
limitations arguments are not fully articulated or developed here.  Rather, those legal bars to the 
Tribal Court case are identified here as “other” bars to the Tribal Court’s adjudicative 
jurisdiction. 
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Regardless which of the bars to tribal jurisdiction argued above ultimately applies to 

negate the tribal exhaustion policy in this case, there is no question that an attempt to exhaust 

tribal remedies in the Ute Tribal Court would only delay the resolution of the threshold 

jurisdictional issue.  First, any attempt to continue to litigate the Tribal Court case may require 

recusal of the Tribal court judge since the last known judge and the Tribal Court itself are named 

Defendants in this action.  As parties, the Tribe and the Tribal Court have a conflict of interest.   

In addition, counsel’s experience in Tribal Court unfortunately suggests an expectation 

that nothing will happen in Tribal Court for a long time.  As an example, in one civil case now 

pending before the Tribal Court where a State employee was sued, the State employee filed a 

Motion to Dismiss for lack of jurisdiction in early 2012.  The Reply memorandum completing 

briefing on the motion was filed March 8, 2012.  Although a hearing was scheduled for May 

2012, before that hearing took place, the Tribal Judge was recused.  Since then, for over three 

years, there has been no replacement judge assigned, no ruling on the motion, no notice of a 

hearing on the motion, and no communication from the Tribal Court as to its intent to decide the 

question of its own asserted jurisdiction.  And so, experience has shown that attempts at 

exhaustion of tribal remedies may languish in that Court.4   

Here, in the Tribal Court case involving these State Officers, even if the Tribal Court 

were to expedite its determination of jurisdiction, there is no provision in Tribal Court procedural 

rules allowing for interlocutory appeal of the ruling on jurisdiction.  Even if immediately 

appealed, it is unclear whether the appeal would be heard by the tribal Business Committee—

acting as appellate court, or some other appellate tribunal appointed by the Business Committee.  

                                                 
4 Jenkins v. Stearmer, Ute Tribal Court, CV12-096.   
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Accordingly, tribal exhaustion will cause significant delay, only to eventually place the threshold 

question back in this Court for determination of the federal question of tribal jurisdiction.  

CONCLUSION 

Given the Supreme Court’s re-affirmation of the Montana principal that a tribe’s 

adjudicative jurisdiction “does not exceed its legislative jurisdiction” and the general proposition 

that the inherent sovereign powers of an Indian tribe “do not extend to activities of non-members 

of the tribe,” the efforts of Tribal Defendants here to “regulate” these non-Indian State Plaintiffs 

through adjudication of the Tribal Court case are “presumptively invalid.”  See, Plains 

Commerce, 554 U.S. 316 at 330.   

Under the Montana analysis, the Ute Tribal Court simply lacks jurisdiction.  Exhausting 

tribal court remedies on that point would be futile, and cause significant delay.  In light of the 

several applicable exceptions to the exhaustion policy, exhaustion is not appropriate in this case.   

Accordingly, State Plaintiffs respectfully request that the Court deny Defendants’ motion to 

dismiss (doc. 23) as a matter of law. 
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Respectfully submitted:  June 19, 2015.  

      OFFICE OF THE UTAH ATTORNEY GENERAL 
 
 
      /s/ Scott D. Cheney     
      SCOTT D. CHENEY 
      GREG SODERBERG 

Assistant Utah Attorneys General 
Attorneys for State Plaintiffs  
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J. Preston Stieff 
J. PRESTON STIEFF LAW OFFICES 
110 S. Regent Street, Ste. 200 
Salt Lake City, UT 84111 
Email: jps@Stiefflaw.com 
 
 
Jeffrey S. Rasmussen 
FREDERICKS PEEBLES & MORGAN LLP 
1900 Plaza Drive 
Louisville, CO 80027-2314 
Phone: 303-673-9600 
Email: jrasmussen@ndnlaw.com 
 
 

         /s/ Collett Litchard       
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