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BEFORE THE HON. RONALD B. LEIGHTON 1 
 2 
 3 
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IN THE UNITED STATES DISTRICT COURT 14 

FOR THE WESTERN DISTRICT OF WASHINGTON 15 
 16 

LEONARD PELTIER, CHAUNCEY ) NO. 3:17−cv−05209−RBL 17 
PELTIER,     ) PLAINTIFFS’ RESPONSE TO  18 
   Plaintiff,  ) DEFENDANT LANDBERG AND WOODS’  19 
      ) 12(b)(6) and ANTI-SLAPP MOTION 20 
      )  21 
      )  22 
      )  23 
JOEL SACKS, individually and in his )  24 
capacity as   DIRECTOR OF the   )  25 
WASHINGTON STATE DEPARTMENT )  26 
of LABOR AND INDUSTRIES;   ) Noted for June 30, 2017 27 
TIMOTHY CHURCH, individually and ) 28 
in his capacity as   PUBLIC AFFAIRS ) 29 
MANAGER of the WASHINGTON ) 30 
STATE DEPARTMENT of LABOR and ) 31 
INDUSTRIES; JAY INSLEE,   ) 32 
Individually and in his capacity as ) 33 
GOVERNOR of the STATE of   ) 34 
WASHINGTON; EDWARD P.  WOODS ) 35 
LARRY LANGBERG; DOES 1-200, ) 36 
      ) 37 
   Defendants.  )   38 

___________________________)  39 
I. INTRODUCTION 40 
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Defendants Edward Woods and Larry Langberg seek to have the complaint against them 1 

dismissed under Washington’s anti-SLAPP statute RCW 4.24.510. However, the complaint 2 

against them is not a Strategic Lawsuit Against Public Participation. Defendants did not engage 3 

in the exercise of First Amendment rights, nor do Plaintiffs seek to prevent them from doing so; 4 

rather, Defendants engaged in defamation against Plaintiff Leonard Peltier, and for that 5 

Plaintiffs seek remedy. An anti-SLAPP motion is a valuable tool for pushing back against true 6 

efforts to chill constitutionally-protected speech, but it cannot be used as a shield for libel. 7 

Defendants wrote and sent to government officials letters that contained several defamatory 8 

statements about Leonard Peltier; such statements do not constitute an exercise of First 9 

Amendment rights and so Defendants cannot have the complaint against them dismissed under 10 

RCW 4.24.510. This Court should therefore deny Defendants’ Motion.  11 

II. STATEMENT OF FACTS 12 

The Letters 13 

Defendant Woods wrote a letter to Washington Governor Jay Inslee and Defendant Langberg 14 

wrote a letter to Washington State Department of Labor and Industries Director Joel Sacks to 15 

ask for the removal of paintings by Plaintiff Leonard Peltier (of Ojibway and Dakota Sioux 16 

bloodline and adopted by the Lakota Sioux people) from a National American Indian Heritage 17 

Month art display in an L&I office. The content of their letters included these defamatory 18 

statements: 19 

Nonetheless, Peltier is a convicted felon for the brutal execution-style murder of two already 20 

wounded FBI Agents. (Attacked and mortally wounded by Peltier and other AIM thugs.) 21 
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Peltier, as well, has clearly demonstrated he remains wholly unrepentant for his heinous crimes. 1 

(Woods) Appendix B, Joint Motion to Dismiss.  2 

 3 

Any celebration of Peltier is the result of decades-long misinformation and promotion of 4 

ongoing myth and folklore. Native America has long abandoned Peltier’s claims of any rights 5 

to represent their collective heritage and interests. (Woods) Id.  6 

 7 

Peltier’s conviction, through over a dozen appeals, has been upheld as he has had more critical 8 

reviews of the facts than most inmates. Any reasonable review of the legal history would be 9 

clearly evident as all the challenges to his conviction have been repeatedly debunked. (Woods) 10 

Id.  11 

 12 

There has been a long and sordid legacy of Peltier’s abuse of his native heritage but when it 13 

comes to proving his own guilt, and that he remains a remorseless murderer, we need only turn 14 

to Peltier himself for proof. (Woods) Id.  15 

 16 

How can the Governor of any state allow the promotion of a convicted felon who has said: 17 

“I seen Joe when he pulled it out of the trunk and he gave me a smile.” (Relating to June 26, 18 

1975 while two dead and mutilated FBI agents lay at their feet.) After thirty-five years in a 19 

public statement “And really if necessary I’d do it all over again because it was the right thing 20 
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to do.” (2010) And, thirty-nine years after the murders, “I don’t regret any of this for a minute.” 1 

(2014) (Woods) Id. 2 

 3 

And, as an aside, there has been a long-standing challenge for Peltier to prove where any of that 4 

money has gone, along with his abject failure to document any of his alleged “tax deductible” 5 

charitable activities. That part of his history has been an ongoing scam, and sadly the State of 6 

Washington appears to have also bought into it. (Woods) Id.  7 

 8 

Officials at the Washington State Department of Labor and Industries should know Leonard 9 

Peltier is a vicious, violent and cowardly criminal who hides behind legitimate Native 10 

American issues. Leonard Peltier was never a leader in the Native American Community. 11 

Peltier is simply a vicious thug and murderer with no respect or regard for human life, 12 

especially when law enforcement officers are involved. (Langberg) Appendix A, Joint Motion 13 

to Dismiss.  14 

 15 

Defendant Woods 16 

 17 

Defendant Woods is the founder of the No Parole Peltier Association (NPPA), which maintains 18 

a website at http://www.noparolepeltier.com (accessed on 6-20-17) and advocates against 19 

Plaintiff Leonard Peltier ever receiving parole or clemency. The website notes that on April 30, 20 

2017, the NPPA celebrated its 17th anniversary, and the website contains a post from Woods as 21 
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recently as January 2017. Additionally, on the website’s corresponding blog, Woods made a 1 

post that includes a quote (about prison conditions) from Leonard Peltier’s memoir Prison 2 

Writings in November of 2014. Ed Woods, No Parole Peltier Association, 3 

http://wwwnoparolepeltiercom-justice.blogspot.com/2014/11/peltier-not-for-minute.html (last 4 

visited June 25, 2017). Considering that the letters at issue were written in November of 5 

2015—over fifteen years into Woods operating a detailed website about Leonard Peltier, his 6 

case, and his attempts at clemency and parole—Woods had access to and was aware of 7 

information about Peltier at the time of writing the statements that he did. Additionally, he was 8 

aware of and had read text in Leonard Peltier’s memoir.  9 

// 10 

// 11 

// 12 

 13 

Defendant Langberg 14 

Defendant Langberg is the President of the Society of Former Special Agents of the FBI. The 15 

information about him on the Society’s website promotes him as being a longtime, very 16 

involved member of the FBI community:  17 

He served 30 plus years as a Special Agent. Larry was involved in the founding of the FBI 18 

Agents Association (FBIAA) and served seven years as the President. During that time, Larry 19 

spearheaded and achieved dramatic pay increases for the FBI Agents based upon changes in 20 

AUO. He also served as a member of the National Advisory Commission on Law Enforcement 21 
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(NACLE). Larry and fellow member Tom Powers were instrumental in organizing and running 1 

the FBI Agents Association National Charity Golf Tournament for 18 years, which raised over 2 

$320,000. He served two terms as the Chapter Chair for the Los Angeles chapter. He is a 3 

former Trustee for the FBI Foundation and was the Pacific Region Vice President for the 4 

Society. He has served on the Society's Information Committee, the Foundation Investment 5 

Advisory Committee, and the Society's Nominating Committee. He is currently the President of 6 

Larry Langberg and Associates, and investigative and consulting firm.  7 

Society of Former Special Agents of the FBI, “Who We Are,” 8 

http://www.socxfbi.org/?page=WhoWeAre (last visited on June 25, 2017). 9 

 10 

On the home page of the Society’s website at http://www.socxfbi.org/ (last visited on June 20, 11 

2017) is a box that reads “SOCIETY ADVOCACY” with the text “Help Deny Leonard Peltier 12 

Clemency” and a button that says “READ MORE.” Clicking on the button directs users to a 13 

sample letter to send to the Acting Pardon Attorney of the DOJ to express opposition to 14 

Leonard Peltier’s petition for clemency that can be accessed at: 15 

http://c.ymcdn.com/sites/www.socxfbi.org/resource/resmgr/Docs/2016/Peltier_sample_letter_j16 

uly20.pdf  The letter is marked as being from July 2016, less than a year after Langberg sent 17 

the letter at issue. Given Langberg’s long history with the FBI and his leadership position in the 18 

Society, Langberg had access to and awareness of information about Leonard Peltier at the time 19 

of writing the statements that he did.   20 

Plaintiff Leonard Peltier 21 
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 Information about the controversy surrounding Plaintiff Leonard Peltier’s case and the 1 

breadth of support for him is well publicized, as are statements made by Peltier himself. He 2 

receives support from the International Leonard Peltier Defense Committee, which has a 3 

website at https://www.whoisleonardpeltier.info/ (last visited on June 20, 2017) and is a public 4 

display of information about Leonard Peltier, his case, and the wealth of support he receives. 5 

The NPPA website includes a link to this support website, illustrating that Defendant Woods is 6 

aware of it and its content. The website publicizes information about how Leonard Peltier has 7 

spent his time since being imprisoned, including a section on his humanitarian efforts, which 8 

reads: 9 

Despite his imprisonment, which poses numerous barriers, Mr. Peltier has made remarkable 10 

contributions to humanitarian and charitable causes. 11 

Leonard Peltier has played a key role in getting people from different tribes, with a history of 12 

animosity, to come together in peace. He advocates for peaceful resolution of all issues that 13 

deal with Native Americans and respect for the rights of others. 14 

Leonard Peltier has worked with Dr. Steward Selkin on a pilot program on the Rosebud 15 

Reservation, the Leonard Peltier Health Care Reform Package, to document needs and 16 

requirements for delivery and care. The ultimate intent of the program is to fundamentally alter 17 

health care delivery on reservations throughout the U.S. 18 

He has worked with Professor Jeffery Timmons on a program to stimulate reservation-based 19 

economics and investments in Native American business enterprises, including a component to 20 

teach business ownership and operation to the young people of First Nations. 21 
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In 1992, Leonard Peltier established a scholarship at New York University for Native American 1 

students seeking law degrees. He also was instrumental in the establishment and funding of a 2 

Native American newspaper by and for Native young people in Washington State. In addition 3 

to having raised two of his grandchildren from prison, Leonard Peltier has been a sponsoring 4 

father of two children through ChildReach, one in El Salvador and the other in Guatemala. 5 

Every year, he sponsors a Christmas gift drive for the children of Pine Ridge. Peltier also serves 6 

on the Board of the Rosenberg Fund for Children. 7 

Leonard Peltier organized an emergency food drive for the people of Pohlo, Mexico, in 8 

response to the Acteal Massacre. He also frequently contributes to Head Start programs and 9 

domestic violence shelters to help address funding shortfalls. 10 

Peltier has helped several Indian prisoners rehabilitate themselves by advocating a drug- and 11 

alcohol-free lifestyle while encouraging pride and knowledge in their culture and traditions. He 12 

also has worked to develop prisoner art programs thereby increasing prisoners’ self-confidence. 13 

Leonard Peltier donates his artwork to several human rights and social welfare organizations to 14 

help them raise funds. Most recently, recipients have included the American Civil Liberties 15 

Union; Trail of Hope (a Native American conference dealing with drug and alcohol addiction); 16 

World Peace and Prayer Day; the First Nation Student Association; and the Buffalo Trust Fund. 17 

In March 2010, Peltier organized an art benefit on behalf of earthquake victims in Haiti. 18 

International Leonard Peltier Defense Committee, “The Humanitarian,” 19 

https://www.whoisleonardpeltier.info/home/about-peltier/humanitarian/ (last visited on June 20 

25, 2017).  21 
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 1 

This section also lists a selection of the honors that he has been awarded: 1986 Human Rights 2 

Commission of Spain International Human Rights Prize; 1993 North Star Frederick Douglas 3 

Award; 2003 Federation of Labour (Ontario, Canada) Humanist of the Year Award; 2004 4 

Silver Arrow Award for Lifetime Achievement; 2009 First Red Nation Humanitarian Award; 5 

2010 Kwame Ture Lifetime Achievement Award; 2010 Fighters for Justice Award; 2011 Mario 6 

Benedetti Foundation (Uruguay) – First International Human Rights Prize; 2015 Defender of 7 

Pachamama (Mother Earth), awarded by President Evo Morales of Bolivia; and 2016 Frantz 8 

Fanon Prize – Frantz Fanon Foundation. Additionally, he has been nominated for the Nobel 9 

Peace Prize seven times.  10 

 The International Leonard Peltier Defense Committee website also includes information 11 

about Prison Writings: My Life is My Sun Dance, which is a memoir that Peltier wrote while in 12 

prison and was published in 1999 by St. Martin’s Press and is widely available through 13 

Amazon (and is the memoir from which Woods quoted). Passages written by Leonard Peltier 14 

himself in his memoir also describe his continued humanitarian efforts:  15 

Prison hasn’t prevented me from helping people. I organize clothing, food, and toy drives year 16 

round. I support women’s shelters and Head Start programs. I have established a scholarship 17 

for Native law students at New York University and also helped to fund a newspaper by and for 18 

Indian children. I’m a foster parent to two young boys in Guatemala and El Salvador. I’ve been 19 

working on ways to improve the health care system on the Rosebud Reservation, and recently 20 

have become involved in economic reform for Pine Ridge. I’ve just recently sponsored a drive, 21 

Case 3:17-cv-05209-RBL   Document 20   Filed 06/26/17   Page 9 of 23



PELTIER v. SACKS, et al. – PLAINTIFFS’ RESPONSE TO 
DEFENDANTS LANDBERG AND WOODS’ 12(b)(6) and  
ANTI-SLAPP MOTION 
 
LAWRENCE A. HILDES (WSBA # 35035) 
P.O. Box 5405, Bellingham, WA 98227 
Tel: (360) 715-9788 
Email: lhildes@earthlink.net 
 
ATTORNEY FOR PLAINTIFF 

 

10
 

in conjunction with Food Not Bombs, to buy rice, beans, sugar, and other staples for our 1 

struggling Indian brothers and sisters now fighting for their very existence, their very identity 2 

as Indian people, down in Chiapas, Mexico. I work closely with the Leonard Peltier Charitable 3 

Foundation, devoted to helping underprivileged Indian children. I’m also deeply involved in 4 

winning Native religious rights here in prison, a continuous battle. Still, I’m limited in what I 5 

can do within these walls. 6 

My dream is to rejoin the people and build Native American community centers offering after-7 

school activities and counseling. I want to work with specialists from around the world to help 8 

prevent and treat alcoholism. I want to help create jobs and job training for Indian people. It’s 9 

so frustrating to hear over and over again about teen suicide, drug abuse, unemployment, and 10 

seemingly eternal poverty among my people.  11 

Leonard Peltier, Prison Writings: My Life is My Sun Dance 37-38 (St. Martin’s Press, 1999). 12 

 13 

 In his memoir, Leonard Peltier also writes of the grief he feels over the deaths of Agents 14 

Coler and Williams, and extends prayers to their families:  15 

I have no apologies, only sorrow. I can’t apologize for what I haven’t done. But I can grieve, 16 

and I do. Every day, every hour, I grieve for those who died at the Oglala firefight in 1975 and 17 

for their families—for the families of FBI agents Jack Coler and Ronald Williams and, yes, for 18 

the family of Joe Killsright Stuntz… My heart aches in remembering the suffering and fear 19 

under which so many of my people were forced to live at that time, the very suffering and fear 20 

that brought me and the others to Oglala that day—to defend the defenseless. 21 
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If you, the loved ones of the agents who died at the Jumping Bull property that day, get some 1 

salve of satisfaction out of my being here, then at least I can give you that, even though 2 

innocent of their blood. I feel your loss as my own. Like you, I suffer that loss every day, every 3 

hour. And so does my family. We, too, know that inconsolable grief. We Indians are born, we 4 

live, and we die with inconsolable grief. We’ve shared our common grief for twenty-three years 5 

now, your families and mine, so how can we possibly be enemies? Perhaps it’s with you and 6 

with us that the healing can start. You, the agents’ families, certainly weren’t at fault that day in 7 

1975, any more than my family was, and yet you and they have suffered as much as, even more 8 

than, anyone there. It seems it’s always the innocent who pay the highest price for injustice. It’s 9 

seemed that way all my life.   10 

To the still-grieving Coler and Williams families I send my prayers if you will have them. I 11 

hope you will. They are the prayers of an entire people, not just my own. We have many dead 12 

of our own to pray for, and we join our sorrow to yours. Let our common grief be our bond. Let 13 

those prayers be the balm for your sorrow, not an innocent man’s continued imprisonment. I 14 

state to you absolutely that, if I could possibly have prevented what happened that day, your 15 

menfolk would not have died. I would have died myself before knowingly permitting what 16 

happened to happen. And I certainly never pulled the trigger that did it. May the Creator strike 17 

me dead this moment if I lie. I cannot see how my being here, torn from my own grandchildren, 18 

can possibly mend your loss. I swear to you, I am guilty only of being an Indian. That’s why 19 

I’m here.  20 

 Id., 13-15.  21 
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 1 

 The International Leonard Peltier Defense Committee website also displays the support 2 

that Leonard Peltier has from around the world. To look to 2015 and earlier (prior to the writing 3 

of the letters at issue), the support includes: Resolution of the Saint Regis Mohawk Tribe in 4 

favor of an award of executive clemency to Leonard Peltier (attached); a letter from the 5 

National Congress of American Indians in support of clemency for Leonard Peltier (attached); 6 

a resolution form the governing body of the Turtle Mountain Band of Chippewa Indians in 7 

support of freedom for Leonard Peltier (attached); Resolutions on behalf of Leonard Peltier 8 

from the Spirit Lake Tribe, Yankton Sioux Tribe, Crow Creek Sioux, and HoChunk Nation 9 

(attached); a Presidential and Vice Presidential proclamation proclaiming June 26 as Leonard 10 

Peltier Day from the Oglala Sioux Tribe; and a Resolution from the Black Hills Sioux Nation in 11 

support of clemency for Leonard Peltier (attached). This broad show of support from 12 

indigenous communities from throughout Turtle Island is joined by support from Amnesty 13 

International, Religious Society of Friends, the National Lawyers Guild, among many others. 14 

International Leonard Peltier Defense Committee, “Statements of Support,” 15 

https://www.whoisleonardpeltier.info/home/support/statements/ (last visited on June 21, 2017).  16 

 It is also important to include the surrounding text of statements made by Plaintiff 17 

Leonard Peltier that Defendant Woods pulled out of context. In Defendant Woods’ letter to 18 

Governor Inslee, he stated: 19 

How can the Governor of any state allow the promotion of a convicted felon who has said: “I 20 

seen Joe when he pulled it out of the trunk and he gave me a smile.” (Relating to June 26, 1975 21 
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while two dead and mutilated FBI agents lay at their feet.) After thirty-five years in a public 1 

statement “And really if necessary I’d do it all over again because it was the right thing to do.” 2 

(2010) Appendix B, Joint Motion to Dismiss.  3 

 4 

The “I seen Joe..” sentence is pulled from the book In the Spirit of Crazy Horse about Leonard 5 

Peltier’s case, and the complete passage by author Peter Matthiessen reads: 6 

On July 3, an unnamed Indian who lived near the Jumping Bull property informed the agents 7 

that he had been mending a fence on the morning of June 26 when he heard "quite a lot of 8 

shots," both shotgun and rifle or pistol; when he left to go check on his family, "he could hear a 9 

voice yelling for help, sounds like a scream. The voice was vague and appeared to be quite a 10 

long way off, coming from the direction of the gunshot sounds." Subsequently he led some 11 

(unidentified) lawmen to "a hill...across from the shooting scene where he could see a man in a 12 

white T-shirt and another in a dark-colored coat standing by a green shack. Both of these men 13 

were shooting at something. As he watched, he saw the man in the dark-colored suit go down. 14 

He is not sure whether the second man was shot or or if he knelt down to check on the man on 15 

the ground." 16 

"Joe put that jacket on," Bob said. "Him and Norman Charles come down after the shooting. 17 

Norman found that rifle clip they took off him from the day before, and Joe took that jacket." 18 

("I seen Joe when he pulled it out of the trunk and I looked at him when he put it on, and he 19 

gave me a smile," Leonard remembers. "I didn't think nothing about it at the time; all I could 20 

think was, We got to get out of here! And you have to know Joe: he wasn't smiling because he 21 
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picked up the jacket, he was always smiling. You look at Joe, and he'll smile at you--that's the 1 

way he was, especially with me, because I was always joking with him, wisecracking." 2 

Remembering Joe Stuntz, Leonard smiled himself. "You would have loved him if you could 3 

have gotten any words out of him. Joe was a very gentle guy." Asked why they had taken the 4 

agents' guns and why they had never gotten rid of them, Leonard stopped smiling. "We took 5 

them because we didn't have any real weapons, he said, "and it never occurred to us to get rid 6 

of them because it never occurred to us that we might be taken alive.") (lines excerpted by 7 

Woods in bold)  8 

Peter Matthiessen, In the Spirit of Crazy Horse 552-553 (Penguin Books, 1992).  9 

 10 

The “And really if necessary…” line comes from a public statement made by Leonard Peltier in 11 

2010. The complete statement is attached, and is words from Peltier about how he dedicated 12 

himself to taking care of other people in his community, and about how he would do that work 13 

again even though it led to his imprisonment because of where he was at on that fateful June 14 

26.  15 

 Support for Leonard Peltier comes not only because of the work he has done for his 16 

people, but because his imprisonment comes at the result of the government not knowing who 17 

killed Agents Coler and Williams. Although Peltier has appealed his case and gone before the 18 

parole board, the initial miscarriage of justice has been replicated at each stage. In Peltier v. 19 

Booker, 348 F. 3d 888, 896 (10th Cir. 2003), the Court stated: 20 
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Mr. Peltier correctly asserts his “convictions do not necessarily rest on the theory that he 1 

executed the FBI agents” and that the government has conceded as much. Aplt. Br. at 12, 13. 2 

As the Eighth Circuit recognized, “the government tried the case on alternative theories: it 3 

asserted that Peltier personally killed the agents at point blank range, but that if he had not done 4 

so, then he was equally guilty of their murder as an aider and abettor.” Peltier, 997 F.2d at 465. 5 

It is possible the jury accepted only the aiding and abetting theory to convict Mr. Peltier of 6 

premeditated first degree murder.  7 

There is no direct evidence that Mr. Peltier shot the agents because no one testified they saw 8 

him pull the trigger. But as we stated above and restate here, the body of circumstantial 9 

evidence underlying the Commission's decision is sufficient for the purposes of rational basis 10 

review. Much of the government's behavior at the Pine Ridge Reservation and in its 11 

prosecution of Mr. Peltier is to be condemned. The government withheld evidence. It 12 

intimidated witnesses. These facts are not disputed. 13 

Peltier v. Booker, 348 F.3d 888, 895-96 (10th Cir. 2003). 14 

 15 

Even though the government admits and the courts recognize that there is not evidence to prove 16 

that Leonard Peltier killed the agents and that it is not disputed that the government greatly 17 

mishandled his case, Peltier nevertheless remains in prison as a political prisoner—a label that 18 

is in recognition of the fact that he is not in prison because he was proven to have murdered 19 

anyone, but because appalling political circumstances have kept him there.  20 

III. ARGUMENT AND LEGAL AUTHORITY 21 
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a. THIS IS NOT A SLAPP SUIT 1 

A SLAPP is a Strategic Lawsuit Against Public Participation, and as the notes for RCW 2 

4.24.510 state, “SLAPP suits are designed to intimidate the exercise of First 3 

Amendment rights and rights under Article I, section 5 of the Washington State 4 

Constitution.” (emphasis added) Defendants cite to Bevan v. Meyers to assert that we 5 

must look to the gravamen of the claim to determine whether it arises from public 6 

participation and petition and, although Bevan specifically discusses RCW 4.24.525 7 

rather than RCW 4.24.510 that is at issue here, Bevan does help to further illustrate the 8 

purpose of an anti-SLAPP statute: “The Washington anti-SLAPP statute is meant to 9 

deter meritless suits filed primarily to chill a defendant's exercise of rights under the 10 

First Amendment to the United States Constitution…” Bevan v. Meyers, 183 Wash. 11 

App. 177, 183, 334 P.3d 39, 42 (2014). (emphasis added)  12 

Both the legislature and courts in Washington have made it clear that an anti-SLAPP statute is 13 

to protect people against efforts to chill their exercise of their First Amendment rights. 14 

Defamation, however, is not constitutionally protected speech—and defamation is what the 15 

defendants have engaged in through the letters that they sent to Governor Inslee and Director 16 

Joel Sacks due to the false statements that they made about Plaintiff Leonard Peltier. 17 

Accordingly, Defendants cannot use an anti-SLAPP statute to protect them from claims made 18 

by Plaintiffs.  19 

 Defamation is defined by common law in Washington, and a “defamation action 20 

consists of four elements: (1) a false statement, (2) publication, (3) fault, and (4) damages. 21 
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Herron v. KING Broad. Co., 112 Wn.2d 762, 768, 776 P.2d 98 (1989). Actual malice must be 1 

shown in cases involving both public figures and public officials. Curtis Publ'g Co. v. Butts, 2 

388 U.S. 130, 155, 87 S. Ct. 1975, 18 L. Ed. 2d 1094 (1967) (plurality opinion).” Duc Tan v. 3 

Le, 177 Wash. 2d 649, 662-63, 300 P.3d 356, 363 (2013). Also to note, it is considered a 4 

“patently flawed premise that reporting true information harmful to a plaintiff's reputation is 5 

somehow a license to report a damaging falsehood in addition.” Herron v. King Broad. Co., 6 

112 Wash. 2d 762, 771-72, 776 P.2d 98, 103 (1989). Therefore, even if Defendants engaged in 7 

protected speech in some parts of their letters in conveying negative information about Leonard 8 

Peltier, the false statements are still not permitted under the First Amendment.  9 

 To consider the elements of defamation, the second and fourth elements are easy to 10 

address. It is clear that Defendants wrote the statements in letters that they sent to Governor 11 

Inslee and Director Sacks (publication), and it is also clear that Leonard Peltier’s paintings 12 

were removed from the Labor and Industries office because of the information contained in 13 

those letters (damages).  14 

 The second element, that statements made by Defendants are false, is illustrated through 15 

the information provided above and the attachments. Woods states that Peltier remains “wholly 16 

unrepentant for his heinous crimes” and that he remains a “remorseless murderer,” and 17 

Langberg describes Peltier as “a vicious thug and murderer with no respect or regard for human 18 

life, especially when law enforcement officers are involved.” Peltier’s public record of 19 

humanitarian efforts and his own published words of grief illustrate the falsity of these 20 

statements. Although Peltier does not apologize for the killing of Agents Coler and Williams as 21 
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he maintains his innocence, he does express deep remorse to what happened to them and the 1 

pain that caused their families. He additionally shows deep concern for his people, and he has 2 

contributed to many projects to attempt to tangibly help others even while he’s in prison.  3 

 Woods also states that “Native America has long abandoned Peltier’s claims of any 4 

rights to represent their collective heritage and interests,” and Langberg also states that Peltier 5 

“hides behind legitimate Native American issues. Leonard Peltier was never a leader in the 6 

Native American Community.” Again, both their statements are false in light of all the support 7 

that the Native American community has shown to Peltier through their resolutions in support 8 

of his clemency, working with him on projects, and even creating a Leonard Peltier Day.  9 

 Woods and Langberg also create a false picture of Peltier’s case and all of the 10 

information about government misconduct and unreliable evidence that has come to light about 11 

it over the years. Ignoring this, Woods refers instead to “decades-long misinformation and 12 

promotion of ongoing myth and folklore” and states that “any reasonable review of the legal 13 

history would be clearly evident as all the challenges to his conviction have been repeatedly 14 

debunked.”  15 

 To consider the fault element of defamation, not only are Defendants at fault for the 16 

false statements, but they made them with malice. Defendants knew, or should have known, of 17 

all the information about Leonard Peltier that shows their statements to be false. Both 18 

Defendants have a long history of association with efforts of opposition to Peltier, and Woods’ 19 

NPPA website even links to the International Leonard Peltier Defense Committee website and 20 

contain a quote from Prison Writings, which contain the information (or links to the 21 
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information) needed to show the falsity of the information contained in the letters. 1 

Additionally, the quoted lines that are contained in Woods’ letter are misleading—drastically 2 

edited from longer passages that provide context. Even if Defendants do not believe all of the 3 

supportive information about Peltier or even his own words to be accurate, they still cannot 4 

write statements as they did in their letters that create a false picture of the actual facts:  5 

In Milkovich, the Supreme Court reiterated that a statement structured as an opinion may still 6 

be actionable if it implies the allegation of undisclosed defamatory facts as the basis for the 7 

opinion, because it may then contain a provably false factual connotation. Id. at 20 (citing 8 

Phila. Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S. Ct. 1558, 89 L. Ed. 2d 783 (1986)); 9 

Dunlap v. Wayne, 105 Wn.2d 529, 540, 716 P.2d 842 (1986) (quoting Restatement § 566 cmt. 10 

c).WA[5,6] [5, 6] ¶30 As the Supreme Court explained: If a speaker says, “In my opinion John 11 

Jones is a liar,” he implies a knowledge of facts which lead to the conclusion that Jones told an 12 

untruth. Even if the speaker states the facts upon which he bases his opinion, if those facts are 13 

either incorrect or incomplete, or if his assessment of them is erroneous, the statement may still 14 

imply a false assertion of fact. Milkovich, 497 U.S. at 18-19. Duc Tan v. Le, 177 Wash. 2d 649, 15 

662-63, 300 P.3d 356, 363 (2013).  16 

 17 

To speak specifically to malice, it is defined as publishing a falsehood with actual knowledge 18 

of its falsity or with reckless disregard for its truth or falsity. New York Times Co. v. Sullivan, 19 

376 U.S. 254, 279-80, 11 L. Ed. 2d 686, 84 S. Ct. 710, 95 A.L.R.2d 1412 (1964). Given the 20 

access to and awareness of a plethora of information about Leonard Peltier, it is reasonable to 21 
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believe that Defendants had actual knowledge of the falsity of some of their statements. But 1 

even if not actual knowledge, they clearly acted with reckless disregard. The court in Herron v. 2 

King Broad. Co. stated that “when a reporter does in fact conduct an investigation and his 3 

investigation does not support his false statement or brings to his attention facts which rebut the 4 

false statement, that is evidence from which a jury can infer reckless disregard.” Herron v. King 5 

Broad. Co., 112 Wash. 2d 762, 777, 776 P.2d 98, 106 (1989). Defendants have paid much 6 

attention to Peltier over many years, and very well encountered information that rebut the false 7 

statements that they made. Furthermore, Defendants public positions of opposition to Peltier’s 8 

attempts to be granted clemency and overt contempt for him can be read as supporting that they 9 

engaged in reckless disregard and with malice:  10 

In addition to the evidence which directly supports an inference of reckless disregard, 11 

the jury would also be entitled to consider McGaffin's threat addressed to Sebring.  "Malice" 12 

for defamation purposes is entirely  [*779]  distinct from simple hostility.  McDonald v. 13 

Murray, 83 Wn.2d 17, 19, 515 P.2d 151 (1973). Nevertheless, it is well established that 14 

evidence of malice in the colloquial sense is at least relevant to malice in the legal sense.  15 

Reader's Digest Ass'n v. Superior Court, 37 Cal. 3d 244, 258, 690 P.2d 610, 208 Cal. Rptr. 137, 16 

145 (1984). This evidence bolsters the inference that McGaffin might have been reckless 17 

regarding the truth of his statements, and supports the conclusion that Herron succeeded in 18 

offering sufficient evidence of malice to go to the jury. 19 

Herron v. King Broad. Co., 112 Wash. 2d 762, 778-79, 776 P.2d 98, 107 (1989). 20 

 12(b)(6) 21 
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Defendants list their motion as a 12(b)(6) Motion, but then never actually mention 1 

12(b)(6) nor do they argue based on it, and with good reason. “A defendant moving to dismiss 2 

under Fed. R. Civ. P. 12(b)(6) bears the burden of proving that the Plaintiff has failed to state a 3 

claim for relief. See Fed. R. Civ. P.20 12(b)(6); see also, e.g., Hedges v. United States, 404 4 

F.3d 744, 750 (3d Cir. 2005). A claim is plausible when the plaintiff pleads plausible content 5 

that allows the court to draw the reasonable inference that the defendant is liable for the 6 

misconduct alleged. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009);.” Cody Springs at Prime Care 7 

Medical, et al., 15-2684 (E. D. of PA, 2015). 8 

“A Rule 12 motion is (only) proper where the complaint is so vague or 9 

 ambiguous that the Defendant cannot reasonably prepare a response.” R. Civ. P. 10 

12(e).  Rule 12 motions are not meant to resolve fact-sensitive disputes. Such matters 11 

should be left for summary judgment after full discovery.” One Industries, LLC v. Jim 12 

 O’Neal Distrib., Inc., 578 F.3d 1154, 1160 (9th Cir. 2009). 13 

 In a motion under Rule 12(b)(6), the court presumes that all well-pleaded 14 

allegations are true and interprets all facts and reasonable inferences in favor of the 15 

non-moving party. Dahlia v. Rodriguez, 735 F.3d 1060, 1066 (9th Cir. 2013). 16 

As discussed above, Plaintiffs have stated a plausible factual theory for relief., and 17 

establish Defendants’ liability.  Even if they hadn’t, the remedy would be, not di8smissal\, but 18 

the right to amend the complaint to address any alleged deficiencies (See Iqbal).  19 

 20 

IV. CONCLUSION 21 
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 1 

For the reasons stated above, Defendants’ motion to dismiss under anti-SLAPP statute RCW 2 

4.24.510 and FRCP 12(b)(6) should be denied.  3 

 4 

RESPECTFULLY SUBMITTED 5 

DATED: June 26, 201    6 

     ____/s/LAWRENCE A. HILDES________________ 7 
     LAWRENCE A. HILDES, WSBA #35035,  8 
     Attorneys for Plaintiffs 9 
     Law Offices of Lawrence A. Hildes 10 
     P.O. Box 5405, Bellingham, WA 98227 11 

Tel: (360) 715-9788, lhildes@earthlink.net 12 
Attorney for PLAINTIFFS LEONARD AND 13 
CHAUNCEY PELTIER 14 
 15 
/s/ AMANDA SCHEMKES 16 
AMANDA SCHEMKES, OSB#154180 17 
P.O. Box 1866 18 
Snohomish, WA 98291 19 
Tel (425) 314-7291, amanda.schemkes@gmail.com 20 
Of Attorneys for PLAINTIFFS LEONARD AND 21 
CHAUNCEY PELTIER 22 
(PRO-HAC VICE PENDING 23 

  24 
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 1 
PROOF OF SERVICE 2 
 3 
Lawrence A. Hildes certifies as follows: 4 
 5 
I am over the age of 18 years, and not a party to this action. I am a citizen of the United States. My 6 
business address is P.O. Box 5405, Bellingham, WA 98227 7 
 8 
On June 26, 2017, I served the following documents(s) described as follows  9 
 10 
PLAINTIFFS’ response to Defendants Landberg and Woods’ Anti-SLAPP Moption and 12(b)(6) 11 
 12 
on the following persons(s) in this action at the following addresses: 13 
 14 
Jeremy H. Rogers, 
rogers@smithfreed.com  

Joan K. Mell,  
joan@3brancheslaw.com  

Attorneys for Defendant Landberg Attorney for Defendant Woods 15 
 16 
 17 
Peter J. Helmberger  
Office of the Attorney General  
peterh@atg.wa.gov  
Attorney for Defendants Joel Sacks, 

Timothy Church, & Gov. Jay Inslee  
 18 
 19 
[ ] (BY FIRST CLASS MAIL) by placing a true copy of the above documents in a sealed envelope with 20 
postage fully prepaid in the mail at Bellingham, WA, addressed to the person(s) above at the above 21 
address 22 
 23 
[X] By electronically serving, by filing an electronic copy with the court in such a way that notice will 24 
be sent to counsel for Defendant 25 
 26 
 [X] (FEDERAL) I declare under penalty of perjury that I am a member of the BAR of this court, and 27 
that the above information is true and correct. 28 
 29 
Executed on June 26, 2017, at Bellingham, Washington. 30 
 31 
                 32 
____/S/__________________ 33 
Lawrence A. Hildes 34 

Case 3:17-cv-05209-RBL   Document 20   Filed 06/26/17   Page 23 of 23


