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COMES NOW the Defendants Ute Tribal Court and the Honorable William 

Reynolds in his official capacity as Acting Chief Judge of the Ute Tribal Court, and move 

to dismiss the claims filed against them for want of jurisdiction and/or failure to state a 

claim upon which relief can be granted and/or failure to join an indispensable party.  This 

motion is based upon the Court file in this case and the attached memorandum of law, 

and is made under Federal Rules of Civil Procedure 12(b)(1), 12(b)(6) and 12(b)(7) 

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS 

INTRODUCTION 

The general rule is that a defendant in a tribal court must exhaust tribal court 

remedies before it can challenge tribal court jurisdiction in a federal court.  Plaintiffs in the 

present matter acknowledge that they have failed to exhaust tribal court remedies, and 

the primary issue presented in the current motion is whether their suit fits within one of 

the exceptions to the general rule requiring exhaustion.  It is clear that it does not.  

Because they have not exhausted tribal court remedies, this Court lacks subject matter 

jurisdiction over this case.  There is no federal question currently presented; there is no 

case or controversy; and there is no waiver of the Tribe’s sovereign immunity from suit.  

The case must be dismissed, or in the alternative stayed until Plaintiffs exhaust Tribal 

Court remedies. 

Case 2:15-cv-00300-DB   Document 23   Filed 05/22/15   Page 2 of 21



3 
 

DISCUSSION OF LAW 

ARGUMENT 

I. MOTION TO DISMISS STANDARD 

A. Motion to Dismiss Under Fed. R. Civ. P. 12(b)(1) 

A motion to dismiss pursuant to Rule 12(b)(1) of the Federal Rules of Civil 

Procedure (“Fed. R. Civ. P.”) challenges a court’s subject matter jurisdiction.  It is 

fundamental that Plaintiffs bear the burden of establishing subject matter jurisdiction.  

Kokkenen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994); Steel Co. v. 

Citizens for a Better Env’t, 523 U.S. 83, 94 (1998); Penteco Corp. v. Union Gas System, 

Inc. 929 F.2d 1519, 1521 (10th Cir. 1991); Stock West, Inc. v. Confederated Tribes of 

the Colville Reservation, 873 F.2d 1221, 1225 (9th Cir. 1989).  “A federal court is 

presumed to lack jurisdiction in a particular case unless the contrary affirmatively 

appears.”  A-Z Int’l v. Phillips, 323 F.3d 1141, 1145 (9th Cir. 2003) (citations and 

quotations omitted).  

In considering a motion to dismiss under Rule 12(b)(1), the court is not limited to 

the facts pled in the complaint, but can and should weigh evidence and determine facts 

in order to satisfy itself as to its power to hear the case.  Osborn v. United States, 918 

F.2d 724 (8th Cir. 1990); Roberts v. Corrothers, 812 F.2d 1173, 1177 (9th Cir. 1987). 

B. Motion to Dismiss Under Fed. R. Civ. P. 12(b)(6) 

A motion to dismiss pursuant to Rule 12(b)(6) of the Fed. R. Civ. P. is a 

challenge to the grounds “entitl[ing plaintiff] to relief,” and plaintiff’s complaint must 

contain more than labels, conclusions, and formulaic recitations of the elements of a 
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cause of action in order to survive such challenge.  Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 555 (2007).   

C. Motion to Dismiss Under Fed. R. Civ. P. 12(b)(7) 

  Under Fed. R. Civ. P. 12(b)(7), a complaint must be dismissed if it fails to join an 

indispensable party under Fed. R. Civ. P. 19. Fed. R. Civ. P. 12(b)(7).  Courts must 

consider (1) whether a party is “necessary” under Rule 19(a).  This inquiry involves 

whether the court can accord “‘complete relief’ … among existing parties” or “whether 

the absent party has a ‘legally protected interest’ in the subject of the suit” that will be 

impaired or impeded.  See Shermoen v. United States, 982 F.2d 1312, 1317 -18 (9th 

Cir. 1992).  The Court must next determine (2) whether the necessary party can be 

joined, and if it cannot be joined, (3) whether that party is indispensable such that in 

“equity and good conscience,” the case must be dismissed.  Id.  This inquiry is “’a 

practical one and fact specific,’” and considers prejudice to the existing and absent 

parties.  Id. at 1317 (quoting Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 

1990); Fed. R. Civ. P. 19(b)).  

II. PLAINTIFFS FAILED TO EXHAUST TRIBAL COURT REMEDIES 

The first issue the Court must address is whether this action should be dismissed 

for failure to exhaust tribal remedies.  The factual predicate—that Plaintiffs have not 

exhausted tribal court remedies is not disputed in this case, and the Court is presented 

with the legal issue of whether they must.  Additionally, one of the two legal 

predicates—that if exhaustion is required, the Court must dismiss or stay this case—

presumably will also not be disputed.  As will be discussed in detail below, if exhaustion 
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is required, there is no case or controversy, no federal question, and no waiver of the 

Tribe’s sovereign immunity from suit.  The pivotal issue is therefore whether exhaustion 

is required. 

Plaintiffs’ primary claim for federal jurisdiction, contained in Count I of their two 

count Complaint,1 is that, they allege, this case presents an issue of whether the Tribe’s 

Court has exceeded federal imposed limitations on tribal court jurisdiction, and that such 

an allegation presents a federal question under 28 U.S.C. § 1331 and a current case or 

controversy.  It is wrong.  While it is conceivable that there could be a federal question 

at some later date, after Plaintiffs have exhausted Ute Court remedies, there is not 

currently a federal question or a case or controversy. 

 When, as here, a case has been filed in a Tribe’s Court based upon an assertion 

that the Tribe’s Court has jurisdiction, a federal district court cannot proceed with a suit 

challenging the Tribal Court’s jurisdiction until the Tribal Court has fully and finally 

reviewed and ruled upon the jurisdiction question: 

Congress is committed to a policy of supporting tribal self-government and 

self-determination.  That policy favors a rule that will provide the forum 

whose jurisdiction is being challenged the first opportunity to evaluate the 

factual and legal bases for the challenge….Exhaustion of tribal court 

remedies, moreover, will encourage tribal courts to explain to the parties 

the precise basis for accepting jurisdiction, and will also provide other 

courts with the benefit of their expertise in such matters in the event of 

further judicial review.  

 

Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 856 (1985).  

                                            
1 As will be discussed in section IV of this brief, Count II of the complaint has very similar, but even greater, flaws 

than Count I. 
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Not only is exhaustion of tribal court remedies mandated by Supreme Court 

precedent, but it is also decreed by the clear weight of authority from the Tenth Circuit 

Court of Appeals.  In fact, the Tenth Circuit concluded that National Farmers Union and 

LaPlante "established an inflexible bar to considering the merits of a petition by the 

federal court, and therefore requiring that a petition be dismissed when it appears that 

there has been a failure to exhaust [tribal remedies]," Smith v. Moffet, 947 F.2d 442, 

445 (10th Cir.1991).  The "requirement of exhaustion of tribal remedies is not 

discretionary, it is mandatory.”  Crawford v. Genuine Parts, Co., 947 F.2d 1405 (9th Cir. 

1991).  See also Tillett v. Lujan, 931 F.2d 636, 640-41 (10th Cir. 1991); Superior Oil Co. 

v. United States, 798 F.2d 1324, 1328-29 (10th Cir. 1986).  The Supreme Court has 

defined exhaustion of tribal court remedies to include appellate review within the tribal 

court system.  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 17 (1987). 

The Tribal Court in the present matter has pending before it a recently filed 

motion to dismiss, which raises the same issues which Plaintiffs are seeking to raise in 

this federal court.  That motion will be resolved by the Tribe’s Court in a process similar 

to that followed in any other court:  it will be briefed, the Court will set evidentiary or oral 

argument hearings as needed, and the Court will then decide the motion.  Plaintiffs are 

attempting to circumvent the process by seeking federal court review before allowing 

the tribal court to address the issue of jurisdiction.  As stated in National Farmers, Tillett, 

and Superior Oil, jurisdictional arguments should first be heard in tribal court before the 

federal court can assert jurisdiction.  Plaintiffs cannot simply assert that they are not 

subject to the Tribal Court’s jurisdiction; rather, they must actually seek adjudication of 
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this issue in Tribal Court. Bank of Okla. v. Muscogee (Creek) Nation, 972 F.2d 1166, 

1169-1170 (10th Cir. 1992).  It is premature for this Court to step in at this time to 

evaluate the question of whether the Tribal Court does in fact have jurisdiction over 

Plaintiffs if the Tribal Court has not taken any action.  The Tribal Court must be given an 

opportunity to evaluate the factual and legal bases for the Tribal Court’s jurisdiction.  

If deference is called for, the district court may not relieve the parties from 

exhausting tribal remedies."  Crawford v. Genuine Auto Parts, Co., 947 F.2d 1405, 1407 

(9th Cir.1991), cert. denied, 502 U.S. 1096 (1992).  Finally, disputes arising on the 

reservation, as this one did, that raise questions of tribal law and jurisdiction, as this one 

does, must first be addressed in the tribal court.  United States v. Tsosie, 92 F.3d 1037, 

1044 (10th Cir. 1996); Weeks Constr., Inc. v. Oglala Sioux Hous. Auth., 797 F.2d 668 

(8th Cir. 1986). 

This latter point requires emphasis.  One of the fundamental ways that tribes 

differ from the surrounding society is land tenure and rights.  The underlying Ute Court 

case raises issues regarding the Tribe’s rights to occupy land and control it, and even 

more difficult for a non-tribal court, rights of individual tribal members who to free 

enjoyment of all tribal land.  While there is not an exact analogy in Anglo law, Mr. 

Murray was on land in which he had an indivisible right to occupy free from interference.  

This Court should welcome the Tribal Court’s analysis of this issue of tribal law before it 

steps in to determine if the Tribe’s Court has jurisdiction over the Murray Family’s claims 

regarding the Tribal Court defendants’ on-Reservation acts.  E.g., Tsosie, 92 F.3d at 

1044. 
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The tribal court exhaustion requirement applies even in cases where tribal court 

jurisdiction is not clearly established by the tribal court complaint.  Instead, in cases 

where even a “colorable question” of tribal court jurisdiction exists, the federal court 

must abstain and require the federal court plaintiff to exhaust Tribal Court remedies.  

Stock West Corp. v. Taylor, 964 F.2d 912, 920-21 (9th Cir. 1992).   

The Court in National Farmers Union went on to explain that: 

[T]he existence and extent of a tribal court’s jurisdiction will require a careful 
examination of tribal sovereignty, the extent to which that sovereignty has 
been altered, divested, or diminished, as well as a detailed study of relevant 
statutes, Executive Branch policy as embodied in treaties and elsewhere, 
and administrative or judicial decisions.  

471 U.S. 845, 855-56.  While not foreclosing the possibility that the issue of a tribal 

court’s jurisdiction over non-Indians could become a federal question or a case or 

controversy at some point, the National Farmers Union court decreed that the “careful 

examination” described above is the prerequisite to that federal question being 

presented.  But in the present case, the Plaintiffs did not wait for the Tribal Court’s 

determination of its jurisdiction before filing this action in federal court.  Therefore, there 

is no Tribal Court action which allegedly exceeds federally imposed limits on Tribal 

Court jurisdiction, there is no record for purposes of federal review, and there is no 

federal question upon which to base jurisdiction at this time. 

A. The Tribal Court must develop the required factual record which then 
will provide the record for federal court review. 

One of the primary purposes of exhaustion is to permit a tribal court to develop 

the factual record from which legal conclusions concerning jurisdiction can flow.  Iowa 

Mutual Ins. Co., 480 U.S. at 19.  Once a Tribal Court has created a factual record and 
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issued a ruling based upon it, a party can seek federal review of the Tribal Court’s 

decision on the federal law issues related to jurisdiction.  “[W]hen reviewing tribal court 

decisions on jurisdictional issues, district courts should review tribal courts' findings of 

fact for clear error.”  Mustang Prod. Co. v. Harrison, 94 F.3d 1382, 1384 (10th Cir. 1996) 

(citing FMC v. Shoshone-Bannock Tribes, 905 F.2d 1311, 1313 (9th Cir. 1990)) 

(emphasis added). 

 The first federal appellate court to reach the issue, the Ninth Circuit, explained 

that “[T]he Farmers Union Court contemplated that tribal courts would develop the 

factual record in order to serve the “orderly administration of justice in the federal court.”  

FMC, 905 F.2d at 1313.  All federal courts which have reached the issue, including the 

Tenth Circuit Court, have adopted the Ninth Circuit’s analysis on this issue of law.  

Duncan Energy Co., 27 F.3d at 1300 (citing FMC); Mustang Prod. Co, 94 F.3d 1382 

(citing FMC). 

 Here, as discussed above, there is no “Tribal Court determination of its own 

jurisdiction” to review, and therefore there is not yet a federal question to present and no 

case or controversy.  In short, the Tribe’s Court has not yet even determined whether or 

not it agrees with the federal court Plaintiff that there is not Tribal Court jurisdiction.  And 

as discussed above, the facts necessary to determine whether or not the Tribal Court 

has jurisdiction have not been developed, and are not even alleged in Plaintiff’s federal 

court complaint.   
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The only possible federal question is whether the Tribal Court has exceeded its 

lawful jurisdiction based upon the Montana test.  Under Montana, tribal courts have the 

following indisputable jurisdiction over non-Indians: 

A tribe may regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships with the tribe 
or its members, through commercial dealing, contracts, leases or other 
arrangements.  A tribe may also retain inherent power to exercise civil 
authority over the conduct of non-Indians on fee lands within its reservation 
when that conduct threatens or has some direct effect on the political 
integrity, the economic security, or the health or welfare of the tribe. 

Montana v. United States, 450 U.S. 544, 565-66 (1981).  Indeed, the Tribe’s federally-

approved Constitution expressly provides that the Tribe’s governing body has the 

following powers: “To exclude from the territory or the Uintah and Ouray Reservation 

persons not legally entitled to reside therein, under ordinances which shall be subject to 

review by the Secretary of the Interior,” Ute Const. Art. VI, §1(i); “To promulgate and 

enforce ordinances . . . providing for the maintenance of law and order,” Ute Const. Art. 

VI, §(k); and “To safeguard and promote the peace, safety, morals and general welfare 

of the Ute Indian Tribe of the Uintah and Ouray Reservation by regulating the conduct of 

trade and the use and disposition of property upon the Reservation, provided that any 

ordinance directly affecting nonmembers of the Reservation shall be subject to review 

by the Secretary of the Interior.”  Art. VI, §1(l).   

 There are two “Montana exceptions”.  Plaintiff has not alleged facts relevant to 

the application of either Montana exception.  To apply either exception, we must know 

whether the alleged acts occurred on non-fee land (in which case the Tribe’s Court 

retains “plenary” jurisdiction over non-members, Plains Commerce Bank v. Long Family 
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Land & Cattle, 128 S. Ct. 2709, 2718 (2008)) or whether the alleged acts occurred on 

fee land (where the Tribe does not have plenary jurisdiction but does retain significant 

jurisdiction over non-members under Montana).  Plaintiffs have not even made an 

allegation regarding this key fact, id. at 2719 (referring to “the critical importance of land 

status to the jurisdictional analysis”), and have not presented the facts to the Tribe’s 

Court for determination.   

The first Montana exception applies where a party has entered into a consensual 

relationship with the Tribe or its members through commercial dealing, contracts, leases 

or other arrangements.  Plaintiff has not alleged any facts regarding this exception, and 

the Tribal Court has not yet developed the facts regarding this exception. 

Similarly, for the second Montana exception, Plaintiff does not allege what impact 

its activities might have on the Tribe or its members.  These are all facts which require 

development, and under applicable law that development must occur in the Tribe’ Court, 

and only thereafter can there be review in this Court.   

Therefore, Tribe’s Court must be afforded opportunities to determine its own 

jurisdiction and no court should exercise jurisdiction until the parties have exhausted 

their Tribal remedies.  Kaul v. Wahquahboshkuk, 838 F. Supp. 515, 516 (D. Kan. 1993). 

In Kaul, the determination of whether tribal courts have jurisdiction over a civil 

case was required to be made by the tribal court itself; a plaintiff "is not able to escape 

the exhaustion doctrine by sitting on her tribal remedies."  Kaul, supra, 838 F. Supp. at 

517.  In Kaul, the court dismissed the plaintiff's claim for lack of subject matter 

jurisdiction, stating: "the better course is to dismiss the plaintiff's suit so that she can 
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pursue her tribal remedies."  Id., at 518.  The rule of "tribal exhaustion" requires that this 

action be dismissed so the issue of jurisdiction may properly be decided in the tribal 

court. 

B. Nevada v. Hicks does not provide an exception to exhaustion 
applicable to the facts alleged in the Tribal Court complaint. 

To attempt to avoid the general rule that exhaustion is required, Plaintiffs 

incorrectly attempt to rely upon the United States Supreme Court’s decision in Nevada 

v. Hicks, 533 U.S. 353 (2001).  That citation is wrong for at least three independent 

reasons. 

First, the primary issue decided in Hicks was whether the Tribe’s Court could 

exercise jurisdiction over a civil claim against state officials who were acting within the 

scope of their State authority by executing State process on a reservation for an off-

reservation crime.  As Justice Scalia makes clear in section V of his decision, each of 

these limitations on Hicks is important.  Justice Scalia notes that jurisdiction over acts 

on non-fee lands are almost always within a tribal court’s jurisdiction, but that this was 

the rare case (in fact the only Supreme Court case) where land status was not 

dispositive because the Court decided that under the specific facts, the Tribe’s very 

substantial interest over non-fee land had to be balanced against “the State’s interest in 

pursuing off-reservation violations of its law” and execution of State process related to 

the off-reservation violation.  Id. at 370.  Those factors which controversially and barely 

tipped the scales in favor of the State in Hicks2 do not apply here.  Mr. Murray had not 

                                            
2 There are a confusing array of concurring opinions in Hicks.  Six justices signed onto the majority opinion, but three 

of those also signed a separate concurrence and one justice filed her own separate concurrence.  Three justices issued 
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committed any off-Reservation violation.  The officers were not attempting to execute 

state process related to an off-reservation violation.  And the officers here were not 

acting within the scope of their authority as state officers, as discussed in more detail in 

section III, infra.   

Second, the Tribal Court in Hicks had issued its jurisdictional decision: it created 

a sufficient factual record for federal court review, and it then provided its own analysis 

on the jurisdictional issue.  Similarly in the present matter, the Ute Tribe’s Court must be 

allowed the opportunity to create the necessary record. 

Third, based on the record developed in the Tribal Court in Hicks, the Supreme 

Court could conclude that the officers were acting within the scope of their authority.  

But, as discussed in more detail below, in the present matter, the facts for purposes of 

this pre-exhaustion review are those alleged in the tribal court complaint, and under 

those facts the tribal court defendants were simply not government actors.  Unlike 

Hicks, there is no substantial state interest which can counterweigh tribal court 

jurisdiction over acts on tribal land.    

This Court should dismiss Plaintiffs’ complaint as Plaintiffs wholly failed to 

exhaust their tribal court remedies.  Federal courts may not exercise jurisdiction in an 

action against a tribal defendant until the plaintiff exhausts tribal court remedies.  Iowa 

Mutual, 480 U.S. at 18; National Farmers, 471 U.S. 845.  It is inappropriate to address 

the application of tribal law governing trespass and responsibility for causing the death 

                                            
a concurrence to the judgment, which Justice Scalia states “is in large part a dissent from the views in” his opinion.  

Hicks, 533 U.S. at 370. 
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of a tribal member, as the question depends upon interpretations of tribal law, including 

law related to the unique rights which tribal members have on tribal land.  Stock West, 

supra, 964 F.2d at 920 (9th Cir. 1992); accord Davis v. Mille Lacs Band of Chippewa 

Indians, 193 F.3d 990, 992 (8th Cir. 1999).  

III. THE COURT LACKS SUBJECT MATTER JURISDICTION AS TO DEFENDANT 
REYNOLDS AND THE TRIBE’S COURT AS THEY ARE CLOAKED WITH 
SOVEREIGN IMMUNITY 

 Tribal sovereign immunity is a matter of subject matter jurisdiction which can be 

challenged in a motion to dismiss for lack of subject matter jurisdiction. Fed. R, Civ. P. 

Rule 12(b)(1).  It is not a discretionary doctrine that may be applied as a remedy 

depending on the equities of a given situation; rather it presents a pure jurisdictional 

question.  Waivers of tribal sovereign immunity are strictly construed, and there is a 

strong presumption against them. C & L Enters., Inc. v. Citizen Band Potawatomi Indian 

Tribe of Okla., 532 U.S. 411, 418 (2001).  This immunity is so powerful that Courts have 

held there can be no “waiver of tribal immunity based on policy concerns, or perceived 

inequities arising from the assertion of immunity, or the unique context of a case.”  Pan 

Am. Co. v. Sycuan Band of Mission Indians, 884 F.2d 416, 419 (9th Cir. 1989). 

Indian tribes enjoy the same immunity from suit enjoyed by sovereign powers 

and are “subject to suit only where Congress has authorized the suit or the tribe has 

waived its immunity.” Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 

(1998); Okla. Tax Comm. v. Citizen Band of Potawatomi Indian Tribe, 498 US. 505, 509 

(1991).  “To abrogate tribal immunity, Congress must ‘unequivocally’ express that 

purpose,” and “to relinquish its immunity, a tribe’s waiver must be ‘clear.’” C & L Enters., 
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Inc. v. Citizen Band Potawatomi Indian Tribe of Okla., 532 U.S. 411, 418 (2001) 

(citations omitted).  A waiver of sovereign immunity “cannot be implied but must be 

unequivocally expressed.”  United States v. Testan, 424 U.S. 392, 399 (1976)(quoting 

United States v. King, 395 U.S. 1, 4 (1969)); Sac and Fox Nation v. Honorable Orvan J. 

Hanson, Jr., 47 F.3d 1061 (10th Cir. 1995).   

A suit is against the sovereign if “the judgment would expend itself on the public 

treasury or domain, or interfere with the public administration… or if the effect of the 

judgment would be “to restrain the government from action, or to compel it to act.”  

Coggeshall Develop. Corp. v. Diamond, 884 F.2d 1, 3 (1st Cir. 1989).  There exist, of 

course, suits for specific relief against officers of the sovereign which are not suits 

against the sovereign.  Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 

689 (1949).  “However, to come within this ‘special relief’ exception a claimant must 

allege and prove that the officer has acted outside the scope of his authority.”  

Coggeshall, 884 F.2d at 3 (citing Larson, 337 U.S. at 690).   

Here as discussed in detail above, Plaintiffs have made only conclusory 

allegations that Judge Reynolds acted outside the scope of his powers by permitting the 

tribal court complaint to be filed, but they do not provide any supportive factual basis.  In 

fact Plaintiffs’ assertion that Judge Reynolds acted outside the scope of his authority is 

based upon Plaintiff’s clear misunderstanding of the rules applicable to pleadings. 

In the Tribe’s Court, as in this Court, the “facts” in the Tribe’s Court at this very 

preliminary stage of the case are the facts alleged by the tribal court plaintiffs, 

interpreted in the light most favorable to the tribal court plaintiffs.  As is indisputable, 
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under those alleged facts, the Tribe’s Court would have jurisdiction.  A group of people, 

not acting on behalf of any government came onto the Tribe’s Reservation.  They did so 

without permission to enter upon the land.  They then acted in concert to chase after Mr. 

Murray, with weapons drawn.  One of them then shot Mr. Murray in the head at close 

range, or alternatively grossly negligently caused the death of Mr. Murray, and others 

then participated in a cover-up.  They failed to preserve and destroyed evidence.  They 

did not comply with their duty to provide medical intervention, and instead let Mr. Murray 

bleed out and die. 

These are currently the facts, and under those facts, the person or people who 

intentionally caused the unlawful death are, ipso facto, not State or County actors.  E.g., 

Tennessee v. Garner, 471 U.S. 1, 11 (1985); King v. Taylor, 694 F.3d 650, 664 (6th Cir. 

2012) (“we have little trouble concluding that if Taylor shot King while he was lying on his 

couch and not pointing a gun at the officers, Taylor violated King's clearly-established 

right to be free from deadly force.  It has been clearly established in this circuit for some 

time that individuals have a right not to be shot unless they are perceived as posing a 

threat to officers or others.”)(internal punctuation omitted).  All parties to this case 

understand that the Tribal Court defendants and their attorneys will try to stick to the story 

that Mr. Murray killed himself.  But for current purposes, the presumed fact is exactly to 

the contrary.  

Similarly, those who participated in a cover-up of the cause of the death do not 

have immunity.  Ryland v. Shapiro, 708 F.2d 967 (5th Cir. 1983); Bell v. City of Milwaukee, 

746 F.2d 1205 (7th Cir. 1984).  In Stump v. Gates, 1993 WL 33875 (10th Cir. 1993), the 
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Tenth Circuit, in an unpublished decision, cited Ryland and Bell to hold that immunity did 

not apply to cover-up of a homicide.  Also relevant for current purposes, Stump applies 

the well-established rule that a court in the position of the Tribe’s Court in the present 

matter is bound by the allegations of the complaint.   

We emphasize that all that is before us are the allegations of the complaint, 
alleging deliberate action and conspiracy, which we must take as true. We 
believe that any reasonable officer would have known that if the conduct 
occurred as alleged by plaintiffs in this case, it would violate the 
constitutional rights of the decedent's children. 

Stump v. Gates, 1993 WL 33875 at *3. 

 

Judge Reynolds is within the protection of the Tribe’s sovereign immunity.  A 

lawsuit against officials acting within their official capacity is nothing more than a claim 

against the entity.  Brandon v. Holt, 469 U.S. 464, 471-72 (1985).  Immunity from suit for 

a tribe also applies to tribal officials.  Gaming Corp. of America v. Dorsey & Whitney, 88 

F.3d 536, 550 (8th Cir.1996); Fletcher v. United States, 116 F.3d 1315, 1324 (10th Cir. 

1997); Linneen v. Gila River Indian Community, 276 F.3d 489, 492 (9th Cir. 2002), cert. 

den., 236 U.S. 939 (2002).  Sovereign immunity even extends to “sub-entities or 

enterprises of a tribe.”  Native Am. Distrib. v. Seneca-Cayuga Tobacco Co., 491 F. 

Supp. 2d 1056, 1064 (N.D. Okla. 2007), aff’d 546 F.3d 1288 (10th Cir. 2008).   

 Tribal sovereign immunity extends to individual officers of a tribe named as 

parties: 

It is clear that a plaintiff may not avoid the operation of tribal immunity by 
suing tribal officials; “the interest in preserving the inherent right of self-
government in Indian tribes is equally strong when suit is brought against 
individual officers of the tribal organization as when brought against the tribe 
itself.”  Accordingly, a tribe’s immunity generally immunizes tribal officials 
from claims made against them in their official capacities….  The general 
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bar against official-capacity claims, however, does not mean that tribal 
officials are immunized from individual capacity suits arising of actions they 
took in their official capacities, as the district court held….  Rather, it means 
that tribal officials are immunized from suits brought against them because 
of their official capacities – that is because the powers they possess in those 
capacities enable them to grant the plaintiffs relief on behalf of the tribe.   

Native Am. Distrib. 546 F.3d 1288, 1296 (footnote and citations omitted).   

In this case, Plaintiff has attempted to evade the Tribes’ immunity by including 

claims against Ute Court Judge Reynolds in his official capacity.  But without allegations 

of wrongdoing, that does simply does not work.  Accordingly, Plaintiff’s pleading device 

of suing Judge Johnson in her official capacity should be soundly rejected. 

IV. COUNT II OF THE COMPLAINT MUST BE DISMISSED FOR MULTIPLE 
INDEPENDENT REASONS. 

In Count II of their complaint, Plaintiffs allege that the Ute Tribal Court and its 

personnel are “federal actors.”  Plaintiffs then go on to assert that this Court should 

therefore issue a declaratory judgement regarding the process due and other 

unspecified procedural or substantive rules for the Ute Court proceedings to come.  

That claim must be dismissed for multiple independent reasons.   

Most simply, it must be dismissed because the United States would be a 

necessary and indispensable party to the claim.  The United States is an indispensable 

party if, “in equity and good conscience,” the court should not allow the action to 

proceed in its absence. Fed. R. Civ. P. 19(b).  The courts balance four factors in making 

the indispensability determination: (1) prejudice to any party or to the absent party; (2) 

whether relief can be shaped to lessen prejudice; (3) whether an adequate remedy, 

even if not complete, can be awarded without the absent party; and (4) whether there 
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exists an alternative forum.  Kescoli v. Babbitt, 101 F.3d 1304, 1310-1311 (9th Cir. 

1996). “If the necessary party is immune from suit, there may be very little need for 

balancing Rule 19(b) factors because immunity itself may be viewed as the compelling 

factor.”  Kescoli, 101 F.3d at 1311.   

The United States has a large, and likely the largest, interest at stake on a claim 

that tribal court judges and employees are federal actors.  If the Tribe’s judges are 

federal actors, then the United States is most certainly an indispensable party to the 

Plaintiffs’ cause of action.  Mine Safety Appliances Co. v. Forrestal, 326 U.S. 371 

(1945).  While a court can permit a party to amend a complaint o attempt to add an 

indispensable party, here any attempt to amend would be futile because the United 

States has sovereign immunity.  Dismissal of Count II for failure to join an indispensable 

party is therefore appropriate.  E.g., Rosales v. United States, 2007 WL 4233060 (S.D. 

Calif. 2007) (dismissing without leave to amend where an immune party is 

indispensable). 

Second, this Court simply does not have the legal authority to supervise a tribal 

court on any issue other than jurisdictional decisions, Mustang Prod. Co. v. Harrison, 94 

F.3d 1382, 1384 (10th Cir. 1996), or in a habeas corpus petition based upon the Indian 

Civil Rights Act.  25 U.S.C. § 1302; Martinez, supra.  Tribal Courts are not federal 

courts, but are instead courts of a separate sovereign, exercising the powers of that 

separate sovereign.  United States v. Lara, 541 U.S. 193 (2004). 

Third, based upon the law discussed in detail above, there is no case or 

controversy, and therefore no jurisdiction over Count II of the complaint.  Plaintiffs have 
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not yet litigated in the Tribe’s Court regarding the argument they make in Count II of 

their complaint.  They do not claim and cannot claim that the Tribe’s Court has denied 

them any right that they claim exists.  The Tribe’s Court will consider any arguments 

Plaintiffs want to make on the issue, and then will, presumptively, make the correct 

decision.  Iowa Mut. Ins., 480 U.S. at 18-19 (tribal courts are presumed to be fair and 

impartial.)  Until the Tribe’s Court has issued a decision on one of Plaintiffs’ vague civil 

rights allegations, there cannot possibly be a federal question. 

Fourth, even when this Court has supervisory authority under the Indian Civil 

Rights Act, Congress did not go nearly as far as Plaintiffs seek, and this Court must 

abide by Congress’ determination, not Plaintiffs’ wishes.  Iowa Mutual, 480 U.S. at 18-

19.  Congress chose not to require tribes to abide by all parts of the federal 

constitution’s bill of rights, and it permitted tribal courts to define the process due within 

the Tribal Court system.  This Court cannot hold otherwise. 

 CONCLUSION 

  Plaintiffs must exhaust tribal court remedies before proceeding to this Court.  The 

Tribe’s Court has not made the required development of the factual record, and has not 

ruled on its jurisdiction.  Plaintiffs are merely conjecturing that they will be dissatisfied 

once the Tribal Court determines the issues which will be or might be presented to it by 
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the federal court plaintiffs.  That does not provide a basis for federal court jurisdiction.  

The complaint must be dismissed, or in the alternative stayed.  

 Dated this 22nd day of May, 2015. 

/s/ J. Preston Stieff  

J. Preston Stieff 
Attorney for Defendants 
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