
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 

TIMOTHY LABATTE,    ) 
) 

Plaintiff, ) 
) 

 v.     ) No. 16-798C 
) (Senior Judge Firestone) 

THE UNITED STATES, ) 
) 

Defendant. ) 
 

DEFENDANT’S REPLY TO PLAINTIFF’S 
RESPONSE TO DEFENDANT’S MOTION TO DISMISS  

 
Pursuant to this Court’s January 10, 2017 order and Rule 7.2(b)(2) of the Rules of the 

United States Court of Federal Claims (RCFC), defendant, the United States, respectfully files 

this reply in support of its motion to dismiss and in response to plaintiff’s opposition to our 

motion to dismiss.  In support of this reply, we rely upon our moving brief, plaintiff’s response, 

the appendix attached to the complaint, and the following brief.1 

DEFENDANT’S BRIEF 

ARGUMENT 

I. Mr. LaBatte Fails To Establish This Court’s Subject-Matter Jurisdiction  

In our moving brief, we demonstrated that this Court does not possess jurisdiction to 

entertain any of the claims brought by plaintiff, Timothy LaBatte.  We explained that the 

complaint intrinsically seeks to re-litigate the Track B Neutral’s adjudication of Mr. LaBatte’s 

claim, which is contrary to the finality clause contained in the Settlement Agreement.  See Pl. 

App. at 21 (SA § IX.A.9) (“Claim Determinations . . . made under this Non- Judicial Claims 

                                                           
1  The Court’s December 20, 2016 order stayed briefing on plaintiff’s motion for 

summary judgment and the Court’s January 10, 2017 order extended the time for the 
Government to “reply to the jurisdictional issues raised in plaintiff’s brief,” which we 
respectfully interpret as not precluding a discussion of our Rule 12(b)(6) motion in this reply.  
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Process are final and are not reviewable by the . . . District Court, or any other party or body, 

judicial or otherwise.”).  We also explained that this Court does not possess jurisdiction to 

entertain Mr. LaBatte’s claim that the Government breached the Settlement Agreement by 

failing to respond to his notice of violation because the Settlement Agreement expressly grants 

enforcement authority exclusively with the district court. 

In his response, Mr. LaBatte contends that the Court possesses jurisdiction under the 

Tucker Act, 28 U.S.C. § 1491(1)(1), because the complaint asserts a breach of contract claim and 

seeks money damages.  Pl. Resp. at 21.  Mr. LaBatte also claims that jurisdiction was established 

because he raised a claim for breach of implied duties regarding events that occurred before the 

filing of his Track B claim.  Id. at 19-20.  Mr. LaBatte’s jurisdictional arguments are meritless.  

A. This Court Does Not Possess Jurisdiction To Entertain The Complaint Pursuant 
To The Tucker Act Because The Keeseagle Settlement Agreement Is Not Money 
Mandating In The Event Of A Breach For Every Claimant  

Mr. LaBatte’s reliance upon the Tucker Act as a source of jurisdiction is misplaced.  For 

the Court of Federal Claims to possess jurisdiction over a contract pursuant to the Tucker Act, 

that contract must “‘fairly be interpreted as mandating compensation by the Federal 

Government.’”  Holmes v. United States, 657 F.3d 1303, 1309 (Fed. Cir. 2011) (citation 

omitted).  The United States Court of Appeals for the Federal Circuit has explained that, while 

money damages are the presumptive remedy for contract breaches, the Federal Government’s 

“consent to suit under the Tucker Act does not extend to every contract.”  Id. (quoting Rick’s 

Mushroom Service, Inc. v. United States, 521 F.3d 1338, 1343 (Fed. Cir. 2008)).  Contrary to Mr. 

LaBatte’s implicit assertion that the presumption of money damages is always sufficient to 

establish this Court’s jurisdiction over a breach of contract claim, the Federal Circuit has held 

that it is proper for the Court of Federal Claims “to require a demonstration that the agreements 
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could fairly be interpreted as contemplating money damages in the event of breach.”  Id. at 1315.  

In order to establish jurisdiction, Mr. LaBatte must establish that the Settlement Agreement can 

“fairly be interpreted as contemplating money damages in the event of breach.”  Id.; accord 

Higbie v. United States, 778 F.3d 990, 994 (Fed. Cir. 2015).  This he cannot do. 

There is no indication that the Settlement Agreement contemplates a right to money 

damages in the event of a breach and Mr. LaBatte fails to point to any provision to the contrary.  

Rather, the agreement only provides claimants with the right to have their claims adjudicated by 

the neutral arbiter.  Because those determinations are discretionary and not subject to review, the 

agreement is not a money-mandating contract.  Rick’s Mushroom, 521 F.3d at 1343 (cost-share 

agreement not money-mandating contract). 

B. This Court Does Not Possess Jurisdiction To Review The Track B Neutral’s 
Determination, Which The Complaint Implicitly Seeks  

In our moving brief we explained that this Court cannot exercise jurisdiction over Mr. 

LaBatte’s claims without also subjecting the Track B Neutral’s decision to judicial review – a 

right that Mr. LaBatte contracted away when he agreed to become a Keepseagle claimant.  See 

Pl. App. at 21 (SA § IX.A.9) (“The Class Representatives and the Class agree to forever and 

finally waive any right to seek review of the Claim Determinations, and any other determinations 

made under this Non-Judicial Claims Process.”).  Mr. LaBatte’s assertion that the alleged breach 

occurred before he submitted his claim does not change the nature of his implicit challenge to the 

arbiter’s determination.   

Mr. LaBatte’s claim that he is “not asking this Court to review the Neutral’s final 

determination” is belied by the complaint, which seeks the full $202,700.52 in damages that he 

sought in his Track B claim.  Pl. Resp. at 24; Compl. at 65; Compl. ¶ 149 (“LaBatte calculated 

his damages as totaling $202,700.52.”).  By asking for the full amount of damages sought in the 
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settlement process, Mr. LaBatte necessarily asks the Court to void the Track B Neutral’s 

determination and award damages that he is not entitled to under the Settlement Agreement.2   

Put differently, in order to demonstrate an entitlement to money damages under the 

Settlement Agreement, Mr. LaBatte assumes that he would have been awarded the full amount of 

his claimed damages but for the Government’s alleged breach.  Such an assumption is contrary 

to the Settlement Agreement, which does not provide for automatic payments from the 

Compensation Fund, but rather vests the Track A and B Neutrals with discretionary authority to 

award damages.  See Pl. App. at 4 (SA § II.C) (defining a “claim determination” as “the binding 

and final result of a Track A or a Track B adjudication” that “represents whether a Class member 

is eligible to receive an award as a result of the Non-Judicial Claims Process, and if so, the 

amount of the award”); id. at 21 (SA § IX.A.9) (“[t]he Claim Determinations, and any other 

determinations made under this Non-Judicial Claims Process are final and are not reviewable by 

the Claims Administrator, the Track A Neutral, the Track B Neutral, the District Court, or any 

other party or body, judicial or otherwise.”).   

Contrary to Mr. LaBatte’s assumption, the Track B Neutral never determined that Mr. 

LaBatte was entitled to any of the settlement funds.  In fact, the opposite is the case, as the Track 

B Neutral determined that the information contained in the Hawkins and Lake declarations to be 

insufficient on the merits.  See Pl. App. at 682 (“Further, the statements in [Mr. LaBatte’s 

counsel’s] declaration purporting to establish that white farmers received a benefit (loans) that 

                                                           
2  The decision of the United States District Court for the District of Columbia denying 

Mr. LaBatte’s motion to intervene also concluded that Mr. LaBatte was seeking to review the 
Track B Neutral’s decision.  See Pl. App. at 766 (“The relief he seeks is review of the Track B 
Neutral’s determination of this claim.” (emphasis added)). 
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you were denied, lack the specificity necessary to establish that those benefits were, in fact 

received by the white fanners.”). 

Mr. LaBatte seeks to minimize the import of the Track B Neutral’s alternative rational for 

his decision by claiming that the proffered declarations were only drafts.  Pl. Resp. at 23.  

However, the declaration of Mr. LaBatte’s counsel that was attached to his Track B claim states 

that the two declarations were included with the claim as an “offer of proof.”  Pl. App. at 655 

(Kaardal Decl. ¶ 4) (“But, I submit the attached declarations as Exhibits 1 and 2 to make an offer 

of proof regarding this evidence.”).  Because the declarations were submitted as offers of proof, 

the Track B Neutral was certainly entitled to rely on them for the substance of the proffered 

testimony.  See United States v. Adams, 271 F.3d 1236, 1241 (10th Cir. 2001) (explaining that an 

offer of proof “enables the trial judge to make informed decisions based on the substance of the 

evidence.”).  Mr. LaBatte’s contradictory assertions fail to establish this Court’s jurisdiction. 

Mr. LaBatte also claims that the Government’s motion “fails to identify any claim or 

allegation in the Complaint that challenges the final determination of the Neutral.”  Pl. Resp. at 

24.  To the contrary, we explained that the complaint claimed that the entire Track B process was 

a sham.  See Compl. ¶ 216 (“LaBatte did not opt out of the Class Action Settlement Agreement 

because Track B, at the time, appeared real and not illusory.”); see also Def. Mot. at 15.   

In any event, even if this Court were to exercise jurisdiction, it is unclear what relief is 

available to Mr. LaBatte.  Compensation under the Non-Judicial Claims process was subject to 

the discretion of the Track B Neutral.  But the Neutral did not make any determination regarding 

Mr. LaBatte’s entitlement to some or all of his $202,700.52 claim that this Court could use as a 

basis for a damages award in this case.  Moreover, the Court cannot remand this matter because 
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the settlement is closed.  Regardless, such equitable relief would fall outside of the Court’s 

Tucker Act jurisdiction.  See Massie v. United States, 226 F.3d 1318, 1321 (Fed. Cir. 2000). 

C. Mr. LaBatte Fails To Demonstrate That This Court Possesses Jurisdiction To 
Entertain His “Notice Of Violation” Claim  

Finally, Mr. LaBatte does not meaningfully respond to our arguments that, pursuant to 

section XII.B (“Enforcement of the Settlement Agreement”), the Settlement Agreement vested 

the district court with jurisdiction to adjudicate Mr. LaBatte’s “notice of violation” claim.  Pl. 

Resp. at 28.  Simply stating that the claim “does not concern the Neutral’s determination” is not 

a coherent rebuttal.  Id.   

II. Mr. LaBatte Fails To Show That The Complaint States A Plausible Claim For Relief 

Even if this Court determines that it possess jurisdiction over Mr. LaBatte’s complaint, 

the complaint still should be dismissed for failure to state a claim.  As we explained in our 

moving brief, Messrs. Hawkins and Lake worked for an Executive Agency at the time that they 

were asked to sign the declarations.  Yet the Settlement Agreement unambiguously states that 

Executive Branch employees shall have no role in the Non-Judicial Claims Process.  See Pl. App. 

at 21 (SA § IX.A.10); id. at 11 (SA § II.BBB).  Notably, Mr. LaBatte does not contend that 

signing the declarations would not constitute participating in the Non-Judicial Claims process.  

Assuming that the complaint’s factual allegations are true, therefore, the Government acted 

consistently with the terms of the Settlement Agreement by precluding Messrs. Hawkins and 

Lake from offering testimony in support of Mr. LaBatte’s Keepseagle claim.   

Mr. LaBatte’s response is predicated upon an entirely untenable reading of the Settlement 

Agreement.  Mr. LaBatte asserts that there is “no provision of the Settlement Agreement 

prohibiting witness testimony of private citizens of Government wrongdoing who later become 

public employees.”  Pl. Resp. at 30.  “In interpreting a contract, ‘[w]e begin with the plain 
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language.’”  Massie v. United States, 166 F.3d 1184, 1189 (Fed. Cir. 1999) (quoting McAbee 

Constr., Inc. v. United States, 97 F.3d 1431, 1435 (Fed. Cir. 1996)).  The Court “give[s] the 

words of the agreement their ordinary meaning unless the parties mutually intended and agreed 

to an alternative meaning.”  Harris v. Department of Veterans Affairs, 142 F.3d 1463, 1467 (Fed. 

Cir. 1998).  In addition, the Court must “interpret the contract in a manner that gives meaning to 

all of its provisions and makes sense.”  McAbee, 97 F.3d at 1435.  Applying this law, Mr. 

LaBatte’s claim is belied by the plain terms of the agreement. 

Mr. LaBatte does not allege that the Settlement Agreement’s terms are ambiguous, and 

rightly so.  The agreement plainly states that “the United States shall have no role in the Non-

Judicial Claims Process,” Pl. App. at 21 (SA § IX.A.10), and it defines the “United States” as 

“individually and collectively, the Executive Branch of the United States, its agencies, 

instrumentalities, agents, officers, and employees,” id. at 11 (SA § II.BBB).   

Nothing in the Settlement Agreement’s text supports Mr. LaBatte’s claim that Mr. 

Hawkins should have been able to testify because he was not a Federal employee at the time “of 

the USDA’s discriminatory acts.”  Pl. Resp. at 30.  Rather, Mr. LaBatte simply reads into the 

contract an exception for testimony regarding “past events” that is not found in the agreement’s 

text.  Id. at 33.  This the Court should not do.  As a party to the Settlement Agreement, Mr. 

LaBatte is bound by the agreement’s terms as executed, not according to his preferred 

modifications.  See Pl. App. at 12 (SA § IV.B) (“If this Settlement Agreement is approved by the 

Court, all persons within the Class are bound by its terms, . . . .”).   

Contrary to Mr. LaBatte’s unsupported assertions, the Settlement Agreement expressly 

precludes employees of an Executive Branch agency, which both Messrs. Hawkins and Lake 

were when Mr. LaBatte submitted his claim, from participating in the Non-Judicial Claims 
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Process.  For this reason, Mr. LaBatte’s contention that the Government breached the implied 

covenant of good faith and fair dealing by directing Hawkins and Lake not to sign their 

declarations is inconsistent with the contract’s terms, and must fail as a matter of law.  “[A]n act 

will not be found to violate the duty (which is implicit in the contract) if such a finding would be 

at odds with the terms of the original bargain, whether by altering the contract's discernible 

allocation of risks and benefits or by conflicting with a contract provision.”  Metcalf Const. Co. 

v. United States, 742 F.3d 984, 991 (Fed. Cir. 2014); accord Precision Pine & Timber, Inc. v. 

United States, 596 F.3d 817, 831 (Fed. Cir. 2010) (holding that “implied duty of good faith and 

fair dealing cannot expand a party’s contractual duties beyond those in the express contract or 

create duties inconsistent with the contract’s provisions”).   

Mr. LaBatte’s contention that Mr. Hawkins would have signed the declaration in his 

private capacity and not as a Federal employee is contradicted by his draft declaration.  Pl. Resp. 

at 33.  The simple fact is that Mr. LaBatte included the declaration with his claim as an offer of 

proof, and neither he, nor his counsel, nor the draft declaration, ever said that the declarants were 

acting in their private capacity.  See Pl. App. at 673-76 (Lake Declaration); id. at 677-79 

(Hawkins Declaration).  In fact, Mr. Hawkins’ declaration stated that “[m]y current employment 

is BIA Superintendent, Sisseton Agency.”  Id. at 677 (Hawkins Decl. ¶ 5).   

Mr. LaBatte also argues that “there is no waiver provision in the Settlement Agreement 

regarding Hawkins or Lake as federal employees knowingly forfeiting their respective First 

Amendment rights to disclose government misconduct.”  Pl. Resp. at 30.  The issue, however, is 

not whether the Settlement Agreement precluded the disclosure of Government misconduct, but 

whether the Settlement Agreement precluded Federal employees such as Mr. Hawkins from 

participating in the Track B claims process.  Clearly, offering testimony on behalf of Mr. 
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LaBatte’s claim would be participating in the claims process – a fact that Mr. LaBatte does not 

dispute.  Regardless, Mr. LaBatte lacks standing to assert a First Amendment claim on behalf of 

Messrs. Hawkins and Lake and, even if he did, this Court would not possess jurisdiction to 

entertain such a claim.  LeBlanc v. United States, 50 F.3d 1025, 1028 (Fed. Cir. 1995). 

Mr. LaBatte next argues that by allegedly precluding the testimony of Messrs. Hawkins 

and Lake the Government “effectively destroyed the evidence it was to preserve.”  Pl. Resp. at 

36.  According to Mr. LaBatte, the “government’s instructions to Hawkins and Lake not to sign 

the required declarations in the Track B process should constitute international spoliation of 

evidence.”  Id. at 37.  This argument is irrelevant and unavailing even if it were relevant.  As Mr. 

LaBatte’s brief explains, spoliation involves the destruction of, or a failure to preserve, evidence.  

See Micron Tech., Inc. v. Rambus Inc., 645 F.3d 1311, 1320 (Fed. Cir. 2011) (“Thus, 

‘[s]poliation refers to the destruction or material alteration of evidence or to the failure to 

preserve property for another’s use as evidence in pending or reasonably foreseeable litigation.’” 

(citation omitted)).  Mr. LaBatte cannot demonstrate that any evidence was destroyed.  An 

instruction not to sign a declaration, the draft of which was preserved and included in Mr. 

LaBatte’s Track B claim, does not constitute spoliation.  Indeed, this claim is nonsensical, as an 

order barring a witness from testifying is routinely used by courts as a sanction after a finding of 

spoliation.  See, e.g., Multiservice Joint Venture, LLC v. United States, 85 Fed. Cl. 106, 114 

(2008) (“The better approach, especially under the circumstances here, is to bar Mr. George 

Tolson, Jr. from testifying on behalf of Plaintiff in this case.”), aff’d, 374 F. App’x 963 (Fed. Cir. 

2010) (per curiam).   

In any event, Mr. LaBatte offers no coherent response to our demonstration that the Track 

B Neutral’s consideration of the declarations precludes any recovery in this case.  Instead, he 
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simply dismisses this fact as “of no significance.”  Pl. Resp. at 38.  To the contrary, it is highly 

significant that the Track B Neutral’s decision explained that the information submitted “lack the 

specificity necessary to establish” his claim.  Pl. App. at 682.  In short, Mr. LaBatte’s claim 

would have failed on the merits even if it were procedurally acceptable.  It follows that Mr. 

LaBatte cannot establish that he was prejudiced in any way by the Government’s alleged 

conduct, much less that the Government breached the Settlement Agreement.   

Finally, Mr. LaBatte’s response largely repeats his contention that the Government’s 

alleged failure to respond to his notice of violation breached the covenant of good faith and fair 

dealing.  See Pl. Resp. at 46.  He simply asserts, without any support, that the Settlement 

Agreement did not permit the Government’s failure to respond to his notice.  Id.  This simply is 

incorrect.  The agreement expressly contemplated this possibility, and provided that a party who 

served a notice of violation may move for enforcement within 45 days after “the opposing party 

fails to respond to a notice of non-compliance.”  Pl. App. at 43 (SA § XIII.B.2)).  Because the 

Settlement Agreement provided for the possibly that a party might fail to respond to the notice, 

Count II of the complaint must fail as a matter of law.  See Metcalf, 742 F.3d at 991.   

Moreover, Mr. LaBatte did not follow the procedural requirements set forth in the 

Settlement Agreement, which required that the notice identify the specific terms of the 

agreement alleged to have been violated.  See Pl. App. at 43 (SA § XIII.B.1).  Indeed, Mr. 

LaBatte’s notice did not cite to any specific provision of the agreement.  See Pl. App. at 684-86; 

Keepseagle v. Vilsack, 815 F.3d 28, 32 (D.C. Cir. 2016).   

CONCLUSION 

For the foregoing reasons, we respectfully request that the Court grant our motion and 

dismiss the complaint. 
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