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PLAINTIFF TIMOTHY LABATTE’S RESPONSE MEMORANDUM TO THE 

DEFENDANT’S MOTION TO DISMISS AND 

PLAINTIFF TIMOTHY LABATTE’S CROSS MOTION FOR 

SUMMARY JUDGMENT 

______________________________ 

 

Under Rule 7.2(c), Plaintiff Timothy LaBatte’s submits his 

cross-motion for summary judgment under Rule 56. 

 

Rule 7.2(c) of the Rules of the U.S. Court of Federal Claims allows for a 

cross-motion to be filed within the time allowed for responses under Rule 

7.2(b). Here, Timothy LaBatte moves for summary judgment under Rule 56 

on all of the claims asserted in his complaint for the breach of the Settlement 

Agreement in the matter of Marilyn Keepseagle, et al. v. Tom Vilsack, 

Secretary, United States Department of Agriculture,1 by violating the 

covenant of good faith and fair dealing. 

The United States’ breach occurred when it directed witnesses not to 

testify to witnessed discriminatory acts of the U.S. Department of Agriculture 

regarding loans for Indian farmers and ranchers and, specifically, as to 

LaBatte, declarations of which were required under the provisions of the 

Settlement Agreement governing one of two claim processes. The pre-claim 

filing governmental breach interfered with LaBatte’s bargained for process 

and interfered with his performance of meeting the claim process 

                                                
1 Keepseagle v. Vilsack, 1:99-CV-03119 (EGS) (Wash. D.C., D.C.). 
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requirements. The United States has not denied directing the witnesses not 

to testify. 

The United States also breached the Settlement Agreement by not 

responding to LaBatte’s Notice of Violations as required under the 

Agreement resulting in unnecessary litigation. This, too, the United States 

has not denied. Hence, there are no genuine issues of material fact. Summary 

judgment is warranted and denial of the United States’ motion to dismiss is 

appropriate under the circumstances described below.  

INTRODUCTION 

Summary judgment is appropriate due to the government’s 

settlement agreement breach; hence, its motion to dismiss is 

without merit and should be denied. 

 

The instant matter is about the United States breaching a settlement 

agreement when it purposefully interfered with the agreement’s claims 

process Timothy LaBatte bargained for. The class-action settlement 

agreement in Keepseagle, et al. v. Tom Vilsack,2 resolved the Department of 

Agriculture’s acts of discrimination against Indian farmers and ranchers 

regarding farm loans. LaBatte was a class member as he is Indian and was a 

farmer. 

The settlement agreement provided for claim processes to recover 

damages in which LaBatte attempted to attain a complete factual record to 

                                                
2 Keepseagle v. Vilsack, 1:99-CV-03119 (EGS) (Wash. D.C., D.C.). 



3 

submit and process his claim for the recovery of over $200,000 in monetary 

damages. The government breached the covenant of good faith and fair 

dealing when it acted to destroy LaBatte’s reasonable expectation regarding 

the fruits of the settlement agreement. Here, before LaBatte submitted to the 

settlement agreement’s claims process, the government targeted LaBatte and 

interfered with his ability to perform under the agreement’s claim provisions. 

The United States effectively destroyed key evidence through specific 

instructions to witnesses not to testify that would have supported LaBatte’s 

claim. Putative litigants have a duty to preserve evidence that may be 

relevant to the litigation, but with the government’s instructions to witnesses 

not to testify, it failed to preserve critical relevant evidence to LaBatte.  

Here, a key witness was not employed by the United States at the time 

of the wrongdoing for which the settlement agreement addressed, and was at 

one time LaBatte’s Tribal chairman, both being members of the Sisseton 

Wahpeton Sioux Tribe of South Dakota. 

LaBatte’s Tribal chairman, Russell Hawkins, became a Bureau of 

Indian Affairs employee long after he witnessed the Department of 

Agriculture’s discriminatory acts against LaBatte regarding loans for Indian 

farmers and ranchers. The United States was obligated to preserve evidence 

at the commencement of the litigation. But, it failed to do so by its purposeful 

actions that specifically targeted LaBatte by directing Hawkins not to testify 
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prior to the claims process deadline. The government act directly affected 

LaBatte’s claims process, promised under the settlement agreement, even 

before the claim filing. The intervention of the government and targeting of 

LaBatte reflects the government’s bad faith. LaBatte did not receive the 

process he bargained for because of the government’s breach of the 

contractual duty of good faith and fair dealing. 

The United States now claims that the settlement agreement defined 

the “United States” to include all employees and, hence, justifying its actions 

to prevent current employees from testifying to past governmental bad acts 

witnessed before the person became a government employee. However, the 

agreement does not have a provision prohibiting testimony of facts occurring 

before the employment of the witness with the government.  

Moreover, contrary to the United States’ argument in its motion to 

dismiss, this Court has jurisdiction over a breach of contract claim regarding 

a settlement agreement. The settlement agreement at issue has no provision 

precluding the filing of an independent action for a material breach of a 

contract, a claim yet adjudicated. 

The instant action is ripe for summary judgment. The United States 

has never denied its agents or representatives instructed LaBatte’s witnesses 

not to testify on his behalf regarding Agriculture’s discriminatory acts 

against him. Hence, there are no genuine issues of material fact. Moreover, 
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the central issue is one of law ― whether the United States breached its 

contract with LaBatte by its deliberate actions to prevent witnesses from 

testifying on his behalf, and, thus, preventing a fair claim process that 

LaBatte had bargained for. 

QUESTIONS PRESENTED ON CROSS-MOTION FOR  

SUMMARY JUDGMENT 

 A settlement agreement claims process required a declaration from a 

non-family witness regarding governmental discriminatory acts. The witness 

can testify to the wrongdoing of the government which occurred before a 

witness became a government employee. However, the government directed 

such witnesses not to testify before the filing of a claim. 

 

Whether it is a breach of the covenant of good faith and fair 

dealing when the government, prior to a claimant’s filing of 

a claim process, promised in a settlement agreement, by 

deliberately prevents the testimony of a government 

employee who witnessed the government’s wrongdoing as a 

private citizen before becoming a federal employee and 

where no provision in the agreement governed such 

circumstances. 

 

 

STATEMENT OF FACTS 

I. As a member of the certified class for claims against the USDA, 

LaBatte was entitled to a claims process under the Settlement 

Agreement without impediment of the government. 

 

Timothy LaBatte was a member of the certified class that had filed suit 

in 2001 against the United States Department of Agriculture (“USDA”) under 
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the Equal Credit Opportunity Act.3 The suit, Keepseagle v. Vilsack, asserted 

two common claims; (1) that the USDA discriminated against them in the 

processing of farm loan applications; and (2) that the USDA failed to properly 

process and investigate their discrimination complaints violating the Equal 

Credit Opportunity Act, 15 U.S.C. § 1691, the Administrative Procedures Act, 

5 U.S.C. § 7062)(A), and Title VI of the Civil Rights Act of 1964, 42 U.S.C. 

2000d, et seq. The alleged discriminatory acts occurred between January 1, 

1981 and November 24, 1999.4 Notably, LaBatte’s own underlying claim 

against the USDA was so good that LaBatte was told by one Keepseagle class 

counsel he would be identified as a witness to testify if the action went to 

trial.5 

LaBatte is a Native American farmer and rancher and resident of 

Peever, South Dakota.6 He farmed on land located on the Sisseton Wahpeton 

Reservation.7 He is a member of the Sisseton Wahpeton Sioux Tribe of South 

Dakota and met the criteria as a class member.8 

                                                
3 Keepseagle v. Vilsack, 1:99-CV-03119 (EGS, D.C.D.C.); Settlement Agmt. at 

9, ¶III A; App. 82. 
4 Plt.’s Compl. ¶41, App. 14-15. 
5 LaBatte Decl. (Dec. 8, 2016), App. 128. 
6 Id. ¶6; App. 7; LaBatte Decl ¶4, App. 128. 
7 Id. 
8 Id. ¶¶6; 43-52, App. 7; 15-16. 
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The 2001 Keepseagle action settled in 2010. The Settlement 

Agreement9 included processes for individual class members to recover 

monetary damages for the USDA’s discriminatory acts.10 LaBatte had 

personal knowledge of those acts having witnessed white farmers and 

ranchers in similar situations in the same county he resided received loans 

from USDA programs under which LaBatte was refused because he was a 

Native American Indian.11 

II. LaBatte seeks damages for USDA’s discriminatory acts against 

him through the Settlement Agreement’s Track B process. 

 

LaBatte, in accordance with the agreement, sought his recovery 

through the agreement’s identified “Track B” process for the recovery of over 

$202,700 in damages.12 Among other requirements, under Section IX.D.2.a of 

the Settlement Agreement for the Track “B” process,13 LaBatte had to obtain 

a: 

“credible sworn statement based on personal 

knowledge by an individual who is not a member 

of the Claimant’s family: 

                                                
9 The initial Settlement Agreement was amended in 2012. The provisions 

under which the underlying breach of contract claim referenced are exactly 

the same between the two documents.  
10 Id. ¶8; App. 8; Settlement Agmt. at 25-26, IX, D (Track B), App. 98-99.  
11 Id. ¶¶115-16, App. 30; LaBatte Decl. (Dec. 23, 2011 – and exhibits found in 

Keepseagle v. Vilsack), App. 139. 
12 Plt.’s Compl. ¶¶8; 149, App. 8; 12. Ironically, at the time of LaBatte’s claim 

and ultimate denial, there remained over $380 million of the settlement pool. 

Id. ¶148; App. 36. 
13 Id. ¶¶158-64, App. 39-40. 
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(1) the identity of a similarly situated white 

farmer; and  

 

(2) that the Claimant filed a discrimination 

complaint with the USDA.”14 

 

In so doing, LaBatte found and identified two non-family witnesses 

willing to testify, through declarations, about facts supporting his claim.15 

Only one witness was necessary.16 Notably, the two witnesses, Russell 

Hawkins and Timothy Lake were the only witnesses LaBatte could find after 

an extensive and exhaustive search.17 Moreover, LaBatte received no 

assistance from any government source in identifying or locating Hawkins or 

Lake.18 

LaBatte’s first non-family witness19 was his former Tribal Chairman, 

Russell Hawkins, of the Sisseton Wahpeton Sioux Tribe of South Dakota.20 

LaBatte was a member of the same tribe.21 At the time of Agriculture’s 

discriminatory actions against LaBatte, Tribal Chairman Hawkins was not a 

government employee.22 As the Complaint alleges Hawkins: 

                                                
14 Id. ¶¶18, 163, App. 9, 40.  
15 Id. ¶¶123-26, App. 31-32. 
16 Settlement Agmt §IX.D.2.a., App. 99. 
17 Plt.’s Compl. ¶¶17; 123-24, App. 9; 31. 
18 LaBatte Decl. ¶ 5, App. 129. 
19 See e.g. Plt.’s Compl. ¶167, App. 41. 
20 Plt.’s Compl. ¶9, App. 8. 
21 Id.  
22 Id. ¶¶10; 89, App. 9, 24. 
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 “[d]uring his tenure as Tribal Chair, … was not a 

federal government employee;”23 

 [d]uring his tenure as Tribal Chair, … was not 

employeed by the USDA nor was he employed by the 

Bureau of Indians (sic) [Affairs];”24 

 “[a]t the time of the USDA’s wrong-doing and, thus, 

acquiring the personal knowledge at that time, 

Hawkins was not a federal employee;”25 and 

 “was not a federal government employee until after 
the events leading up to the Keepseagle class-action 

lawsuit ….”26 

 

Important to LaBatte, Hawkins could testify to the wrongful acts that 

were required under the Settlement Agreement Track B claims process27 and 

he was willing to do so.28  

The second non-family witness,29 Tim Lake, unlike Hawkins, was a 

federal government employee at the time of Agriculture’s discriminatory acts 

and witnessed those wrongful acts against LaBatte.30 Lake, like Hawkins and 

LaBatte, was a member of the Sisseton Wahpeton Sioux Tribe of South 

Dakota at the time. At the time of the USDA’s discriminatory acts, Lake was 

with the Bureau of Indian Affairs ― an agency within the Department of 

                                                
23 Id. ¶89, App. 24. 
24 Id. ¶90, App. 24. 
25 Id. ¶171, App. 42 (original emphasis). 
26 Id. ¶12; App. 8. See also ¶20, App. 10. 
27 See e.g. id. ¶¶83-88; 169-70; 174, App. 23-24; 42. 
28 See e.g. id. ¶¶ 24; 230; 282; App. 11, 55; 65. 
29 See e.g. id. ¶167, App. 41. 
30 See e.g. id. ¶126; 172, App. 32; 42. 
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Interior. Lake was the acting BIA superintendent in Sisseton, South 

Dakota.31 

III. Before LaBatte filed his claim under the Track B process of the 

Settlement Agreement, the government directed LaBatte’s 

witnesses not to testify, thereby destroying evidence the 

government was obligated to preserve. 

 

As previously noted, both Hawkins and Lake were willing to testify 

through their respective declarations to support LaBatte to meet the criteria 

necessary to file his Track B claim.32 

Regardless, their draft declarations ― not final or executed 

declarations33 ― were prepared by LaBatte’s counsel based upon their 

willingness to testify:34 

229. Draft declarations for former Tribal Chair Hawkins 

and Lake were prepared for review, revision, and 

ultimately execution prior to the LaBatte Track B process 

filing. 

 

230. Both witnesses, former Tribal Chair Hawkins and 

Lake had agreed to provide complete testimony and sign 

declarations on LaBatte’s behalf for his Track B process 

claim.35  

 

                                                
31 Id. ¶11; 101; 168, App. 8; 26; 41. 
32 Id. ¶¶173; 175; 230; 282, App. 42; 43; 55; 65. 
33 Kaardal Decl., App. 126. 
34 Id. 
35 E.g. Plt.’s Compl. ¶¶229-30, App. 55; see also ¶187, App. 45; ¶¶ 281-82, 

App. 65. 
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However, before LaBatte could file his Track B claim with executed 

declarations, Hawkins and Lake were directed not to testify. As LaBatte’s 

Complaint alleges: 

227. The United States, through federal governmental 

officials, prior to LaBatte’s Track B process filing, 

instructed LaBatte’s former Tribal Chair, Russell Hawkins 

not to sign any declaration to support LaBatte’s claim 

against the USDA. 

 

228. Likewise, the United States, prior to LaBatte’s Track 

B process filing, instructed Tim Lake not to sign any 

declaration to support LaBatte’s claim against the 

USDA.36 

 

The actions of the United States were specifically targeted to LaBatte.37 

Further, the United States has never denied its actions directing Hawkins 

and Lake not to testify:38 

                                                
36 E.g. id. ¶¶ 227-28, App. 54; see also ¶¶188-190, App. 45; ¶¶277-78; App. 65.  
37 E.g. Id. ¶¶285-86, App. 66. 
38 Id. ¶286 citing n.78, App. 66, which refer to public court records: “See 
USDA Opp. Memo. to Intervene, Keepseagle v. Vilsack, 1:99-CV-3119 (EGS) 

(July 29, 2013); Appellant LaBatte’s Appeal Opp. to USDA’s Mot. for 

Summary Affirm, Keepseagle v. LaBatte v. Vilsack, 14-5223 (D.C. Ct. App. 

Jan. 12, 2013); USDA Appeal Reply in Support of Mot. for Summary Affirm., 
Keepseagle v. LaBatte v. Vilsack, 14-5223 (D.C. Ct. App. Jan. 22, 2105); 

Appellant LaBatte’s Principal Appeal Br., Keepseagle v. LaBatte v. Vilsack, 
14-5223 (D.C. Ct. App. (July 9, 2015); Appellee USDA’s Response Br., 

Keepseagle v. LaBatte v. Vilsack, 14-5223 (D.C. Ct. App. (July 15, 2015); 

Appellant LaBatte’s Reply Br., Keepseagle v. LaBatte v. Vilsack, 14-5223 

(D.C. Ct. App. (July 17, 2015). “It is well established that, in addition to the 

complaint itself and attached exhibits, the court ‘must consider ... documents 

incorporated into the complaint by reference, and matters of which a court 

may take judicial notice.’” Bristol Bay Area Health Corp. v. U.S., 110 Fed. Cl. 

251, 262 (Fed. Cl. 2013) quoting Tellabs, Inc. v. Makor Issues & Rights, Ltd., 
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286. During the claims process, government officials ― who 

never denied their acts ― deliberately prevented witnesses 

from testifying who could provide evidence of the USDA’s 

discrimination against LaBatte. Under the terms of the 

Settlement Agreement, the witnesses were required for the 

claims process. The government’s deliberate acts to prevent 

the testimony effectively destroyed evidence. The actions of 

the government were purposeful and deliberate.39 

 

There is no doubt the Keepseagle Settlement Agreement included an 

implied duty of good faith and fair dealing.40 And, because LaBatte did not 

opt out of the Agreement deciding to proceed under the Agreement’s Track B 

process, he believed the process to be real and not illusory.41 Had LaBatte 

known the government would act in a manner targeting him by instructing 

Hawkins and Lake not to testify on his behalf, he would have opted out of the 

Agreement.42 As his Complaint reflects, the United States breached the 

                                                                                                                                                       

551 U.S. 308, 322 (2007). “Moreover, ‘[e]ven where a document is not 

incorporated by reference, the court may nevertheless consider it where the 

complaint relies heavily upon its terms and effect, which renders the 

document integral to the complaint.” Mangiafico v. Blumenthal, 471 F.3d 

391, 398 (2nd Cir.2006); see also Perry v. New England Bus. Serv., Inc., 347 

F.3d 343, 345 n.2 (1st Cir. 2003) (“Where ... ‘a complaint's factual allegations 

are expressly linked to—and admittedly dependent upon—a document (the 

authenticity of which is not challenged), that document effectively merges 

into the pleadings and the trial court can review it in deciding a motion to 

dismiss under [Fed. R. Civ. Proc.] 12(b)(6).’ (quoting Beddall v. State St. Bank 
& Trust Co., 137 F.3d 12, 17 (1st Cir.1998))).” Id. 
39 Id. ¶286 (footnote omitted), App. 66. 
40 Id. ¶217, App. 52. 
41 Id. ¶216, App. 52. 
42 Id. ¶235, App. 56. 
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contract’s implied duty of good faith and fair dealing. LaBatte did not receive 

the bargained for process he was promised.43 

The Agreement stated that the United States government was to play 

no role in the claims process.44 But, the United States did so prior to 

LaBatte’s claim filing.45 Further, there is no Settlement Agreement provision 

governing non-family witnesses who were “private citizens” when they 

witnessed the USDA’s wrongful discriminatory acts and later became public 

employees,46 so that he or she would be prevented from testifying.47 

Likewise, there is no notice to LaBatte in the Settlement Agreement 

that non-family witnesses who were “private citizens” when they witnessed 

the USDA’s wrongful discriminatory acts and later became public 

employees,48 would be prevented from testifying.49  

Further, there is no provision in the Settlement Agreement that grants 

the government the right to destroy evidence it was obligated to preserve for 

litigation purposes.50 

                                                
43 See, ¶¶236-37, App. 56. 
44 Id. ¶224, App.54; Settlement Agmt. Section IX, A.10, App. 92.  
45 Id. ¶¶133-34, App. 34; see also ¶¶189-90, App. 45. 
46 See id., ¶¶169-171, App. 42. 
47 Settlement Agmt. App. 71-125. 
48 See id., ¶¶169-171, App. 42. 
49 Settlement Agmt. App. 71-125. 
50 Id. 
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Indeed, as the United States references in its Rule 12 memorandum 

supporting its motion to dismiss,51 the definition of “United States,” found in 

the definition section of the Agreement under Section II, at BBB ― 54th of 55 

definitions ― found on page 8 of the contract wherein the Track B process is 

found under Section IX, D which begins at page 23 ― includes “individually 

and collectively, the Executive Branch of the United States, its agencies, 

instrumentalities, agents, officers, and employees.”52 However, the provision 

does not provide for or give notice (1) of the government preventing testimony 

of previous private citizens who witnessed wrong-doing prior to federal 

employment; (2) preventing the testimony of witnesses of whom the 

government played no role in identifying or procuring their assistance; or (3) 

allowing the government to destroy evidence by preventing witness testimony 

when it had a duty to preserve relevant litigation evidence. 

IV. LaBatte received no assistance from the United States in finding 

non-family witnesses to USDA discriminatory acts against him. 

 

Notably, as previously mentioned, it was LaBatte who did an 

exhaustive search, found, and sought out his witnesses.53 He did not receive 

any assistance from the United States in his search or willingness to procure 

                                                
51 U.S. Memo. to Dismiss, at 6. 
52 Settlement Agmt. § 2.BBB, App. 82 
53 Plt.’s Compl. ¶¶123-24, App.31. 
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facts to support his claim against the USDA.54 Here, he found Hawkins and 

Lake. There is no evidence that the United States played any role in 

identifying for LaBatte or otherwise assisting LaBatte in finding either 

Hawkins or Lake. Moreover, LaBatte did not expect any assistance from the 

government in finding his witnesses.55 

V. After the denial of his claim, LaBatte exhausted the remedy 

processes established in the Settlement Agreement after the 

United States failed to respond to the Notice of Violation, as it 

was required to do so, again breaching the Agreement’s  implied 

good faith and fair dealing. 

 

Meanwhile, despite the futility of his claim, LaBatte was obligated to 

present it to the agreed to Neutral under the Agreement to meet the 

contract’s imposed deadlines. As predicted, LaBatte’s claim was denied:56  

The evidence you submitted on this issue, the declaration of 

your attorney, Erick G. Kaardal, runs afoul of the 

Settlement Agreement’s requirement that evidence on this 

issue, and on the issue of whether you had filed a complaint 

of discrimination with USDA, has been established, “by a 

credible sworn statement based on personal knowledge by 

an individual who is not a member of the Claimant’s 

family.” (Settlement Agreement IX.D.2.a) Since Mr. 

Kaardal’s declaration makes clear that you obtained the 

information in the declaration from the two federal 

employees named, the Settlement Agreement’s 

requirements have not been met….57 

 

                                                
54 LaBatte Decl.  
55 Id.  
56 Plt.’s Compl. ¶232, App. 55. 
57 Claim Determination, App. 154-55. 
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However, as bad as it was for the United States to interfere with 

LaBatte’s expectation of good faith and fair dealing from the government 

prior to his Track B claim processing, the United States failed to adhere to 

the Settlement Agreement terms by ignoring LaBatte’s Notice of Violation.58 

Under § XIII, B.1, LaBatte was required to serve upon the USDA a Notice of 

Violation regarding provisions of the Agreement LaBatte contended were 

violated and did so.59 However, the USDA did not respond to the Notice of 

Violation as it was required to so under § XIII, B.2.  

The Agreement was specific as to the purpose of the Notice provision: 

“The parties shall make their best efforts to resolve the 

matter in dispute with the Court’s involvement.”60 

 

The government did not meet and confer in accordance with the 

Agreement.61 It did not seek to resolve, clarify, or otherwise work with 

LaBatte to address the Government’s direct interference with LaBatte’s 

Track B process prior to his submission to the Neutral adjudicator.62 Notably, 

at no time did the United States deny these facts.63 

The United States, in its memorandum to dismiss that “both the 

district court and the D.C. Circuit correctly found that Mr. LaBatte failed to 

                                                
58 Plt.’s Compl. ¶244, App. 58. 
59 Id. 
60 Settlement Agmt. § V, B.8, App. 115; Plt.’s Compl. ¶246, App. 58. 
61 Settlement Agmt. § V, B.8, App. 115.    
62 Plt.’s Compl. ¶249; App. 59. 
63 Id. 
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satisfy this requirement” citing Keepseagle v. Vilsack, 815 F.3d 28, 36 (D.C. 

Cir. 2016).64 The United States is mistaken. Both the district court and the 

appellate court did not adjudicate the issue or make any findings of fact. 

Notably, both court decisions relate to the failure to establish the court’s 

jurisdiction to address the claims asserted.65  

The United States’ failure to respond, in any way, forced LaBatte to 

seek relief through protracted litigation to seek enforcement of the 

Settlement Agreement, through which the district court also required an 

additional procedural step through an intervention action:66 

“If the opposing party fails to respond to a notice of non-

compliance … or the parties otherwise cannot resolve the 

issue, the party who served the notice of violation … may 

move for enforcement of the provisions of this Settlement 

Agreement that are enforceable by the Court….”67 

 

The district court denied LaBatte’s motion to intervene. The court 

explained that because the case was no longer pending, it had no basis for 

ancillary jurisdiction as LaBatte had argued.68 Further, the district court 

                                                
64 U.S. Memo. to Dismiss at 21. 
65 See Keepseagle v. Vilsack, 815 F.3d 28, 36 (D.C. Cir. 2016); Memo. Or. at 

11-12 Keepseagle v. Vilsack, 99-3119 (EGS) (D.C.,D.C. July 14, 2014) (“For 

one, he appears to have failed to comply with the process for alleging a 

violation … in his notice of violation….In any event, Mr. LaBatte does not 

explain how the Court’s limited jurisdiction  … conveys the ability to hear his 

claim….”). 
66 Plt.’s Compl. ¶¶253, 256 and n.70, App. 59; 60. 
67 Settlement Agmt. § V, B.8, App. 115. 
68 Plt.’s Compl. ¶257, App. 60.  
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found that LaBatte’s claims were not factually interdependent, that is, the 

underlying discrimination of the USDA had nothing to do with LaBatte’s 

claim that the government prevented witnesses to the discrimination from 

executing declarations.69 

In addition, the district court found that LaBatte’s claims did not fall 

within the jurisdiction of the court because they fell outside the continuing 

jurisdiction specified in the Settlement Agreement and that LaBatte failed to 

establish the Agreement provided for continuing jurisdiction over his 

claims.70 

LaBatte appealed the district court decision to the United States Court 

of Appeals for the D.C. Circuit.71 The appellate court held that there was no 

jurisdiction regarding LaBatte’s claims, but specifically indicated that 

LaBatte’s claims were not intertwined with the Keepseagle class action 

lawsuit: 

Although the Keepseagle class action generated the 

Agreement, the operation of which is contested in this suit, 

the facts of the two actions are not “interdependent.” 

LaBatte's claim that the Government interfered with his 

ability to file properly a claim pursuant to the Keepseagle 

Agreement has nothing to do with the facts underlying the 

                                                
69 Id. 
70 Id. ¶258, App. 61. 
71 Id. ¶259, App. 61. 
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Keepseagle class action, which involved discrimination in 

providing loans to Native American farmers.72 

Here, as LaBatte alleges, the claims asserted in the instant complaint 

against the government are ripe for adjudication.73 This Court should declare 

that the United States breached the Keepseagle Settlement Agreement74 and 

as such, deny the government’s motion to dismiss and grant LaBatte’s cross-

motion for summary judgment and award damages and attorney fees and 

costs accordingly. 

LEGAL ARGUMENT AND AUTHORITIES RELIED UPON 

I. Every contract includes an implied duty of good faith and fair 

dealing, including government contract and, here, the 

government destroyed the reasonable expectations of a 

Settlement Agreement claimant before the filing of the claim. 

 

 LaBatte asserts that the United States breached a settlement 

agreement. “It is axiomatic that a settlement agreement is a contract.”75 All 

contracts, including government contracts, contain an implied covenant of 

good faith and fair dealing.76 “The covenant imposes obligations on both 

                                                
72 Id. ¶260, App. 61, quoting Keepseagle v. Vilsack, 815 F.3d at 33-34. 
73 Id. ¶261, App. 61. 
74 Id. ¶¶268-297, App. 62-69. 
75 Greco v. Dep't of the Army, 852 F.2d 558, 560 (Fed.Cir.1988). 
76 Centex Corp. v. U.S., 49 Fed. Cl. 691, 708 (Fed. Cl. 2001) citing Landmark 
Land Co., Inc. v. United States, 46 Fed.Cl. 261, 269 (2000) (“All parties to a 

contract have an obligation to act in good faith, regardless of whether the 

contract states it.”); Allstates Air Cargo, Inc. v. United States, 42 Fed.Cl. 118, 

124 (1998); Ebasco Servs., Inc. v. United States, 37 Fed.Cl. 370, 382 (1997) 
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contracting parties that include the duty not to interfere with the other 

party's performance and not to act so as to destroy the reasonable 

expectations of the other party regarding the fruits of the contract.”77  

 LaBatte’s Complaint alleges that the United States breached the 

covenant of good faith and fair dealing. The government interfered with 

LaBatte’s reasonable expectation of processing his claim under the 

Keepseagle Settlement Agreement without interference of the government to 

perform the requirements of his Track B claim for processing. But here, the 

government interfered with LaBatte’s claim before he submitted it – actions 

the government has not denied. 

II. The United States fails to identify any claim or allegation that 

challenges the final determination of the Settlement Agreement’s 

Neutral since all claims are based upon the breach of the 

covenant of good faith and fair dealing. 

 

This Court has subject matter jurisdiction of the 

breach of contract claims. 

 

 When considering a motion to dismiss under RCFC Rule 12(b)(1) of the 

for lack of subject-matter jurisdiction, this Court will accept as true all 

factual allegations in the complaint and draw all reasonable inferences in the 

light most favorable to that party,78 “and if the facts reveal any reasonable 

                                                                                                                                                       

(“Every government contract contains an implied covenant of good faith and 

fair dealing.”) (other citations omitted). 
77 Centex Corp. v. U.S., 395 F.3d 1283, 1304 (Fed. Cir. 2005). 
78 See Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). 
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basis upon which the non-movant may prevail, dismissal is inappropriate.”79 

We recognize that as the party invoking this Court's jurisdiction, we bear the 

burden of establishing it, and must ultimately do so by a preponderance of 

the evidence.80 

This Court's jurisdiction over the area of contract claims is established 

by various provisions of the Tucker Act, including 28 U.S.C. § 1491(a)(1), 

which extends jurisdiction over express or implied contracts entered into with 

the government:81 “the United States Court of Federal Claims has 

jurisdiction over the breach of settlement agreements with the United 

States.”82 Hence, jurisdiction lies exclusively in this Court because the 

contract question arises in suit against the United States.83 

Further, the Tucker Act serves as a waiver of sovereign immunity and 

grants this Court jurisdiction over “any claim against the United States 

founded either upon the Constitution, or any Act of Congress or any 

                                                
79 Pixton v. B & B Plastics, Inc., 291 F.3d 1324, 1326 (Fed. Cir. 2002); CBY 
Design Builders v. United States, 105 Fed. Cl. 303, 325 (2012). 
80 See McNutt v. GMAC, 298 U.S. 178, 189 (1936); Reynolds v. Army & Air 
Force Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1998); Rocovich v. United 
States, 933 F.2d 991, 993 (Fed. Cir. 1991). 
81 See Rick's Mushroom Serv., Inc. v. United States, 521 F.3d 1338, 1343–

1344 (Fed. Cir. 2008). 
82 Hall v. U.S., 69 Fed. Cl. 51, 55 (Fed. Cl. 2005) citing 
 e.g., Kasarsky v. Merit Sys. Prot. Bd., 296 F.3d 1331, 1336 (Fed.Cir.2002) 

(“Disputes involving settlement agreements are governed by contract 

principles.”); and Greco v. Dep't of the Army, 852 F.2d 558, 560 

(Fed.Cir.1988) (“It is axiomatic that a settlement agreement is a contract.”). 
83 See e.g., Brown v. United States, 389 F.3d 1296, 1297 (D.C. Cir. 2004).  
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regulation of an executive department, or upon any express or implied 

contract with the United States, or for liquidated or unliquidated damages in 

cases not sounding in tort.”84 Nonetheless, “[t]he Tucker Act itself does not 

create a substantive cause of action; ... to come within the jurisdictional reach 

and the waiver of the Tucker Act, a plaintiff must identify a separate source 

of substantive law that creates the right to money damages.”85 “Allegations of 

a contract with the government and breach of that contract can suffice for 

this purpose, so long as monetary relief is sought.”86 Notably, “for the 

purposes of jurisdiction, a plaintiff need merely show that a contract with the 

government underlies its claim.”87 In short, no further inquiry is necessary.88 

Accordingly, LaBatte’s Complaint meets the criteria necessary for this Court 

to retain jurisdiction of his underlying breach of contract claims. 

                                                
84 28 U.S.C. § 1491(a)(1). 
85 Fisher v. United States, 402 F.3d 1167, 1172 (Fed.Cir.2005) (en banc 

portion) (citing United States v. Mitchell, 463 U.S. 206, 216 (1983)). 
86 Liberty Ammunition, Inc. v. U.S., 101 Fed. Cl. 581, 585–86 (Fed. Cl. 2011) 

citing Ransom v. United States, 900 F.2d 242, 244 (Fed.Cir.1990); Speed v. 
United States, 97 Fed.Cl. 58, 64, 65–68 (2011). 
87 Liberty Ammunition, Inc. v. U.S., 101 Fed. Cl. 581, 587 (Fed. Cl. 2011) 

citing Trauma Serv. Grp. v. United States, 104 F.3d 1321, 1325 

(Fed.Cir.1997) (“A well-pleaded allegation in the complaint is sufficient to 

overcome challenges to jurisdiction.”). 
88 See e.g. Holmes v. U.S., 657 F.3d 1303, 1314 (Fed. Cir. 2011) (“In a contract 

case, the money-mandating requirement for Tucker Act jurisdiction normally 

is satisfied by the presumption that money damages are available for breach 

of contract, with no further inquiry being necessary.”). 
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 The United States misconstrues LaBatte’s underlying breach of 

contract claim of implied good faith and fair dealing as it must to avoid 

LaBatte’s allegations of government wrongdoing prior to his filing under the 

Keepseagle Settlement Agreement’s Track B claim process.89 The United 

States is thus mistaken when it states that “the complaint’s prayer for relief 

intrinsically asks for the Court to void the Neutral’s determination….”90 

LaBatte seeks nothing of the sort. 

The United States has never denied and intrinsically admits that it 

directed Hawkins and Lake not to testify to witnessed discriminatory acts of 

the USDA against LaBatte, which were claims asserted in the class action 

Keepseagle v. Vilsack.91 Likewise, the United States cannot deny it targeted 

LaBatte by denying him before his filing the opportunity to gather and 

complete factual support for his claim submissions through declarations of 

Hawkins or Lake. LaBatte found the witnesses with no assistance of the 

United States. Further, only initial drafts of the declarations were prepared, 

                                                
89 Issues relating to the Notice of Violation claim are discussed below. 
90 U.S. Memo. to Dismiss at 15 (emphasis added). 
91 As LaBatte argued in his reply memorandum to the USDA’s opposition to 

LaBatte’s motion to intervene, “Under the present circumstances, the Court 

should apply the Latin maxim “qui tacet consentire videtur ubi loqui debuit 

ac potuit" (thus, silence gives consent when he ought to have spoken when he 

was able to) to the government’s silence in responding to LaBatte’s claims 

that the government’s interference with LaBatte’s Track B process…” 

LaBatte Reply Memo. to Intervene Opp. Juris. Arguments, Dckt 645, 

Keepseagle v. Vilsack, 99-CV-3119 (Aug. 9, 2013). See also, Plt.’s Compl. ¶201 

and n.46, App. 48. 
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based on Hawkins’ and Lake’s cooperation, and no final review obtained by 

Hawkins or Lake of the drafts since the government interfered and prevented 

them to assist LaBatte before the finalization and execution of their 

respective declarations could occur.92 

The United States argues that the Settlement Agreement at issue 

contractually limited the scope of review.93 The government further lays out 

the Agreement’s limitation regarding the “claims determinations by the 

Neutrals [as] final and non reviewable by any court.”94 However, the United 

States fails to identify any claim or allegation in the Complaint that 

challenges the final determination of the Neutral. We are not asking this 

Court to review the Neutral’s final determination. 

As previously noted, the United States asserts that “the complaint’s 

prayer for relief intrinsically asks for the Court to void the Neutral’s 

determination….”95 The representation is not true. The prayer for relief seeks 

judgment that the United States 

 breached the Settlement Agreement; 

 breached the implied duty of good faith and fair 

dealing by directing Hawkins and Lake not to testify 

on behalf of LaBatte’s Track B claim; 

 breached the implied duty of good faith and fair 

dealing by not responding to LaBatte’s Notice of 

                                                
92 Kaardal Decl., App. 126-27.  
93 U.S. Memo. to Dismiss at 13. 
94 Id. at 14. 
95 U.S. Memo. to Dismiss at 15 (emphasis added). 
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Violation as required under the Settlement 

Agreement; 

 breached the implied duty of good faith and fair 

dealing by not giving LaBatte an opportunity to 

process his claim without government interference; 

 awarding damages of $202,700.52; 

 awarding attorney fees and costs and all other 

expenses allowed under the law; and 

 any other relief deemed proper and just.96 

 

The damages are provable. As this Court has found “claims under the 

Tucker Act must be payable in money” and it is presumed “that damages will 

be available upon a breach.” 97 In its most simplest expression, the issue is 

whether the United States breached the Settlement Agreement by its actions 

prior to LaBatte’s submissions to the Track B Neutral.  

Further, it is meritless for the United States to assert that this Court 

must assess the alleged breach of the government’s implied duty of good faith 

and fair dealing by delving into the Neutral’s Track B determination.98 The 

government fails to explain why such an examination would be necessary.99 

The actions of the United States complained of occurred before LaBatte’s 

submissions to the Neutral. 

That is when the breach occurred ― before LaBatte’s submissions to the 

Neutral. 

                                                
96 Plt.’s Compl. Relief ¶¶1-7, App. 69-70. (Emphasis added)  
97 Stovall v. U.S., 71 Fed. Cl. 696, 700 (Fed. Cl. 2006) (citations omitted) 
98 U.S. Memo. to Dismiss at 15. 
99 Id.  
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Indeed, the Complaint is thorough as to the facts of all events leading 

to the Neutral’s determination to survive a dismissal challenge. However, 

throughout the Complaint, the breach concerns what LaBatte had bargained 

for and what was expected ― a Track B process submission unimpeded by 

purposeful targeting prior to his claim filing. Instead, LaBatte experienced 

what is essentially the destruction of evidence (spoliation) because the 

government prevented testimony of two key witnesses ― the only two 

available to meet the contractual non-family witness statement requirement 

in the Track B process.  

Moreover, LaBatte did not contract away any right to seek judicial 

review of a breach of the covenant of implied good faith and fair dealing 

under the Tucker Act. What LaBatte must show, as he has done so here “to 

invoke the court's Tucker Act jurisdiction[, is] identify an independent source 

of a substantive right to money damages from the United States arising out 

of a contract ….”100  

Notably, there is no provision in the Settlement Agreement that the 

parties waived Tucker Act jurisdiction. Further, and the government does not 

argue otherwise, there has been no adjudication of the government’s breach 

of the covenant of good fair and fair dealing under the circumstances of this 

                                                
100 Spengler v. U.S., 128 Fed. Cl. 338, 341 (Fed. Cl. 2016) citing Jan's 
Helicopter Serv., Inc. v. Fed. Aviation Admin., 525 F.3d 1299, 1306 

(Fed.Cir.2008). 
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case. Yet, the United States asserts that “the complaint in the instant case 

raises the same allegations that were raised and rejected in the district 

court.”101 As the government should recognize, the district court made no 

adjudication on the merits of the claims asserted. It merely denied the motion 

to intervene because the court determined it lacked jurisdiction.102  

Notably, the appellate court held that there was no jurisdiction 

regarding LaBatte’s claims, but specifically indicated that LaBatte’s claims 

were not intertwined with the Keepseagle class action lawsuit: 

Although the Keepseagle class action generated the 

Agreement, the operation of which is contested in this suit, 

the facts of the two actions are not “interdependent.” 

LaBatte's claim that the Government interfered with his 

ability to file properly a claim pursuant to the Keepseagle 

Agreement has nothing to do with the facts underlying the 

Keepseagle class action, which involved discrimination in 

providing loans to Native American farmers.103 

 

Likewise, LaBatte is not seeking enforcement of the Settlement 

Agreement which the government breached. LaBatte seeks monetary 

damages for the breach.104 His damages are provable. 

Therefore, the government’s arguments that this Court lacks subject 

matter jurisdiction is without merit and its motion should be denied. 

                                                
101 U.S. Memo. to Dismiss at 16. 
102 Id. 
103 Plt.’s Compl. ¶260, App. 61; Keepseagle v. Vilsack, 815 F.3d 28, 33-34 

(2016). 
104 Id. at 16-17. 
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The Notice of Violation claim did not concern the Neutral’s 

determination, but again asserted that the government violated the covenant 

of good faith and fair dealing.105 The claim asserted pertains only to the 

underlying breach of LaBatte’s reasonable expectation of the government to 

adhere to its contractual obligations, which here, it did not. 

III. The allegations asserted of government wrongdoing is sufficient 

to support a claim of a breach of contract. 

 

To survive a RCFC 12(b)(6) motion to dismiss for failure to state a 

claim upon which relief can be granted, a complaint must contain “a short 

and plain statement of the claim showing that the pleader is entitled to 

relief.”106 To do this, a complaint “must contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’”107 

“While [the court] generally construe[s] the complaint in the light most 

favorable to the plaintiff, accept[s] its allegations as true, and draw[s] all 

reasonable inferences in favor of the plaintiff, [the court is] not required to 

accept as true legal conclusions or unwarranted factual inferences.” Id. at 

1331 (internal quotation marks and citation omitted) 

                                                
105 Notice of Violation, App. 156-160. 
106 RCFC 8(a). 
107 Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell A. Corp. v. 
Twombly, 550 U.S. 544, 570 (2007); see also In re Bill of Lading Transmission 
and Processing System Patent Litigation, 681 F.3d 1323, 1331–32 (Fed.Cir. 

2012). 
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Because LaBatte must allege facts to support a claim for breach of the 

implied covenant of good faith and fair dealing, it is necessary to understand 

the nature of the claims asserted. To begin, every contract includes an 

implied covenant of good faith and fair dealing.108 This implied covenant 

“imposes obligations on both contracting parties that include the duty not to 

interfere with the other party's performance and not to act so as to destroy 

the reasonable expectations of the other party regarding the fruits of the 

contract.”109 The implied covenant also imposes obligations of diligence and 

cooperation and includes the duty not to hinder the other party's 

performance.110 

Moreover, as this Court has recognized, “to state a claim for breach of 

the implied covenant of good faith and fair dealing, a party must do more 

than allege a simple breach of contract. Specifically, and as explained in more 

detail below, a party generally must allege some kind of ‘subterfuge[ ]” or 

“evasion[ ],” such as “evasion of the spirit of the bargain, lack of diligence and 

slacking off, willful rendering of imperfect performance, abuse of a power to 

                                                
108 Precision Pine & Timber, Inc. v. United States, 596 F.3d 817, 828 (Fed. 

Cir. 2010); Centex Corp. v. United States, 395 F.3d 1283, 1304 (Fed. Cir. 

2005). 
109 Centex, 395 F.3d at 1304. 
110 See Essex Electro Eng'rs, Inc. v. Danzig, 224 F.3d 1283, 1291 (Fed Cir. 

2000); C. Sanchez & Son, Inc. v. United States, 6 F.3d 1539, 1542 (Fed. Cir. 

1993); Malone v. United States, 849 F.2d 1441, 1445 (Fed. Cir. 1988). 
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specify terms, [or] interference with or failure to cooperate in the other 

party's performance.’”111  

Here, LaBatte has provided this Court with sufficient factual detail in 

his Complaint that would support the denial of the government’s motion to 

dismiss for failure to state a claim.  

IV. There is no provision in the Settlement Agreement prohibiting 

witness testimony of private citizens of government wrongdoing 

who later became public employees. 

 

Nowhere in the Settlement Agreement is there a provision that 

prohibits witness testimony of a private citizen of government wrongdoing 

when he or she later becomes a government employee.112 While we must 

admit that Lake was a federal employee at the time of the USDA’s 

discriminatory acts against LaBatte occurred, Hawkins was not a federal 

employee at that time. Hawkins was LaBatte’s Tribal Chair and witnessed 

the government’s discriminatory acts who later became a BIA employee. As 

previously noted, only one non-family witness was necessary to complete the 

requirements to file a claim under Track B. 

Furthermore, there is no waiver provision in the Settlement Agreement 

regarding Hawkins or Lake as federal employees knowingly forfeiting their 

respective First Amendment rights to disclose government misconduct, here, 

                                                
111 Dotcom Associates I, LLC v. U.S., 112 Fed. Cl. 594, 596 (Fed. Cl. 2013) 

quoting Restatement (Second) of Contracts § 205 (1981).  
112 See generally, Settlement Agmt. App. 115. 
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USDA discriminatory acts against LaBatte. We note that neither Hawkins 

nor Lake were or are USDA employees.113 At the time of the discriminatory 

acts, Hawkins was a private citizen and Lake was employed by the BIA.114 

As for Hawkins, we have found no case law that suggests a private 

citizen cannot testify of government wrongdoing ― here, USDA 

discriminatory acts against LaBatte ― that occurred before the person 

became a federal employee. Further, an individual has a right to testify in 

litigation in association with others, even if he is a public employee and it 

involves his employer.115 The acts of USDA discriminatory acts against 

LaBatte were matters of public concern.116 This is of particular relevance to 

Hawkins who witnessed USDA wrongdoing as a private citizen ― not as a 

public employee. 

Hawkins was a private citizen at the time of the USDA discriminatory 

acts. No provision is found in the Settlement Agreement that would prevent, 

                                                
113 Plt.’s Comp. ¶¶12-14, App. 8-9. 
114 Id. ¶¶10-11, App. 8. 
115See e.g. Copp v. Unified Sch. Dist. No. 501, 882 F.2d 1547 1550 (10th Cir. 

1989) (“[W]e allowed a police officer to pursue a First Amendment claim 

when he alleged that the sheriff’s department fired him because he assisted 

his wife in filing a sex discrimination claim against the department.”); 

NAACP v. Button, 371 U.S.415, 420-21, 428-29 (1963); see, In re Primus, 436 

U.S. 412, 421, 431 (1978). 
116 See e.g. “An employee’s speech touches upon a matter of public concern 

when it is a ‘matter of political, social, or other concern to the community’ at 

large.” Kincade v. City of Blue Springs, Mo., 64 F.3d 389, 396 (8th Cir. 1995), 

cert denied, 517 U.S. 1166 (1996). 
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at the very least Hawkins, from testifying of acts he witnessed as a private 

citizen before the Keepseagle class-action was commenced and before he 

became a government employee. As a private citizen, Hawkins would not be 

subject to the United States interpretation of § § IX, A.10 of the Settlement 

Agreement that the government shall have no role in the non-judicial claims 

process. 

Although we have been unable to find any case law on point on this 

issue, the government’s conduct, at least toward Hawkins, is akin to an effort 

to suppress evidence of bad acts witnessed by a person who later marries the 

person committing the bad acts. As one court stated, “since [the] defendant's 

wife's testimony concerned matters prior to the marriage, the privilege 

against the testimony of a spouse is inapplicable in accordance with Rule 

505(c) of the proposed Federal Rules of Evidence, which was framed to 

eliminate the possibility of suppressing testimony by marrying a witness.”117 

Similarly, the government may not suppress evidence of a private citizen of 

wrongful government acts that occurred before employment with the federal 

government.   

                                                
117 U.S. v. Van Drunen, 501 F.2d 1393, 1397 (7th Cir. 1974). See also e.g. U.S. 
v. Pensinger, 549 F.2d 1150, 1151 (8th Cir. 1977) “It was clearly established 

that the statement was made prior to the marriage and thus was not within 

the scope of the marital privilege,” citing Pereira v. United States, 347 U.S. 1, 

7 (1954). 



33 

The United States points to a provision in the Settlement Agreement 

that “the Secretary and/or the United States shall have no role in the Non-

Judicial Claims Process.”118 “United States” is defined as “individually and 

collectively, the Executive Branch of the United States, it agencies, 

instrumentalities, agents, officer, and employees.”119 The government’s 

argument is essentially that Hawkins and Lake as current employees of the 

federal government “were to ‘have no role in the Non-Judicial Claims 

Process.’”120 However, the plain meaning of the definition relied upon would 

reflect that testimony of Hawkins of events witnessed of past events as a 

private citizen (not employed by the federal government) is not precluded 

from the claims process. Any declaration signed would not have been as a 

“federal employee” or made on behalf of the United States or any other 

governmental agency. 

The United States also relies heavily on the draft declarations 

asserting that “the unsigned declarations of Mr. Lake and Mr. Hawkins 

submitted as offer of proof did not state that the declarants were acting in 

their personal capacity and not as Federal employees.”121 First, the 

                                                
118 U.S. Memo. to Dismiss at 19, citing Settlement Agmt § IX, A.10, App. 92.  
119 Id. (emphasis omitted). Settlement Agrmt § II.BBB, App. 82. 
120 U.S. Memo. to Dismiss at 19. 
121 U.S. Memo. to Dismiss at 19. 
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declarations were drafts. Second, they reflected truthfully their respective 

current positions with the federal government. 

Third, it appears that the United States recognizes that if they were 

testifying in the “personal capacity” and not as federal employees, any final 

declaration executed by either Hawkins or Lake, would not have been 

violative of § IX.A.10 of the Settlement Agreement. Here, we agree. Both 

Hawkins and Lake should have been able to execute declarations in their 

personal capacity. As noted before regarding Hawkins, neither party would 

have testified on behalf of a governmental agency nor as a person acting in 

their official capacity. 

V. LaBatte had no assistance from the government in locating and 

identifying witnesses, two of which, now happen to be federal 

employees. 

 

The United States played no role in the identification of Hawkins or 

Lake regarding the USDA’s discriminatory acts against LaBatte. The 

Complaint describes the exhaustive search LaBatte conducted to find 

witnesses.122 As the United States has argued, “the Settlement Agreement 

did not obligate the Government to provide witnesses for Mr. LaBatte….”123 

It was LaBatte and LaBatte alone who found and identified Hawkins and 

Lake as witnesses― no government help was sought or offered, consistent 

                                                
122 See e.g. Plt.’s Compl. ¶¶124, App. 31-32. 
123 U.S. Memo. to Dismiss at 20. 
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with the government’s assertion that the United States was to play no role in 

the Track B claims process.124 Here, there is no evidence to the contrary. 

Therefore, at the very least, the fact that Hawkins, who witnessed the USDA 

discriminatory acts as a private citizen, had subsequently become a public 

federal employee should be of no consequence – the government would not 

have been playing any role in the claims process had Hawkins been able to 

sign and submit his own declaration as a “private citizen” or “personally” on 

LaBatte’s behalf.   

VI. A party is obligated to retain evidence in anticipation of 

litigation; the government by preventing testimony of its 

wrongdoing effectively destroyed that evidence. 

 

Generally speaking, “when the United States comes into court as a 

party in a civil suit, it is subject to the Federal Rules of Civil Procedure as 

any other litigant.”125 Likewise, “putative litigants have a duty to preserve 

documents or materials that may be relevant to potential future litigation.”126 

Under the Settlement Agreement, LaBatte was obligated to find evidence to 

support his claim. Hawkins and Lake had relevant evidence as an “individual 

who is not a member of the Claimant’s family” who would testify to  

                                                
124 LaBatte Decl., App. 128-130. 
125 Mattingly v. United States, 939 F.2d 816, 818 (9th Cir.1991). 
126 See Zubulake v. UBS Warburg, LLC, 220 F.R.D. 212, 216 (S.D.N.Y.2003) 

(“the obligation to preserve evidence arises when the party has notice that 

the evidence is relevant to litigation or when a party should have known that 

the evidence may be relevant to future litigation”). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991130969&pubNum=0000350&originatingDoc=I6b2e10d82c2711dc9b239dfedc9bb45f&refType=RP&fi=co_pp_sp_350_818&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_350_818
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1) the identity of a similarly situated white 

farmer; and  

 

(2) that the Claimant filed a discrimination 

complaint with the USDA.”127 

 

What the government did here was suppress evidence. By preventing 

Hawkins or Lake to testify, the government effectively destroyed the evidence 

it was to preserve. “Spoliation” has been defined as “the destruction or 

significant alteration of evidence, or the failure to preserve property for 

another's use as evidence in pending or reasonably foreseeable litigation.”128 

In this regard, the government’s direct role in the suppression of 

factual evidence by keeping witnesses from offering and providing sworn 

factual testimony and concealing its spoliation activities from the Claims 

Administrator and the Court, further violates rules and principles of law 

regarding the destruction of evidence. For example, drawing upon District of 

Columbia law, spoliation, is “‘bad faith’ destruction or concealment of 

evidence encompass[ing] both ‘deliberate’ destruction or concealment, and 

destruction or concealment with ‘reckless disregard’ for the relevance of the 

                                                
127 Plt.’s Compl. ¶¶18, 163; App. 9, 40.  
128 See, e.g., West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d 

Cir.1999). See also United States v. Koch Industries, Inc., 197 F.R.D. 463, 

482 (N.D.Okl.1998) (acknowledging a litigant's duty “to preserve evidence 

that it knows or should know is relevant to imminent or ongoing litigation”). 
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evidence.”129 Other courts are in accord that the intentional concealment of 

evidence through the withholding of evidence is sufficient to meet the 

destruction element of a spoliation claim.130 

Thus, the government’s instructions to Hawkins and Lake to not sign 

the required declarations in the Track B process should constitute as 

intentional spoliation of evidence. As the government knew at the time, 

LaBatte needed the declarations of Hawkins or Lake. Moreover, since Track 

B was a paper only, no appeal, process, LaBatte could not obtain a subpoena 

after the government’s interference directing Hawkins and Lake not to sign 

the declarations prepared for them. The government knew that LaBatte 

could not obtain subpoenas at the time of its instructions to Hawkins and 

Lake. Knowing the finality of the Neutral’s determination, it placed the 

United States in a position of non-scrutiny of its actions without consequence. 

There is no provision in the Settlement Agreement that allows for the 

                                                
129 More v. Snow, 480 F. Supp. 2d 257, 274-75 (D.D.C. 2007) citing Rice v. 
United States, 917 F.Supp. 17, 19 (D.D.C.1996) (citing Battocchi v. 
Washington Hosp. Ctr., 581 A.2d 759, 765-66 (D.C.1990)). 
130 Optowave Co. v. Nikitin, No. 6:05-cv-1083-Orl-22DAB, 2006 WL 3231422, 

at *7 (M.D.Fla. Nov. 7, 2006) (“Spoliation” is the “intentional destruction, 

mutilation, alteration, or concealment of evidence.”) “Spoliation is ‘the 

destruction or significant alteration of evidence, or the failure to preserve 

property for another's use as evidence in pending or reasonably foreseeable 

litigation.’” Bensel v. Allied Pilots Ass'n, 263 F.R.D. 150, 152 (D.N.J. 2009) 
(quoting West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d 

Cir.1999); Swofford v. Eslinger, 671 F. Supp. 2d 1274, 1279 (M.D. Fla. 2009). 
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destruction of evidence either before, during, or after the Neutral’s 

determination. 

Finally, it is of no significance that the Track B Neutral denied 

LaBatte’s claim including any argument the government has used to suggest 

“alternative rationale for his decision.”131 The breach of contract claim, but 

for the Notice of Violation breach, goes to actions of the United States before 

the claims process was submitted. As much as the government’s argument 

goes to the final determination decision, all of it is irrelevant, unpersuasive, 

and without merit. Therefore, the government’s motion for failure to state a 

claim should be denied. 

VII. The cross-motion for summary judgment should be granted 

because the United States breached the covenant of good faith 

and fair dealing when it interfered with LaBatte’s Track B claims 

process before LaBatte’s submission for determination. 

A court may grant summary judgment “if ... [the record] show[s] that 

there is no genuine issue as to any material fact and that the moving party is 

entitled to a judgment as a matter of law.”132 The moving party bears the 

burden of establishing that no genuine issue of material fact exists.133 A 

dispute is “genuine” if it “may reasonably be resolved in favor of either 

                                                
131 U.S. Memo. to Dismiss at 21.  
132 RCFC 56(c); see Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247–48 

(1986). 
133 See Celotex Corp. v. Catrett, 477 U.S. 317, 322–25 (1986). 
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party.”134 A fact is deemed “material” if it “might affect the outcome of the 

suit under the governing law.” Id. at 248, 106 S.Ct. 2505. A court must 

resolve all inferences “‘in the light most favorable to the party opposing the 

motion’” when deciding these issues.135 If a rational finder could reach only 

one reasonable conclusion, then a genuine issue of material fact does not 

exist.136  

There is no genuine issue of material fact. The United States has not 

denied that it instructed Hawkins or Lake to testify through declarations to 

support LaBatte in his Track B claim process under the Keepseagle 

Settlement Agreement. Notably, as previously discussed, the United States 

gave the instructions to Hawkins and Lake before LaBatte’s submission to 

the Track B Neutral. Thus, LaBatte was unable to (1) complete the gathering 

of evidence required for his submission and (2) experience a process that was 

unimpeded by government interference by the suppression (that is, 

spoliation) of evidence. Under the Settlement Agreement terms, LaBatte did 

not bargain for the government’s actions that interfered with his claims 

process before its submission. Hence, he has sued for breach of contract based 

on the government breaching the covenant of good faith and fair dealing. 

                                                
134 Anderson, 477 U.S. at 250. 
135 Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587–88 

(1986) (quoting United States v. Diebold, Inc., 369 U.S. 654, 655, 82 S.Ct. 

993, 8 L.Ed.2d 176 (1962)). 
136 See, e.g., Matsushita, 475 U.S. at 587. 
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As previously noted, all contracts, including government contracts, 

contain an implied covenant of good faith and fair dealing.137 Likewise, in a 

government contract, here, the Settlement Agreement, the implied covenant 

of good faith and fair dealing requires that the government not use its unique 

position as sovereign to target the legitimate expectations of its contracting 

partners.138  

In other words, “government officials are presumed to act in good faith, 

and plaintiff must show clear and convincing evidence to overcome this 

presumption.”139 While this standard is difficult to meet, “difficult is not the 

same as impossible.”140 One obligation imposed by the covenant is “not to act 

so as to destroy the reasonable expectations of the other party regarding the 

fruits of the contract.”141 “This implied covenant prevents the government 

from targeting its contracting partners' reasonable expectations.”142  

                                                
137 See Landmark Land Co., Inc. v. United States, 46 Fed.Cl. 261, 269 (2000) 

(“All parties to a contract have an obligation to act in good faith, regardless of 

whether the contract states it.”) 
138 Centex Corp. v. U.S., 49 Fed. Cl. 691, 708 (Fed. Cl. 2001). 
139 Boston Edison Co. v. U.S., 64 Fed. Cl. 167, 186 (Fed. Cl. 2005) citing See 
Am–Pro Protective Agency, Inc. v. United States, 281 F.3d 1234, 1239 

(Fed.Cir.2002). 
140 Id. citing Southern Cal. Edison, 58 Fed.Cl. at 325. See also Hubbard v. 
United States, 52 Fed.Cl. 192, 196 (2002) (finding that the evidence 

presented at trial demonstrated that the government acted in bad faith). 
141 Id. quoting Centex Corp., 395 F.3d at 1304. 
142 Id. citing Yankee Atomic Elec. Co. v. United States, 112 F.3d 1569, 1575 

(Fed.Cir.1997) (“The Government-as-contractor cannot exercise the power of 

its twin, the Government-as-sovereign, for the purpose of altering, modifying, 
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LaBatte bargained for a Track B process where he would be able to find 

and submit relevant evidence to support his claim as required under the 

Agreement. He did not bargain for government interference with his 

investigation prior to his claim filing. Notably, Hawkins, as previously 

described, was a private citizen and not a federal employee, when he 

witnessed USDA discriminatory acts against LaBatte. There is no provision 

in the Settlement Agreement that prevented testimony of witnessed 

governmental wrongdoing that occurred before federal employment. Yet, the 

government officials prevented the testimony of Hawkins because of his 

current employment. The action was deliberate since the testimony was a 

necessary element to determine damages against the USDA through the 

Agreement.143  

As we argued earlier, we have been unable to find any case law on 

point on this issue. The government’s conduct nevertheless is akin to an 

effort to suppress evidence of bad acts witnessed by a person who later 

marries the person committing the bad acts: “since [the] defendant's wife's 

testimony concerned matters prior to the marriage, the privilege against the 

testimony of a spouse is inapplicable in accordance with Rule 505(c) of the 

                                                                                                                                                       

obstructing or violating the particular contracts into which it had entered 

with private parties.”); see also Temple–Inland, Inc. v. United States, 59 

Fed.Cl. 550, 560–61 (2004). 
143 Plt.’s Compl. ¶234-36, App. 55-56. 
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proposed Federal Rules of Evidence, which was framed to eliminate the 

possibility of suppressing testimony by marrying a witness.”144  

Here, it was the intention of the government to suppress evidence of a 

private citizen of wrongful government acts that occurred before employment 

with the federal government. As the terms of the Settlement Agreement 

reflect, the government knew LaBatte needed the declarations of Hawkins or 

Lake for submission to the Track B Neutral.145 Moreover, since Track B was a 

paper only, no appeal, process, LaBatte could not obtain a subpoena after the 

government’s interference directing Hawkins and Lake not to sign the 

declarations prepared for them. LaBatte would be unable to rectify the 

government acts against his Track B claim.  

LaBatte did not expect nor bargain for the government interference 

with his fact gathering prior to his submissions. Further, he had a reasonable 

expectation that a person could testify to acts that occurred prior to federal 

employment and witnessed as a private citizen as Hawkins did as LaBatte’s 

Tribal Chair. Yet, the government terminated LaBatte’s process, when it was 

obligated to have no role and terminated it prior to LaBatte’s submission. 

                                                
144 U.S. v. Van Drunen, 501 F.2d 1393, 1397 (7th Cir. 1974). See also e.g. U.S. 
v. Pensinger, 549 F.2d 1150, 1151 (8th Cir. 1977) “It was clearly established 

that the statement was made prior to the marriage and thus was not within 

the scope of the marital privilege,” citing Pereira v. United States, 347 U.S. 1, 

7 (1954). 
145 Settlement Agmt. § IX.D.2, App. 92. 
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The government destroyed any reasonable expectation of an unimpeded 

Track B process. LaBatte could not perform the obligations imposed upon 

him by the terms of the Settlement Agreement because of the government’s 

actions prior to his submission. 

Disputes involving settlement agreements are governed by contract 

principles.146 Contract interpretation is a question of law, which poses an 

appropriate question for summary judgment resolution.147 Likewise, “contract 

interpretation starts with analysis of the language of the written 

agreement.”148  

In interpreting a contract, “[w]e begin with the plain 

language.” “We give the words of the agreement their 

ordinary meaning unless the parties mutually intended and 

agreed to an alternative meaning.” In addition, “‘[w]e must 

interpret the contract in a manner that gives meaning to 

all of its provisions and makes sense.’”149 

 

As we previously argued, the United States points to a provision in the 

Settlement Agreement that “the Secretary and/or the United States shall 

have no role in the Non-Judicial Claims Process.”150 “United States” is 

defined as “individually and collectively, the Executive Branch of the United 

                                                
146 Kasarsky v. Merit Sys. Protec. Bd., 296 F.3d 1331, 1336 (Fed. Cir. 2002). 
147 Stathis v. U.S., 120 Fed. Cl. 552, 560 (Fed. Cl. 2015). 
148 Id. 
149 Id. quoting Massie v. United States, 166 F.3d 1184, 1189 (Fed.Cir.1999) 

quoting McAbee Constr., Inc. v. United States, 97 F.3d 1431, 1435, reh'g 
denied and en banc suggestion declined (Fed.Cir.1996). 
150 U.S. Memo. to Dismiss at 19, citing Settlement Agmt § IX, A.10, App. 92. 
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States, it agencies, instrumentalities, agents, officer, and employees.”151 It 

would be the government’s position that because Hawkins and Lake are 

current employees of the federal government they “were to ‘have no role in 

the Non-Judicial Claims Process.’”152 However, the plain meaning of the 

definition relied upon reflects that testimony of Hawkins of events witnessed 

of past events as a private citizen (not employed by the federal government) 

is not precluded from the claims process. Any declaration signed by him 

would not have been as a “federal employee” or made on behalf of the United 

States or any other governmental agency. 

Moreover, the Settlement Agreement has no provision that prohibits 

witness testimony of a private citizen of government wrongdoing when he or 

she later becomes a government employee.153 While we must admit that Lake 

was a federal employee at the time of the USDA’s discriminatory acts against 

LaBatte occurred, Hawkins was not a federal employee. Hawkins was 

LaBatte’s Tribal Chair and witnessed the government’s discriminatory acts 

and later became a BIA employee. According to the Settlement Agreement 

provisions, only one witness was necessary to complete the requirements to 

file a claim under Track B. 

                                                
151 Id. (emphasis omitted). Settlement Agrmt § II.BBB, App. 82. 
152 U.S. Memo. to Dismiss at 19. 
153 See generally, Settlement Agmt. App. 71-125. 
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Even accepting an interpretation that current employees may not have 

a role in non-judicial claims process, it did not preclude previous non-federal 

government employee testimony. The implied covenant of good faith and fair 

dealing requires that the government not use its unique position as sovereign 

to target the legitimate expectations of its contracting partners.154 But, the 

government did so here and acted to suppress the evidence. If allowed to do 

so, LaBatte’s bargained for Agreement is nothing more than illusory: “If the 

covenant did not impose this limitation upon the Government, every contract 

promise made by the Government would be illusory.”155 

In the same context, LaBatte’s claim regarding the Notice of Violation 

breach of contract claim reflects the disregard of the government to abide by 

its contractual obligations. The Notice of Violation, did not pertain to the 

Neutral’s determination, but reflected the missteps of the government in 

suppressing evidence through its instructions to Hawkins and Lake not to 

                                                
154 Cf. Yankee Atomic Elec. Co. v. United States, 112 F.3d 1569, 1575 

(Fed.Cir.1997) (emphasis added) (“The Government-as-contractor cannot 

exercise the power of its twin, the Government-as-sovereign, for the purpose 

of altering, modifying, obstructing or violating the particular contracts into 

which it had entered with private parties.”). 
155 Centex Corp. v. U.S., 49 Fed. Cl. 691, 708 (Fed. Cl. 2001). 
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testify.156 Although obligated to respond to the Notice,157 the government 

admitted it denied to respond.158  

VIII. The United States breached the covenant of good faith and fair 

dealing as it related to its failure to respond to LaBatte’s Notice 

of Violation. 

 

LaBatte had a reasonable expectation that the United States would 

meet its obligations under the Agreement. But, the government blatantly 

ignored its terms instead of making “best efforts to resolve the matter in 

dispute,”159  or to “meet and confer.”160 LaBatte was in turn obligated under 

the Agreement to seek relief in district court and later the appellate court – 

which resulted in protracted litigation. In other words, the United States’ 

breach here, caused unnecessary litigation in the sense that LaBatte had to 

exhaust all avenues depicted in the Agreement before commencing the 

instant action. Nowhere in the Agreement did it provide for the United States 

to shun its obligations to LaBatte. 

CONCLUSION 

 The United States’ motion to dismiss should be denied. This Court has 

jurisdiction because the claims are the breach of contract and seek identified 

monetary damages. No further inquiries need be made. Moreover, the 

                                                
156 Notice of Violation, App. 156-60. 
157 Plt.’s Compl. ¶¶244-250, App. 58-59. 
158 U.S. Memo. to Dismiss at 17. 
159 Plt.’s Compl. ¶246, App. 58. 
160 Id. ¶262, App. 62. 
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Complaint is factually detailed to support a claim for relief for the alleged 

breach of the covenant of good faith and fair dealing. Finally, this Court 

should grant LaBatte’s motion for summary judgment. The undisputed 

evidence shows that, prior to LaBatte’s claim submission under the 

Keepseagle Settlement Agreement Track B process, the government 

knowingly and purposefully directed witnesses not to testify on LaBatte’s 

behalf in support of his claim. The government’s unauthorized interference 

deprived LaBatte of his reasonable expectation of fair Track B process which 

had been bargained for. Further, the governmental acts suppressed evidence, 

even though one witness, that of LaBatte’s Tribal Chair, witnessed the bad 

acts as a private citizen before he became a federal employee. Hence, there is 

no genuine issue of material fact. Accordingly, summary judgment should be 

granted. 
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