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I. INTRODUCTION.

The appeal of defendant La Posta Band of Diegueno Mission Indians

(“La Posta”) is without merit, and the judgment entered by the trial court in

this matter on November 13, 2015 for nearly $50 million should be

affirmed. For the reasons established in this brief, however, the Court

should remand for the limited purposes of allowing plaintiff the Yavapai-

Apache Nation (“YAN”) to try to a jury the question of whether La Posta

committed either the tort of fraudulent concealment or the tort of negligent

misrepresentation.

Both parties are sovereign Indian nations, and the extent to which

they waived their sovereign immunity forms the crux of La Posta’s appeal,

which is completely based on misinterpretations of a contract.

In the loan agreement underlying the action below, by which YAN

provided over $22 million to La Posta to help La Posta build a casino, the

parties agreed that if La Posta breached the contract, YAN’s recourse

would be limited to La Posta’s (relatively worthless) casino assets.

However, if a court finds that La Posta committed fraud, YAN’s recourse

against La Posta for breach of contract is unlimited.

La Posta’s primary argument, raised in the context of a motion for

judgment on the pleadings on its cross-complaint for declaratory relief, is

that the trial court should have ignored La Posta’s unlimited waiver in the

event of a fraud finding and held that YAN’s recourse is always limited to



702364.1 -9-

the casino assets. The trial court correctly found that the question was not

ripe because there was no finding of fraud, but even had the court reached

the question in that context, La Posta was not entitled to the declaration it

sought.1

La Posta’s secondary argument is that the trial court misconstrued

the contract in calculating damages, resulting in an award of damages less

than La Posta would prefer. As we show below, the court’s contract

construction was correct, and any errors La Posta complains of are either

harmless or invited, and hence not a basis for reversal.

The court below did err, however, when it precluded YAN from

asking for jury instructions and a verdict on two forms of fraud –

concealment and negligent misrepresentation. Because fraud was raised to

disprove an element of La Posta’s cross-complaint and to negate an

affirmative defense, it was not necessary for YAN to plead fraud. The trial

court refused to allow YAN to proceed on the two claims because it would

be “prejudicial” to La Posta, which is no basis to prevent a party from

trying matters that are embraced within an action and supported by the

evidence.

1 In another order, the trial court agreed that a fraud finding “would
permit YAN to look beyond La Posta’s collateral to satisfy any judgment
against La Posta . . . .” (3 AA 803:22-25.)
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For the foregoing reasons, as explained below, this Court should

affirm the judgment, but remand for the limited purpose of allowing a jury

trial on fraudulent concealment and negligent misrepresentation.

II. STATEMENT OF FACTS.

A. The Parties.

YAN and La Posta are sovereign Indian Nations. (1 RA 0120.)2 La

Posta, a tribe based in California, is entitled to receive distributions from

the Indian Gaming Revenue Sharing Trust Fund (the “RSTF”) administered

by the California Gambling Control Commission (“CGCC”). (1 AA 77-78

¶ 16.) There is no dispute about these facts.

B. The SARLA.

On or about May 13, 2009, the parties entered into the agreement at

issue in this action, the Second Amended and Restated Loan Agreement

(the “SARLA”). (1 RA 0115.)3 Under the SARLA, YAN loaned (or

2 RA refers to the Respondent’s Appendix. AA refers to the Appellant’s
Appendix. RT refers to the Reporter’s Transcript. All record cites are
preceded by a volume number and followed by a page number, and, if
applicable, line, paragraph or section numbers.
3 La Posta attached an unexecuted later version of the SARLA to its
cross-complaint, and refers throughout its brief to that version as if it were
the version that binds the parties. (See 1 AA 82-130.) Trial Exhibit 14 in
the Respondent’s Appendix (1 RA 0115-0175) was the version used at trial.
(See, e.g., 1 RA 0064; 3 AA 794-798 (Court order referencing citing
SARLA as Exhibit 14).) The germane provisions of the SARLA appear to
be identical in the unsigned and signed versions of the SARLA. For
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acquired another lender’s interest in a loan of) over $22 million. (1 RA

0164.)

La Posta’s debt to YAN bears interest at a base rate of 10.5% from

and after May 13, 2009, with the rate increasing to 13% if, after May 13,

2010, any payment is not made when due. La Posta was required to make

monthly interest-only payments starting August 1, 2009, and monthly

payments of interest plus a portion of the principal (the amount necessary to

amortize the loan with equal monthly payments over 15 years) starting on

May 1, 2011. Payments owed under the SARLA are due on the first

business day of a month. (1 RA 0122 [definition of “Base Rate”], 0130

[definition of “Payment Date”], 0134-0136 §§ 2.02, 2.04, 2.05, 2.06.)

The SARLA permits only prospective compounding of interest.4

The SARLA provides that only accrued and unpaid interest “on past due

amounts” may be compounded at the end of each month. (1 RA 0136

§ 2.06.) The SARLA provides for a grace period from May 13, 2009

through August 1, 2009, during which La Posta had no obligation to make

any payments whatsoever. (1 RA 0134 § 2.02(a) (requiring La Posta to

accuracy, we refer in this brief exclusively to Trial Exhibit 14 for the text of
the SARLA.
4 Compounding is the process by which past due amounts are added to
the principal obligation, such that interest thereafter is calculated on a larger
base amount. (Black’s Law Dict. (9th ed. 2009) p. 325, cols. 1-2 (defining
“compound” as: “To compute (interest) on the principal and the accrued
interest.”).)
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make “monthly payments of accrued interest” commencing on August 1,

2009).) Thus, no amount was “past due” at any time before August 1,

2009. Because compounding is only permitted when there are “past due

amounts,” it therefore follows that no amount could be compounded prior

to August 1, 2009.

C. Recourse and the SARLA’s Sovereign Immunity Waiver.

The parties waived their sovereign immunity for the purposes of any

action under the SARLA. (1 RA 0158 § 13.03(a).)

Section 13.04 of the SARLA, not part of the sovereign immunity

waiver, provides that YAN’s has no recourse in any action to enforce the

SARLA to “Excluded Assets.” (1 RA 0159 § 13.04.) There is no dispute

that La Posta’s RSTF distributions are among the Excluded Assets. Nor is

there any dispute that La Posta’s RSTF distributions are not among what

the SARLA refers to as “Collateral.” Without unduly simplifying things,

“Collateral” means the assets associated with La Posta’s casino – its

revenues and tangible property – and “Excluded Assets” are all of La

Posta’s property that is not “Collateral.” (See AOB at 18 (defining

Collateral, Casino Assets and Excluded Assets).)

The sovereign immunity waiver consists, in relevant part, of two

lengthy sentences. The first sentence establishes that YAN’s recourse for a

judgment is “limited to recovery against the Collateral . . . in a manner
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consistent with Section 13.04.” (1 RA 0158 § 13.03(a).) The second

sentence states:

Notwithstanding the foregoing sentence, Borrower [La Posta]
shall be obligated beyond its interest in the Collateral, and
Lender [YAN] shall be entitled to seek and may seek a
deficiency judgment against Borrower, as follows: . . . (iii)
from and after the date Borrower commits any act of fraud in
connection with Lender, any Obligation or any Loan
Document, but only upon final determination of such matter
(A) by a court of competent jurisdiction or (b) pursuant to an
arbitration proceeding.

(Ibid.)

D. La Posta’s Failure to Pay and Request for Extension.

La Posta failed to make any payments under the SARLA. (2 AA

498:10-13 [joint stipulation].)

On October 7, 2009, Eric LaChappa, the Secretary/Treasurer of La

Posta’s Tribal Council, wrote to the Chairman of YAN’s Tribal Council,

Thomas Beauty, seeking “a four-month extension to the initial three month

period where La Posta . . . was not required to make principal or interest

payments on the Loan.” (1 AA 306.) Mr. LaChappa stated: “the

additional four months of no principal or interest payments will allow

further time for Casino management to consider implementation of the

findings of the Strategic Development Worldwide (‘SDW’).” (Ibid.) SDW

was a consultant hired by La Posta at YAN’s suggestion to help make La

Posta’s casino profitable.
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In a deposition taken on June 27, 2014, James Hill, the general

manager of La Posta’s casino at the time La Posta requested the extension,

gave this testimony:

Q: Was that true, that in October of 2009, La Posta
intended to consider implementation of SDW, or Strategic
Development Worldwide’s, findings?

A: Not to my recollection. They may have in council.
That’s where it came from.

(1 AA 347:5-9.) This admission, one year after filing suit, was the first

YAN learned that, although La Posta Tribal Council had asked five years

earlier for an extension on its loan payments to permit La Posta’s casino

management to consider SDW’s findings, La Posta’s casino management

had no recollection of considering those findings.

On January 14, 2010, Chairman Beauty advised La Posta that YAN

agreed to the extension requested in October 2009:

[W]e shall grant a payment extension as requested by letter
dated October 7, 2009 from Eric LaChappa to Chairman
Beauty. In that letter, Mr. LaChappa requested a four month
extension to the initial three month period of no princip[al] or
interest payments under the Loan Agreement. Starting
Monday, January 18, 2010, the La Posta Casino shall have an
additional grace period for making no princip[al] or interest
payments to the [YAN]. This grace period will end on
Monday, May 3, 2010 and monthly payments as required
under the Loan Agreement will resume at that time with the
first payment due to the Nation in June, 2010.

(1 AA 328.)
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E. This Action.

1. The Pleadings

On May 9, 2013, YAN filed this action to recover for La Posta’s

breach of contract, alleging damages exceeding $36 million. (1 AA 64,

68:12.) YAN did not allege that La Posta committed fraud, as YAN did not

at that time have the information necessary to plead fraud with particularity,

let alone any knowledge of fraud.

On July 31, 2013, La Posta answered with a general denial and

affirmative defenses. (1 AA 70-73.) In discovery, La Posta explained that

it denied the paragraphs of the complaint alleging that La Posta owed YAN

over $36 million “insofar as they may be construed to allege that all funds

‘due and owing’ entitle YAN to attach any assets of La Posta beyond the

scope of the ‘Collateral’ as defined in the Loan Agreement, as YAN has no

recourse to any assets not so defined, including La Posta’s Revenue Sharing

Trust Funds . . . .” (1 AA 338:3-7.)

Also on July 31, 2013, La Posta also cross-complained for a

declaration that “YAN has no legal right to enforce any future judgment

against La Posta’s RSTFs[.]” (1 AA 80:11-12.)

On August 30, 2013 (nearly one year before YAN took Mr. Hill’s

deposition), YAN answered the cross-complaint with a general denial and

affirmative defenses including that the cross-complaint “was barred by La

Posta’s negligent, intentional or bad faith conduct.” (1 AA 205:5-8 & 25-
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26.) La Posta did not demur to YAN’s answer to La Posta’s cross-

complaint.

2. Litigation Regarding Proof of Fraud.

On August 14, 2014, less than two months after Mr. Hill’s

deposition, the parties filed a Joint Trial Readiness Conference Report in

the trial court. (1 AA 209-217.) The parties jointly stipulated that “the

elements of fraud . . . are in dispute.” (1 AA 211:22-23.) They both asked

that the jury be given CACI instructions 1900 (intentional

misrepresentation), 1901 (concealment), 1907 (reliance) and 1908

(reasonable reliance). (1 AA 215:18-22.)

The parties tried mediation, and on September 18, 2014, filed a

Second Joint Trial Readiness Conference Report. (1 AA 221:2-3; 1 RT

1:11-27.) By that time, La Posta took the position, contrary to its

stipulation on August 14, 2014, that YAN was required to amend its

complaint to allege fraud. In the September 18, 2014 report, YAN

explained that it was not required to amend its complaint in order to have

the jury decide whether La Posta committed fraud because fraud was a

defense to La Posta’s cross-complaint, but offered to amend should the

Court find amendment was required. (1 AA 224:13-225:9.) At a hearing

on September 19, 2014, the Court was not inclined to order YAN to amend

its complaint, instead ordering YAN to “brief in a motion in limine whether
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or not they are entitled to bring in the elements of fraud at this late date.”

(1 RT 16:12-14.)

On September 24, 2014, YAN filed its motion in limine, making

three principal arguments:

(1) Absence of fraud is an element of La Posta’s claim for

declaratory relief. i.e. La Posta is entitled to a declaration that YAN has no

recourse to La Posta’s RSTF distributions only if La Posta proves it did not

commit fraud. Having issued a general denial of La Posta’s cross-

complaint, YAN may therefore adduce evidence that negates an element of

La Posta’s claim without further pleading. (1 AA 287:17-288:19.)

(2) YAN’s affirmative defense of negligent, intentional or bad faith

conduct encompasses fraud, and the burden was on La Posta to have

demurred to the answer if La Posta wanted more specificity. (1 AA

288:20-28.)

(3) Fraud was offered as a denial of a defense raised by La Posta5

and therefore it was not necessary to plead fraud in the complaint. (1 AA

289:3-290:17.)

5 As explained in La Posta’s discovery responses, La Posta’s denial of
YAN’s entitlement to $36 million in damages was based on the recourse
provision of the SARLA, which itself turned on whether or not La Posta
committed fraud. Because the denial was based on new matter – the
alleged absence of fraud – the denial was in substance an affirmative
defense. (1 AA 289:3-13.)
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Although YAN did not request leave to amend (based on the Court’s

statements at the September 19, 2014 hearing that it would not permit

amendment), YAN nevertheless stated that were it necessary to amend, it

would allege that La Posta committed fraud because (1) La Posta requested

an extension to allow its casino management time to consider

implementation of SDW’s findings, (2) La Posta did not intend to consider

implementing SDW’s findings, (3) La Posta intended YAN to rely on its

representation that its casino management intended to consider

implementing SDW’s findings, (4) YAN relied on La Posta’s

representation, and (5) YAN was damaged because it granted a

forbearance, and La Posta would have been more in debt to YAN had YAN

not granted the forbearance. (1 AA 293:3-294:16.)

On October 9, 2014, the trial court granted YAN’s motion in limine,

set a new trial date, and ordered the parties to meet and confer on the order

in which they intend to try the case. (2 AA 630.)

3. The Bench Trial on Contract Construction and

Damages.

The trial was broken into phases: a bench trial on contract

construction and damages, a jury trial on fraud, and consideration of La

Posta’s cross-complaint.
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The purpose of the bench trial was to determine (1) what damages

YAN was entitled to on its claim for breach of contract, and (2) whether

YAN suffered additional damages as a result of granting La Posta an

extension.

Before the trial the parties entered into a joint stipulation. (3 AA

768-778.)6 Attached to the stipulation were three tables showing amounts

due and owning under the SARLA at various points in time. The parties

urged different constructions of the SARLA, but agreed that if the trial

court adopted La Posta’s construction, one set of calculations (Exhibit 140)

was correct, and if the court adopted YAN’s construction, two other sets of

calculations (Exhibit 25 reflecting amounts actually owed and Exhibit 26

reflecting amounts that would have been owed had YAN not granted an

extension) were correct. (3 AA 769.)

La Posta’s position, as reflected in its bench trial brief and Exhibit

140, was that because La Posta breached the contract, interest accrued and

was compounded monthly from the first day the loan was made, and

therefore YAN’s granting a forbearance or extension made no difference to

6 The joint stipulation at 3 AA 768-778, which was attached to YAN’s
bench trial brief, is not signed by La Posta. (3 AA 769.) This was because
the bench trial brief was due to be filed between when YAN received La
Posta’s agreement to the stipulation and when YAN received La Posta’s
signature. (3 AA 755, fn. 2.) La Posta acknowledged in open court that La
Posta executed the stipulation. (4 RT 117:15-25.) The trial court found the
parties stipulated. (3 AA 795:8-11.)
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the amount of damages YAN was entitled to receive from La Posta. (3 AA

783:15-784:3 (La Posta’s bench trial brief); 3 AA 769:5-7 & 3 AA 776-778

(La Posta’s position set forth in the stipulation and in Exhibit 140).) La

Posta calculated that as of October 31, 2014, La Posta owed YAN

$44,710,585.12, and that the figure was not affected by YAN’s grant of an

extension on January 24, 2010. (3 AA 778 [“total due” on entry for

10/31/2014].)

YAN’s position, as reflected in its bench trial brief, was that the

SARLA permitted interest to be compounded only on past due amounts,

and therefore there could be no compounding on any month in which no

amount was due. (3 AA 759:4-19.) Because YAN granted La Posta a

period of months during which no amount was due, no interest was

compounded during those months. (3 AA 759:20-25.) According to

YAN’s calculations, La Posta owed YAN $44,470,704.98 as of October 31,

2014, and La Posta would have owed YAN $44,732,786.63 as of the same

date had YAN not granted La Posta an extension. (3 AA 772, 775 [“total

due” on entries for 10/31/2014 in Exhibits 25 and 26].)

With the consent of the parties, the trial court held the bench trial on

November 13, 2014. (4 AA 136:3-7.)

On December 30, 2014, the trial court issued findings and an order.

(3 AA 794.) The court found that YAN’s interpretation of the SARLA was

correct, and that YAN’s damages as of October 31, 2014 were $262,081.65
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less (the difference between $44,732,786.63 and $44,470,704.98) than they

would have been had YAN not granted La Posta the extension. (3 AA 795

¶ 4, 797 ¶ 15.) This finding set the stage for a fraud trial, the court having

established that if La Posta committed fraud in connection with its request

for an extension, YAN was damaged by the fraud. (See 3 AA 797-798

¶¶ 17-18 (ordering a fraud trial and setting a trial date).)

4. The Fraud Trial.

The remaining issue to try was fraud, but there was disagreement

over the scope of the jury trial, i.e. whether the jury would be permitted to

make findings on intentional misrepresentation only, or also on

concealment or negligent misrepresentation. YAN asked for jury

instructions and verdict forms on all three types of fraud. (1 RA 0008-

0010, 0016-0025.)

On April 1, 2015, the trial court held that the verdict form (and jury

instructions) would present intentional misrepresentation, but not

concealment or negligent misrepresentation. (3 AA 804:1-4.) The court

noted that in YAN’s motion in limine regarding the proof of fraud, YAN

stated that if it were required to amend its complaint (which the court did

not require), YAN would plead the facts described in subsection 2, above.

(3 AA 802:8-25.) The court plainly did not believe those facts

encompassed the elements of concealment or negligent misrepresentation.

The court concluded: “To permit YAN to present unspecific and unpled
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acts of fraud that were not the subject of the motion in limine would be

prejudicial to La Posta.” (3 AA 803:25-27.) Based on the finding of

prejudice, the court precluded YAN from trying concealment or negligent

misrepresentation to the jury. As a result, the court did not read YAN’s

concealment or negligent misrepresentation instructions to the jury, or

submit to the jury a verdict form on those torts. (1 RA 0028-0060 (jury

instructions given); 3 AA 808 (verdict form); see 1 RA 0009-0010 (jury

instructions omitted), 0023-0025 (verdict forms omitted).)

On May 1, 2015, relying on a provision in the SARLA permitting

venue in the Yavapai-Apache Tribal Court (the “Tribal Court”), YAN filed

a complaint in the Tribal Court against La Posta, seeking findings that La

Posta committed fraud by concealment or negligent misrepresentation, and

a declaration that should there be a finding that La Posta committed fraud,

YAN would have recourse to La Posta’s RSTF payments. (3 AA 954-964;

1 RA 0158 § 13.03(b) (venue permitted in “the Lender’s tribal court”).)

The Tribal Court complaint was served before the jury trial below

commenced. (3 AA 978:7-8.)

Ultimately, the jury found that La Posta did not commit intentional

misrepresentation. (3 AA 808.)

5. The Motions for Judgment on the Pleadings.

Although the trial court and YAN believed La Posta’s cross-

complaint was moot and non-justiciable upon the failure of the jury to find
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intentional misrepresentation, La Posta disagreed and asked the court make

a “declaration of rights.” (8 RT 557:28-558:22.) The court ordered the

parties to meet and confer as to how to resolve the cross-complaint. (8 RT

559:10-17.)

On September 28, 2016, the parties each moved for judgment on the

pleadings as to La Posta’s cross-complaint. (3 AA 809-819, 968-986.)7 In

brief summary, YAN moved on the ground that there was no actual

controversy regarding La Posta’s RSTF payments because, absent a fraud

finding, YAN claimed no right to those payments, and La Posta argued that

under no circumstances could the SARLA be read to permit YAN to have

recourse the RSTF payments. (3 AA 816:11-15; 3 AA 972:13-20.)

La Posta proffered 24 exhibits to its motion. (3 AA 822-967.) YAN

objected to the trial court considering 15 of the exhibits on the ground that

the exhibits were matters which neither appeared on the face of the

pleading nor for which La Posta had requested judicial notice.8 (1 RA

0079-0085; see 1 RA 0075-0076 (La Posta’s request for judicial notice,

7 La Posta titled its motion a “Motion on the Pleadings.” (3 AA 968.)
8 Objection 15 was to admission of YAN’s Tribal Court complaint for the
truth of the matters asserted therein. (1 RA 0085.) La Posta had requested
judicial notice of that complaint. (1 RA 0075:10-11.)
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failing to request judicial notice of all but one of the objected-to matters)9.)

La Posta opposed the objections. (1 RA 0088-0091.) The trial court

overruled YAN’s objection to the Tribal Court complaint, but sustained the

objections to 14 other documents. (3 AA 1067 (sustaining YAN’s

objections 1-14).)10 La Posta has not argued on appeal that the court erred

in sustaining YAN’s evidentiary objections.

On October 28, 2015, the trial court granted YAN’s motion and

denied La Posta’s motion, both on the ground that the controversy was not

ripe. (3 AA 1066-1067.) On November 4, 2015, La Posta moved for

reconsideration, although it did not specify a hearing date for the motion.

(3 AA 1069.) On November 12, 2015, the trial court denied the motion. (3

AA 1079) On November 13, 2015, judgment was entered. (3 AA 1081-

1083.) On November 18, 2015, notice of entry of judgment was served. (1

RA 0093.)

La Posta appealed the judgment, and, on January 12, 2016, YAN

cross-appealed. (1 RA 0102.)

9 The exhibits to La Posta’s request for judicial notice are omitted from
the Respondent’s Appendix for brevity and because the relevant ones are
duplicated elsewhere in the record.
10 Objections were sustained to the following documents, most of which
are located at 3 AA 826-911: Exhibits 1-6 (agreement dated in 2003, 2005,
2006 and 2008), 8 (a slide presentation), 9 (a 2009 e-mail), 10 (the 2010
version of the SARLA), 11 (a 2010 e-mail), 12 (a La Posta Tribal
Resolution), 13 (a YAN Tribal Resolution), 14 and 15 (2009 and 2010
letters).
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III. THE TRIAL COURT CORRECTLY GRANTED YAN’S

MOTION FOR JUDGMENT ON THE PLEADINGS AND

DENIED LA POSTA’S MOTION.

The trial court did not err when it granted YAN’s motion for

judgment on the pleadings on La Posta’s cause of action for declaratory

relief and denied La Posta’s (misnamed) motion regarding the same cause

of action.

A. Standard of Review.

The orders granting YAN’s motion for judgment on the pleadings

and denying La Posta’s motion are reviewed de novo. “The standard of

review on appeal from the granting of a judgment on the pleadings is the

same as that on appeal from the sustaining of a demurrer.” (C.J.L.

Construction, Inc. v. Universal Plumbing (1993) 18 Cal.App.4th 376, 382.)

“In appeals from a demurrer dismissal of a declaratory relief action,

appellate courts normally apply the abuse of discretion standard.

[Citations.] However, if the facts are not in dispute, an appellate court can

determine as a matter of law whether declaratory relief is a proper remedy.”

(Id. at p. 383.)

“In reviewing an order overruling a demurrer, we accept as true all

properly pleaded facts in the complaint and exercise independent judgment

to determine whether the complaint states a cause of action as a matter of

law.” (Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th
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365, 373.) “We do not, however, assume the truth of the legal contentions,

deductions or conclusions; questions of law, such as the interpretation of a

statute, are reviewed de novo.” (Ibid.)

The trial court’s contract interpretation is also reviewed de novo.

“‘An appellate court is not bound by a construction of the contract based

solely upon the terms of the written instrument without the aid of evidence

(citations), where there is no conflict in the evidence (citations) or a

determination has been made upon incompetent evidence (citation).’

(Parsons v. Bristol Dev. Co. (1965) 62 Cal.2d 861, 865-866 (quoting Estate

of Platt (1942) 21 Cal.2d 343, 352).)

Moreover, for this Court to set aside the judgment, it may not be the

result of harmless error. “No judgment shall be set aside . . . in any cause

. . . for any error as to any matter of pleading, or for any error as to any

matter of procedure, unless, after an examination of the entire cause,

including the evidence, the court shall be of the opinion that the error

complained of has resulted in a miscarriage of justice.’” (Cassim v. Allstate

Ins. Co. (2004) 33 Cal.4th 780, 800.) “‘[A] “miscarriage of justice” should

be declared only when the court, “after an examination of the entire cause,

including the evidence,” is of the “opinion” that it is reasonably probable

that a result more favorable to the appealing party would have been reached

in the absence of the error.’” (Ibid.)
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Furthermore, under the doctrine of invited error, “‘one whose

conduct induces or invites the commission or error by the trial court is

estopped from asserting it as a ground for reversal on appeal.’” (Transport

Ins. Co. v. TIG Ins. Co. (2012) 202 Cal.App.4th 984, 1000 (quoting

Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs (The Rutter

Group 2011) ¶ 8:245, p. 8-161 (rev. # 1, 2010)) (emphasis in original).)

B. The Court May Construe the SARLA as Matter of Law.

Where, as here, the parties concede that a contract is unambiguous,

the Court may construe it as a matter of law. (Abifadel v. Cigna Ins. Co.

(1992) 8 Cal.App.4th 145, 159 (“The interpretation of a contract is a

question of law when the contract terms are unambiguous.”).)

La Posta concedes that the SARLA is unambiguous. (2 AA 501:4-5

(“The intent of the parties is unambiguously spelled out in the SARLA. Its

meaning is clear and undisputed.”).) Indeed, although La Posta cites a

plethora of canons of construction (AOB at 21-22), nowhere does La Posta

contend that there is a latent ambiguity the Court must pass on, let alone

proffer extrinsic evidence that would explain the parties’ contemporaneous

construction of the SARLA.11

11 The only extra-contractual statement cited by La Posta is an e-mail that
predated the SARLA by two months by YAN’s then-treasurer Edwin Kane.
(3 AA 896-897 (cited at AOB at 15).) Mr. Kane noted that La Posta’s
RSTF payments were “remov[ed] . . . from the security package” (3 AA
897), but does not in any way contradict the term of the SARLA allowing
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C. YAN Is Entitled to Judgment on the Pleadings on La

Posta’s Claim for Declaratory Relief Because There Is No

Actual Controversy.

YAN is entitled to judgment on the pleadings on La Posta’s claim

for declaratory relief because there is no actual controversy relating to the

legal rights and duties of the parties to the SARLA. (Code Civ. Proc.,

§ 1060.)

1. Applicable Legal Standards.

In ruling on a demurrer or motion for judgment on the pleadings,

“we accept as true both facts alleged in the text of the complaint and facts

appearing in exhibits attached to it. If the facts appearing in the attached

exhibit contradict those expressly pleaded, those in the exhibit are given

precedence.” (Mead v. Sanwa Bank California (1998) 61 Cal.App.4th 561,

567-568.) Allegations of the legal effect of exhibits to the complaint are

treated “as surplusage” to the extent the allegations conflict with the

contents of the exhibits. (Barnett v. Fireman’s Fund Ins. Co. (2001) 90

Cal.App.4th 500, 505 (citing Weitzenkorn v. Lesser (1953) 40 Cal.2d 778,

recourse to the RSTF payments in the event of fraud. YAN’s objection to
the e-mail was sustained. (1 RA 0083:2-12 (objection 10, to Exhibit 11); 3
AA 1067 (sustaining objections 1-14).) Moreover, Mr. Kane’s e-mail is
rendered irrelevant by the SARLA’s integration clause. (1 RA 0154
§ 8.04.)
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785).) A court will not “accept the truth of contentions or conclusions of

fact or law.” (Ibid. (citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318).)

The trial court may issue declaratory relief only “in cases of actual

controversy relating to the legal rights and duties of the respective parties

. . . .” (Code Civ. Proc., § 1060.) “‘[T]he controversy must be of a

character which admits of specific and conclusive relief by judgment within

the field of judicial determination, as distinguished from an advisory

opinion upon a particular or hypothetical state of facts.’” (Breiner v. City

of Los Angeles (1971) 22 Cal.App.3d 382, 388 (quoting Fairchild v. Bank

of America (1961) 192 Cal.App.2d 252, 260).)

“The fundamental basis of declaratory relief is the existence of an

actual, present controversy over a proper subject.” (Linda Vista Village

San Diego Homeowners Association, Inc. v. Tecolote Investors, LLC (2015)

234 Cal.App.4th 166, 181 (quotations omitted).) “A matter is not

justiciable or appropriate for resolution through declaratory relief unless the

proper criteria are present, that there is ‘an actual controversy that is

currently active,’ and both standing and ripeness are appropriate criteria in

making that determination.” (Ibid.) “[T]he ripeness doctrine is primarily

bottomed on the recognition that judicial decision-making is best conducted

in the context of an actual set of facts so that the issues will be framed with

sufficient definiteness to enable the court to make a decree finally disposing

of the controversy.” (Pacific Legal Found. v. California Coastal Com.
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(1982) 33 Cal.3d 158, 170 (affirming dismissal of declaratory relief claims

on summary judgment as unripe).)

2. The Controversy Was Not Ripe.

The controversy posited by La Posta is whether YAN has a right to

La Posta RSTF payments. (1 AA 80:10-12 (“For a declaratory judgment

that . . . YAN has no legal right to enforce any future judgment against La

Posta’s RSTFs[.]”).) At the time the parties brought their motions for

judgment on the pleadings, and through the time this appeal is being

briefed, there was and is no actual controversy regarding those payments.

This is so because the condition precedent to YAN’s right to La

Posta’s RSTF payments has not been satisfied. The SARLA was attached

to La Posta’s cross-complaint, and therefore takes precedence over La

Posta’s allegations that contradict it. (Mead, supra, 61 Cal.App.4th at pp.

567-568; Barnett, supra, 90 Cal.App.4th at p. 505.) As provided in the

SARLA, YAN claims a right to La Posta’s RSTF payments only if a court

determines that La Posta committed fraud. (1 RA 0158 § 13.03(a) (SARLA

sovereign immunity waiver).) La Posta alleges “YAN is bound by the

terms of the [SARLA].” (1 AA 79 ¶ 32.) Therefore, absent a

determination of fraud, YAN does not have a right to La Posta’s RSTF

payments. Although La Posta alleges that YAN “contends that it is entitled

to La Posta’s RSTFs as recourse if it obtains a favorable judgment” (1 AA
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79 ¶ 31), that allegation may be disregarded because it contradicts the terms

of the SARLA and the allegation that the parties are bound by the SARLA.

Absent an actual controversy over the right to La Posta’s RSTF

payments, the trial court had no jurisdiction to issue declaratory relief.

(Code Civ. Proc., § 1060.) A determination by the court of YAN’s rights

should some hypothetical judgment be obtained in the future amounts to an

advisory opinion, which was not within that court’s jurisdiction to offer.

(Breiner, supra, 22 Cal.App.3d at p. 388.)

Nor could any dispute regarding La Posta’s RSTF payments be

considered in any way ripe. There is no “actual set of facts so that the

issues will be framed with sufficient definiteness to enable the court to

make a decree finally disposing of the controversy.” (Pacific Legal Found.,

supra, 33 Cal.3d at p. 170.) Any ruling based on a theoretical “future

judgment” (1 AA 80:11-12) would have been speculative because the trial

court had no way of knowing what rights that judgment would declare. A

court requires an actual set of facts that frames the issue of YAN’s rights

against La Posta arising from a future judgment with sufficient definiteness,

not speculation.

In Pacific Legal Found., supra, 33 Cal.3d 158, 163, the plaintiff

foundation sued the Coastal Commission for a declaration, but its suit “did

not challenge any individual permit condition; rather, it attacked the general

access policies of the Commission.” The foundation feared that somebody
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might desire to make improvements to his or her property, and that the

Commission would approve a permit based on conditions that will violate

statutory or constitutional law. (Id. at p. 174.) The Court declined to issue

an advisory opinion based on these hypothetical concerns; the proper

course of action was to petition for a writ of administrative mandamus “[i]f

the Commission does impose questionable conditions . . . .” (Ibid.) Here,

too, the trial court could not issue an advisory opinion based on La Posta’s

hypothetical concerns, but was required to await the actual issuance –

should there ever be one – of a judgment for YAN that includes a fraud

finding, and a subsequent effort by YAN to enforce that judgment against

La Posta’s RSTFs payments.

La Posta relies upon Wilson & Wilson v. City Council of Redwood

City (2011) 191 Cal.App.4th 1559, but that case demonstrates why this

controversy is not ripe. There, the plaintiff sought a declaration to protect

its property from possible future condemnation by the defendant city. (Id.

at p. 1583.) But the city had “taken no steps to acquire Wilson’s property,

and, indeed, it may never do so.” (Id. at p. 1584.) The controversy was

therefore not ripe because “it required the trial court to speculate on the

resolution of an entirely hypothetical situation.” (Id. at p. 1583.) Here,

YAN has taken no steps to acquire La Posta RSTF payments – La Posta

does not allege to anything to the contrary – and may never do so. The

controversy posted by La Posta is not ripe.
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La Posta suggests before this Court that there is a ripe controversy

because YAN may take its judgment CGCC and seek to attach La Posta’s

RSTF payments. (AOB at 30-31.) Like the controversy in Wilson &

Wilson, this is “an entirely hypothetical situation” (Wilson & Wilson, supra,

191 Cal.App.4th at p. 1583) as it is not alleged nor is there any evidence

(were such admissible on a motion for judgment on the pleadings) that

YAN has ever sought to do such.

La Posta asserts that YAN’s complaint in the Tribal Court

contradicts its position below, but La Posta is incorrect and that is no basis

to reverse the ruling below. What YAN alleges in a different action in a

different court does not demonstrate whether, as a matter of law, La Posta’s

claim for declaratory relief is ripe. Moreover, the complaints are materially

different. YAN’s Tribal Court complaint seeks a declaration of the parties’

rights under the SARLA if a specific condition precedent is satisfied: a

court makes a final determination that La Posta committed any act of fraud

in connection with YAN or the SARLA. (3 AA 962:7-12.) La Posta seeks

a declaration regarding any future judgment. (1 AA 80:12.) YAN’s

complaint presents an “actual set of facts so that the issues will be framed

with sufficient definiteness” (Pacific Legal Found., supra, 33 Cal.3d at p.

170) and La Posta’s does not, but in any event, whether YAN’s complaint

is ripe is a matter for the Tribal Court to decide.
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Finally, La Posta complains that it is suffering hardship from

uncertainty because no court has yet held whether YAN has a right to La

Posta’s RSTF payments. (AOB at 34.) And for good reason: the

controversy is not ripe. Hardship is not a ground for ripeness, and La Posta

presents no law holding otherwise.

In sum, the trial court correctly denied La Posta’s request for

declaratory relief on the basis that the controversy was not ripe.

D. La Posta Is Not Entitled to Judgment on the Pleadings on

Its Claim for Declaratory Relief Because La Posta Waived

Sovereign Immunity for Enforcement Against All of Its

Assets Upon a Finding of Fraud.

Even had the trial court not found the controversy unripe – which

was also the basis on which it denied La Posta’s motion for judgment on

the pleadings – it would have been harmless error because La Posta’s

motion would have been denied anyway. This is because La Posta asks the

Court to misconstrue the SARLA to exclude enforcement against any of its

assets not specifically pledged as collateral. The Court may not grant that

relief because La Posta expressly contracted that YAN’s recourse is

unlimited once a court of competent jurisdiction makes finding of fraud.

The trial court correctly denied La Posta’s motion for judgment on the

pleadings because the SARLA does not categorically preclude recourse to

unpledged assets.
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The trial court agreed with this construction, albeit in an order given

the context of ruling on what fraud theories YAN would be permitted to try.

The court held: “the parties’ agreement does provide that ‘any act of fraud’

would permit YAN to look beyond La Posta’s collateral to satisfy any

judgment against La Posta . . . .” (3 AA 803:22-25.)

The trial court was right. The theory of La Posta’s motion for

judgment on the pleadings was that the SARLA only allows recourse to

pledged collateral (including casino assets), but La Posta’s construction is

not supported by the plain language of the agreement.

Section 13.04, the provision La Posta relies upon, states, in relevant

part: “In any action or proceeding against Borrower [La Posta] to enforce

the Loan Documents, Lender [YAN] agrees that it shall have no recourse to

any Excluded Assets.” (1 RA 0159.) “Excluded Assets” includes La

Posta’s RSTF distributions. Section 13.04 is not part of the SARLA’s

sovereign immunity waiver.

Section 13.03(a) – the provision of the SARLA wherein the

sovereign tribes grant each other an irrevocable waiver of sovereign

immunity – expressly carves an exception out of that general rule. Section

13.03(a) starts by reciting that La Posta waives its sovereign immunity (as

does YAN) for actions arising out of the SARLA, “provided, that any

recovery upon any judgment resulting therefrom shall be limited to

recovery against the Collateral (other than the Real Property) in a manner
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consistent with Section 13.04.” (1 RA 0158.) If Section 13.03(a) stopped

there, La Posta’s argument would hold.

But Section 13.03(a) continues:

Notwithstanding the foregoing sentence, Borrower shall be
obligated beyond its interest in the Collateral, and Lender
shall be entitled to seek and may seek a deficiency judgment
against Borrower, as follows

and then lists three conditions obligating La Posta beyond its interest in the

Collateral, including La Posta’s commission of fraud. (1 RA 0158.) The

“foregoing sentence” is the one stating that recovery shall be in a manner

consistent with Section 13.04. Therefore, the plain language of the SARLA

provides that if any of the three conditions is satisfied, Section 13.04 does

not limit YAN’s recourse.

Since a finding of fraud (i.e. a final determination of fraud by a court

of competent jurisdiction, as provided in Section 13.03(a)) eliminates the

limits imposed on La Posta’s waiver of sovereign immunity, it is clear that

if YAN can obtain a finding of fraud, the SARLA imposes no limits on

which assets of La Posta YAN can have recourse to for a judgment against

La Posta. And one of the assets which YAN would have recourse to if it

obtains a finding of fraud would be La Posta’s RSTF payments. Therefore,

La Posta is not entitled to a declaration that there are no circumstances

under which YAN may have recourse to La Posta’s RSTF payments.
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La Posta’s authorities support YAN’s construction. Faulder v.

Mendocino County Bd. of Supervisors (2006) 144 Cal.App.4th 1362, 1373

holds, as La Posta inexplicably points out, that a phrase such

“notwithstanding any other provision of law” “declares the legislative

intent to override all contrary law.” Because, as La Posta notes, contracts

and statutes are construed using similar rules (AOB at 25), Faulder

supports the conclusion that the phrase “[n]otwithstanding the foregoing

sentence” in Section 13.03(a) declares the SARLA’s drafters’ intent to

“override” Section 13.04 (and its recourse exclusion) in the limited case of

a finding of fraud.

Mejia v. Reed (2003) 31 Cal.4th 657, 666, too, supports YAN’s

construction. The Court there held that the phrase “notwithstanding the

provisions of this chapter” in a statute means that the statute controls over

other statutes in the same chapter, although not over statutes found

elsewhere. (Ibid.) Here, the fraud carve-out in Section 13.03(a) (the

sovereign immunity waiver) controls over the sentence in the SARLA that

limits the sovereign immunity waiver to the recourse recited in the

neighboring Section 13.04. Therefore, nothing in Mejia derogates from the

conclusion that La Posta waived its sovereign immunity to allow recourse

to any of its assets upon a finding of fraud.

Because the only rational construction of the SARLA is that it means

what it says – YAN may have recourse to any assets once a court
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determines that La Posta committed fraud – La Posta is not entitled to the

declaration it seeks – that YAN may never have recourse to unpledged

assets. Thus, even had the trial court found that the controversy was ripe, it

would have denied La Posta’s motion for judgment on the pleadings

because the SARLA does not say what La Posta contends it says.

IV. THE TRIAL COURT’S DAMAGE CALCULATION WAS

CORRECT AND YAN SUFFERED DAMAGES FROM LA

POSTA’S REQUEST FOR AN EXTENSION.

La Posta argues that the trial court incorrectly calculated the

damages (in La Posta’s favor) and that YAN did not suffer any damages

from granting La Posta’s request for an extension on its payments due

under the SARLA, but La Posta again incorrectly construes the SARLA.12

12 It is not clear why La Posta is making this argument. La Posta argues
that the trial court erred when it (1) rejected La Posta’s damage calculation,
and (2) ruled that “the extension effectively reduced YAN’s breach of
contract damages by some $262,081.65 . . . .” (3 AA 795 ¶¶ 3-4, 797 ¶ 15.)
La Posta’s calculation would have resulted in about $240,000 more in
contract damages against La Posta (before interest) than YAN’s calculation.
(Compare 3 AA 778 (La Posta’s calculation that as of October 31, 2014, La
Posta owed YAN $44,710,585.12) with 3 AA 772 (YAN’s calculation that
as of October 31, 2014, La Posta owed YAN $44,470,704.98).) The
difference between what La Posta owed YAN with and without an
extension is the measure of fraud damages, and La Posta prevailed on the
fraud claim. Therefore, even had the court erred in either respect, the error
was harmless. (Cassim, supra, 33 Cal.4th at p. 800.) Nevertheless, YAN
demonstrates herein that the trial court’s damage ruling was correct.
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A. YAN’s Contract Damage Calculation Is Correct Because

Interest Compounds Only After Default.

YAN’s calculation of damages from breach of contract, which was

adopted by the trial court, is correct, and La Posta’s calculation is wrong,

because La Posta assumes, without support in the SARLA, that interest is

compounded retrospectively back to the beginning of the loan after any

default.

Under the SARLA, “[a]ccrued and unpaid interest on past due

amounts (including interest on past due interest) shall be compounded

monthly, on the last day of each calendar month, to the fullest extent

permitted by applicable Laws.” (1 RA 0136 § 2.06.) All payments are due

on the first business day of a month. (1 RA 0130 (definition of “Payment

Date”), 0134 § 2.02(a)&(b) (requiring payments on each Payment Date).)

If, on the first business day of a month, no amount is “past due,” then there

can be no compounding that month. The first payment was due on August

1, 2009. (1 RA 0134 § 2.02(a).)

La Posta, however, argued below that “when La Posta missed the

first payment on August 1, 2009 . . . the compounding in Section 2.06 on

past due amounts started the compounding of interest and principal from

May 13, 2009. (Joint Exhibits 14 and 140.)” (3 AA 784:15-19.) It

illustrated this in the referenced Exhibit 140. (3 AA 777 (showing

“Accrued Interest” interest from each month being added to the “Beginning
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principal” column of the next month going back to first entries in the

chart).) This is plainly wrong because if no amount was due before August

1, 2009, no amount could have been “past due” before that date, and hence

there could be no compounding of interest before that date.

By contrast, YAN’s calculation, which is consistent with the

SARLA, shows the “starting principal” (the amount upon which interest is

calculated) remaining constant until La Posta defaulted, at which time the

accrued interest was added to the principal (i.e. compounded). (3 AA 771

(showing “starting principal” increasing only starting July 31, 2010, and

“accrued interest” before that date varying only with the number of days in

a given month).)

YAN’s contract construction and calculation of the damages from

breach of contract was illustrated in Exhibit 25, attached to the parties’ joint

stipulation for the bench trial. (3 AA 770-772.) The trial court found

“YAN’s construction is supported by the plain language of the SARLA; La

Posta’s is not.” (3 AA 796 ¶ 8.)

On appeal, La Posta merely proffers its calculation again, without

any coherent explanation where in the SARLA it finds a requirement that

upon any default at any time, interest be compounded back to May 13,

2009. This Court, like the court below, should adopt YAN’s construction,
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and therefore adopt YAN’s calculation of the damages flowing from La

Posta’s breach of contract.13

B. YAN’s Damages Would Have Been Higher Had It Not

Granted La Posta an Extension.

La Posta also argues that YAN’s granting of an extension to La

Posta had no effect on the contract damages, but this argument is also based

on misconstruction of the SARLA, and hence also fails. La Posta’s three

main and three subsidiary arguments are all baseless.

1. La Posta Incorrectly Assumes Retrospective

Compounding.

La Posta’s argument fails because, as with the damage calculation,

La Posta assumes the wrong date for compounding. Under La Posta’s

model, any breach at any time results in compounding back to May 13,

2009, hence once La Posta failed to make the August 1, 2009 payment,

nothing else (other than La Posta making a payment) could make any

difference to the calculation of the amount owed. As explained above,

13 The Court should not have to delve into the minutiae of the calculations
because La Posta stipulated that if the trial court adopted YAN’s
construction of the SARLA, Exhibit 25 provided the correct calculation of
damages. (3 AA 769:11-13.) Based on La Posta’s stipulation to YAN’s
calculation if the trial court adopted YAN’s contract construction, La Posta
is estopped from arguing the calculation is error under the doctrine of
invited error. (Transport Ins. Co., supra, 202 Cal.App.4th at p. 1000.)
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because compounding is not retrospective, and because no compounding

occurs on a month when no payment is due, La Posta is wrong.

2. La Posta Ignores the Effect of the Extension It

Requested.

La Posta’s argument also fails because La Posta ignores that effect

of the extension it requested and was granted. On October 7, 2009, La

Posta requested an extension of the time during which La Posta “was not

required to make principal or interest payments on the Loan.” (1 AA 306.)

YAN granted the request, and on January 14, 2010, agreed: “Starting

Monday, January 18, 2010, the La Posta Casino shall have an additional

grace period for making no principl[al] or interest payments to the Nation.

This grace period will end on Monday, May 3, 2010 and monthly payments

as required under the Loan Agreement will resume at that time with the

first payment due to the Nation in June, 2010.” (1 AA 328.) Thus,

between January 18, 2010 and May 3, 2010, no payments were due.

Because no payments were due during that period, no payments were past

due on the first business days of February, March, April and May 2010.

And because no payments were past due on those date, no interest could be

compounded on the last days of those four months. (1 RA 0136 § 2.06.)

Therefore, under the plain terms of the SARLA, and as the trial court

found, no compounding could occur on the last business days of those four

months. (3 AA 797 ¶ 12 (“Because interest is compounded only on ‘past
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due amounts,’ no interest was compounded during the period [from January

18, through May 3, 2010].”).) For this reason alone, La Posta’s Exhibit 140

– which shows continuous compounding from the onset of the loan (3 AA

777-778) – is wrong, and YAN’s grant of an extension decreased the

amount due to YAN as of the date of trial or judgment.

The parties differ as to whether YAN granted La Posta one extension

or two, but that question is immaterial. YAN proffered contemporaneous

evidence of a continuous and retroactive extension, starting on August 1,

2009 when the first interest payment was due and extending to May 3, 2010

when the extension granted on January 24, 2010 expired. (3 AA 797 ¶ 13.)

La Posta proffered no contemporaneous evidence of its construction.

In the end, however, the trial court did not resolve the question, and

neither must this Court. (3 AA 797 ¶ 14.) As the trial court held, and as

supported by its construction of the SARLA: “So long as the agreed-upon

extension ceased the compounding of interest for even one month, YAN

has sustained an injury – i.e. entitlement to a lesser amount due than had

YAN not agreed to the extension.” (Ibid.) Because YAN did not seek to

recover additional damages for fraud, and because La Posta prevailed on

the fraud claim, even had the trial court reached the wrong conclusion, the

error would be harmless (because it could not have affected the judgment)

and this provides no basis for reversal.
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3. La Posta Incorrectly Assumes the Loan Was

Accelerated.

La Posta’s argument also fails because La Posta assumes that the

entire principal of the loan became immediately due and payable upon La

Posta’s first default, but that assumption is not supported by the record. La

Posta relies on Section 7.01 of the SARLA, which states that upon a default

for failure to make a payment, the “Obligations” become “due and payable

without any election or action on the part of Lender.” (1 RA 0151

§ 7.01(a).) La Posta reasons that from the date of the first default, the loan

was accelerated, and therefore the entire amount was due and payable.

(AOB at 37, 42-43.) But La Posta ignores Section 7.01(c), which makes

acceleration only one option for YAN, and which requires YAN to make an

election of options:

Notwithstanding any provision to the contrary herein . . . ,
upon the occurrence and during the continuation of any
Default, at the election of Lender: (i) Lender may exercise
any and all of the rights and remedies provided under any and
all of the Loan documents, including the option to declare all
outstanding Obligations to be immediately due and payable
without presentment, demand, protest or notice of any kind
(as described in Section 7.01(a)) . . . .

(1 RA 0152 § 7.01(c).) There was no evidence that YAN ever exercised

that option, prior to filing the lawsuit below, and the contemporaneous

evidence received by the trial court that YAN did not compound interest

before June 2010 confirms that YAN did not do so. (See 3 AA 797 ¶ 13.)



702364.1 -45-

Moreover, even had YAN accelerated the obligation, the compounding

would still have stopped during the extension period because no payment

was due then.

4. La Posta’s Subsidiary Arguments Also Fail.

La Posta makes three additional arguments: the extension was not a

forgiveness, YAN miscalculated when the penalty interest rate started, and

YAN should have mitigated damages.

La Posta proffers a straw man argument that the extension was “a

forbearance, not a forgiveness.” (AOB at 38.) YAN never contended that

any part of the loan was forgiven, or that there was any time that interest

did not run on the principal amount of the loan. However, that does not

mean that a payment was due every month; it was not, at La Posta’s

request. And if no payment was due, no interest was compounded.

La Posta contends that YAN’s “calculations as a whole” are

“discredit[ed]” because YAN’s calculations took into account an increase in

the interest rate 18 days later than La Posta’s (AOB at 41), but La Posta’s

construction of the SARLA is again wrong. The SARLA provides that the

interest rate increases from 10.5% to 13% if, any time after the first

anniversary of the loan date (i.e. any time after May 13, 2010), any amount

“is not paid when due . . . .” (1 RA 0136 § 2.06.) La Posta contends that

the 13% rate started on May 13, 2010. But payments are due on the first

business day of the month, so no amount was due on May 13, 2010. The
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next payment after May 13, 2010 was June 1, 2010, which is the date YAN

contends that interest started accruing at 13%. (3 AA 774 (showing interest

at 10.5% until June 2010, and interest at 13% for the month of June 2010

and thereafter).) Thus, the SARLA did not permit the 13% rate to become

effective on May 13, 2010 as La Posta contends. In any event, because La

Posta stipulated that YAN’s calculations were correct if the trial court

accepted YAN’s interpretation of the SARLA (3 AA 769), even were there

small errors in YAN’s calculation, they would be immaterial. And, as

noted above, any errors are harmless because they could not have affected

the judgment (which was for La Posta on fraud) and invited (because La

Posta stipulated to YAN’s calculations contingent on the court’s contract

interpretation).

La Posta’s final argument is that YAN failed to mitigate damages by

immediately defaulting La Posta, and by seizing and selling La Posta’s

collateral. (AOB at 44-45.) The answer to the first part of this complaint is

clear: YAN did not default La Posta because La Posta asked for an

extension. The answer to the second part is equally clear: YAN would risk

not being able to obtain a deficiency judgment for the balance of the loan

beyond the value of the casino collateral had YAN done as La Posta

suggests. The SARLA could be viewed as the purchase of a promissory

note from La Posta’s original lender. (1 RA 0121, Recital O.) A secured

party may sell collateral after a default. (Cal. U. Com. Code, § 9610.) But
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if the underlying transaction is the sale of a promissory note, after the

secured party sells the collateral, “[t]he obligor is not liable for any

deficiency.” (Id., § 9615, subd. (e)(1)(B).) Thus, if YAN did as La Posta

now demands – “seized and sold the collateral” (AOB at 44) – YAN may

have forfeited any opportunity to obtain a deficiency judgment if YAN later

obtained a judicial determination that La Posta committed fraud. Under

those circumstances, YAN cannot be faulted for failing to take the

collateral.

* * * * *

In sum, the trial court correctly construed the SARLA, correctly set

the amount of damages for breach of contract, and correctly determined

what amount La Posta would have owed YAN had YAN not granted the

extension requested by La Posta. But even had there been any

mathematical errors, the errors did not affect the judgment (and hence were

harmless) or they were stipulated to by La Posta (and hence were invited).

In either case, La Posta has proffered no reason to reverse the judgment.

V. THE TRIAL COURT ERRED BY FAILING TO INSTRUCT

THE JURY REGARDING CONCEALMENT AND

NEGLIGENT MISREPRESENTATION.

The one instance in which the trial court erred was its determination

that it would not instruct the jury on fraudulent concealment or negligent

misrepresentation. Once the bench trial was complete, the trial court
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ordered “YAN may proceed in a further phase of trial with its contention

that La Posta committed ‘any act of fraud in connection with,’ inter alia,

the SARLA.” (3 AA 797 ¶ 17.) As part of that trial, the jury should have

been permitted to make a determination whether La Posta committed

concealment or negligent misrepresentation. It was error to limit the jury to

considering intentional misrepresentation.

A. Standard of Review for Error in Instructing Jury.

“Upon request, a party is entitled to correct, non-argumentative

instructions on every theory of the case advanced by the party that is

supported by substantial evidence.” (Alcala v. Vazmar Corp. (2008) 167

Cal.App.4th 747, 754.) “On an appeal claiming jury instructional error,

including claims that the court improperly refused an instruction, we view

the evidence in the light most favorable to the appellant. In such cases, we

assume that the jury might have believed the evidence upon which the

instruction favorable to the appellant was predicated.” (Ibid.)

“Instructional error in a civil case is prejudicial [w]here it seems probable

that the error prejudicially affected the verdict. It is not enough that there

may have been a mere possibility of prejudice. Thus, when deciding

whether an error of instructional omission was prejudicial, the court must

also evaluate (1) the state of the evidence, (2) the effect of other

instructions, (3) the effect of counsel’s arguments, and (4) any indications
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by the jury itself that it was misled.” (Id. at p. 755 (internal quotation

marks and citations omitted).)

B. The Trial Court’s Ruling Prohibiting a Trial on

Concealment and Negligent Misrepresentation.

Here, the trial court held that YAN was entitled to jury instructions

and verdict questions on intentional misrepresentation, but not on

concealment or negligent misrepresentation. This was error.

YAN proffered three reasons why fraud was at issue based on the

pleadings on file:

 First, absence of fraud was an element of La Posta’s cross-

complaint for declaratory relief. La Posta sought a

declaration that YAN is not entitled to recourse beyond the

collateral it pledged in connection with the SARLA. (1 AA

80:10-12.) Under the terms of the SARLA, whether YAN is

limited to the collateral or not turns, in part, on whether La

Posta committed fraud. (1 RA 0158, § 13.03(a).) Thus, proof

of fraud by YAN amounts to failure of proof (by La Posta) of

an element of La Posta’s cross-complaint.

 Second, proof of fraud also amounts to failure of proof of one

of La Posta’s affirmative defenses. La Posta issued a general

denial but explained that when it denied that over $36 million

was “due and owing” to YAN, La Posta really meant that
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“YAN has no recourse to any assets . . . which were not

pledged as recourse . . . .” (1 AA 337:23-338:6.) Because

YAN’s recourse depends on whether La Posta committed

fraud, La Posta implicitly alleged that it did not commit fraud.

Such an allegation, which assumes the allegations of YAN’s

complaint are true but presents a reason why YAN is not

entitled to relief, is “new matter” constituting an affirmative

defense. (FPI Development, Inc. v. Nakashima (1991) 231

Cal.App.3d 367, 384, fn. 4 (“The new matter of the codes

admits that all the material allegations of the complaint or

petition are true, and consists of facts not alleged therein

which destroy the right of action, and defeat a recovery.”)

(italics in original).)

 Third, proof of fraud was offered to prove YAN’s affirmative

defense that La Posta’s cross-complaint was barred by La

Posta’s “negligent, intentional or bad faith conduct.” (1 AA

205:25-26.)

YAN was entitled to proceed to a trial on fraud without further

pleading on any of these three bases.

 As to proving fraud to negate La Posta’s entitlement to

declaratory relief, “[o]nly such facts need be alleged as are

required to be proved, except to negative a possible
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performance of the obligation which is the basis of the action

or to negative an inference from an act which is in itself

indifferent.” (Gunderson v. Gunderson (1935) 4 Cal.App.2d

257, 260.) In other words, it is not necessary to allege facts

which negates an element of a claim.

 As to avoiding La Posta’s affirmative defense, “proof of

fraud, sufficient to avoid the [defense], was admissible

without further pleading; it being matter in avoidance of the

defense set up in the answer.” (Jose Realty Co. v. Pavlicevich

(1913) 164 Cal. 613, 616.)

 As to YAN’s affirmative defense of negligent, intentional or

bad faith conduct (any of which encompassed fraud), La

Posta could have demurred to the answer but failed to do so.

(Code Civ. Proc., § 430.20, subd. (b).) “In the absence of a

demurrer, fraud may be alleged in substance and effect . . . .”

(Pullen v. Heyman Bros. (1945) 71 Cal.App.2d 444, 448.)

Because no further pleading of fraud was necessary – at least, not in

the absence of a demurrer, which La Posta did not file – the trial court was

also correct to allow YAN to try fraud to the jury without amending its

complaint or answer.

Where the trial court erred, however, was in limiting YAN to jury

instructions and a verdict on intentional misrepresentation.
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C. The Trial Court Should Have Instructed on Concealment

and Negligent Misrepresentation.

The trial court should have instructed the jury on concealment and

negligent misrepresentation.

The reason the trial court gave for limiting YAN to a trial on

intentional misrepresentation was that it would be prejudicial to La Posta

were YAN permitted to try concealment or negligent misrepresentation.

After reciting what YAN stated it would plead had it been required to

amend (3 AA 802:12-24), the trial court held:

Although the parties’ agreement does provide that “any act of
fraud” would permit YAN to look beyond La Posta’s
collateral to satisfy any judgment against La Posta, YAN’s
arguments in the motion in limine as to the fraud evidence
was not so expansive and was limited to the issues raised by
Mr. Hill’s testimony. To permit YAN to present unspecific
and unpled acts of fraud that were not the subject of the
motion in limine would be prejudicial to La Posta.

(3 AA 803:22-27.)

But prejudice to La Posta is not the test, nor is the test what YAN

stated it would plead had the trial court ordered it to amend its complaint.

YAN was “entitled” to instructions on concealment and negligent

misrepresentation if, viewing the evidence in the light most favorable to

YAN, it was probable that denying the requested instructions prejudicially

affected the verdict. (Alcala, supra, 167 Cal.App.4th at p. 754.)
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Alcala gives four factors to evaluate: (1) the state of the evidence,

(2) the effect of other instructions, (3) the effect of counsel’s arguments,

and (4) any indications by the jury itself that it was misled. The final two

are not at issue here because the court precluded concealment and negligent

misrepresentation a month before the trial began so there was no argument

on those claims and the jurors was never given instructions that could have

confused them. The effect of the other instructions does not weigh either

for or against a finding of prejudice because no other instructions touched

on concealment or negligent misrepresentation.

Concentrating on the first Alcala factor, the state of the evidence was

such that it was probable that denying instructions on concealment and

negligent misrepresentation prejudicially affected the verdict.

1. The Trial Court Should Have Instructed on

Concealment.

It was error to refuse to instruct the jury on concealment.

YAN requested an instruction on concealment that stated (1) that La

Posta “disclosed some facts to [YAN] but intentionally failed to disclose

other facts, making the disclosure deceptive,” (2) YAN “did not know of

the concealed facts,” (3) La Posta intended to deceive YAN by concealing

facts, (4) YAN would reasonably have behaved differently had La Posta

disclosed the facts, (5) YAN was harmed, and (6) La Posta’s concealment
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caused the harm. (1 RA 0009.)14 All these elements were amply supported

by the evidence viewed most favorably to YAN.

a. La Posta Deceptively Failed to Disclose

Facts.

One of the reasons disclosed by La Posta’s Tribal Council, the

governing body of the tribe, in requesting an extension was that an

extension “will allow further time for Casino management to consider

implementation of the findings of [SDW].” (1 AA 306.) In fact, La Posta’s

casino manager, Mr. Hill, had no recollection of whether La Posta intended

to consider implementing SDW’s recommendations. (1 AA 347:5-9 (Hill’s

deposition testimony); 7 RT 426:10-427:4 (Hill’s trial testimony); see 7 RT

331:25-27 (Hill was casino manager).) The jury heard that casino manager

Hill gave no credence to any of SDW’s recommendations, other than a

recommendation that La Posta ask YAN for more money. (7 RT 332:9-

336:3, 338:10-339:16 (reading Hill’s deposition testimony).) The jury also

heard Mr. LaChappa, Secretary/Treasurer of La Posta’s Tribal Council,

explain that although SDW recommended that La Posta permanently

reduce its casino managers’ salaries by 10%, La Posta gave only “lip

service” to that recommendation by reducing salaries by 10% for only three

14 There was no challenge to the validity of the concealment or negligent
misrepresentation instructions. The only question involved their omission.
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months. (7 RT 457:24-459:12 (LaChappa’s testimony).) Thus, viewing the

evidence in the light most favorable to YAN, the jury could have concluded

that when La Posta’s Tribal Council disclosed that it wanted additional time

for its casino management to consider SDW’s recommendations, it should

have also disclosed that La Posta’s casino management did not consider

any (or most) of SDW’s recommendations worth considering.

b. YAN Did Not Know the Concealed Facts.

The jury could also have concluded that YAN did not know whether

La Posta actually intended to consider implementing SDW’s

recommendations. As SDW’s Chief Executive Officer Don Zillioux

testified when asked if La Posta ever meaningfully considered any of the

substantive recommendations that were made by SDW to La Posta: “I

can’t speak to whether they considered them or not. We weren’t privy to

those conversations.” (6 RT 261:21-27 (Zillioux’s testimony); see 6 RT

221:1-3 (Zillioux was SDW’s CEO).)

c. Intention, Change in Behavior, Harm and

Causation.

The jury could also have concluded that the other elements of

concealment – intent to deceive, that YAN would have behaved differently

had it known the omitted information, harm, and causation – were satisfied.

Intent to deceive could be inferred from La Posta’s pecuniary benefit: by

its concealment, La Posta was able to procure a few more months without
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worrying about having to make payments on the SARLA. YAN’s

witnesses unequivocally testified, and the contemporaneous written record

confirmed, that YAN would not have granted an extension had it known La

Posta did not intend to – and was not committed to – following SDW’s

recommendations. (6 RT 186:19-24 (YAN Chairman Thomas Beauty’s

testimony), 308:14-18 (2009-2010 YAN Tribal Council member Norman

Smith’s testimony); 1 AA 328 (granting extension “[b]ased on the

committed changes being made at La Posta with the assistance of SDW”).)

Harm and causation were established by the trial court. (3 AA 797 ¶ 15

(extension “effectively reduced YAN’s breach of contract damages by

some $262,081.65”).)

Thus, viewing the evidence in the light most favorable to YAN, it

was probable that the jury would have found concealment had they been

instructed and given jury questions on that tort.

2. The Trial Court Should Have Instructed on

Negligent Misrepresentation.

The same holds true for negligent misrepresentation, although the

question there might be closer. To find negligent misrepresentation, the

jury must conclude that La Posta made a false representation, and that it

had no reasonable grounds for believing the representation true. (1 RA

0010.) For intentional misrepresentation, the focus was on whether the La

Posta made a representation it knew was false, and YAN emphasized to the
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jury La Posta’s promise to consider implementation of SDW’s

recommendations and La Posta’s commitment to implement them. (8 RT

511:19-512:15 (closing argument).) Had YAN been allowed to try

negligent misrepresentation, with its lower standard of scienter, YAN could

have asked the jury to give more consideration to the fact that La Posta’s

Tribal Council represented to YAN what La Posta’s casino manager (Mr.

Hill) was going to do – consider implementing SDW’s recommendations –

without having a reasonable ground for believing that Mr. Hill truly

intended to consider implementing the recommendations. Under that

standard, viewing the evidence most favorably to YAN, it is probable a jury

given a negligent misrepresentation instruction could have found that La

Posta committed negligent misrepresentation.15

* * * * *

In sum, YAN was entitled to present fraud to the jury, but the trial

court limited YAN’s presentation to intentional misrepresentation for

reasons not consistent with Alcala. Under Alcala, YAN was entitled to jury

instructions (and verdict forms) on the three kind of fraud requested –

15 La Posta might contend that failure to instruct regarding negligent
misrepresentation was harmless because the jury found YAN’s reliance on
the representation was not a substantial factor in causing harm. (3 AA
808.) The jury finding is wrong as a matter of law – and would have been
vulnerable to revision on a motion for judgment notwithstanding the verdict
– because the trial court already found that granting the extension caused
YAN $262,081.65 in damages. (3 AA 797 ¶ 15.)
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intentional and negligent misrepresentation, and concealment. It was

probable that failure to instruct with concealment and negligent

misrepresentation prejudicially affected the verdict. Therefore, a reversal is

warranted.

VI. CONCLUSION.

For the foregoing reasons, YAN respectfully requests that the Court

affirm the trial court’s November 13, 2015 judgment, but remand for the

limited purpose of allowing a jury trial on whether La Posta committed the

torts of either fraudulent concealment or negligent misrepresentation.

DATED: October 13, 2016 BROWNE GEORGE ROSS LLP
Eric M. George
Ira Bibbero

By s/Ira Bibbero
Ira Bibbero

Attorneys for Attorneys for Plaintiff,
Respondent, and Cross-Appellant Yavapai-
Apache Nation
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