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STATEMENT OF THE ISSUES ON APPEAL 

 

In the FBI’s response brief, the Agency sets out its own version of the issues 

on appeal and adds an additional issue.  Thus, the Appellants believe that it is 

necessary to clarify those issues.  The issues appealed in this case are:  

1. Whether the members of the Bearcrane family have standing to bring 

their claims here in their individual capacities; 

2. If they do have standing, whether the Bearcrane family members have 

stated a cause of action against the FBI and agent Oravec for 

violations of  the equal protection guarantees in the Fifth Amendment;  

3. If they do have standing, whether the Bearcrane family members have 

stated a cause of action against the FBI and agent Oravec for 

violations of the substantive due process guarantees in the Fifth 

Amendment; and 

4. If they do have standing, whether the Bearcrane family members have  

stated a cause of action for a violation of treaty rights and obligations. 

There is no issue on appeal regarding qualified immunity, even though 

the FBI attempts to raise it in their response brief.    

Note that, after review, the Bearcrane family is not pursuing the issue of 

third party standing listed in their opening brief.  
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STATEMENT OF THE FACTS 

On February 2, 2005, on a ranch within the Crow reservation, a white co-

worker shot Steven Bearcrane in the head and killed him.  The killer claimed that 

the murder was self-defense.  Brief for Appellants-Defendants (hereinafter 

“Response”), DktEntry 21-1, at p.13.  Agent Oravec, the agent in charge of 

investigating the murder, admitted, in sworn testimony, that he did virtually 

nothing to investigate the claim of self-defense.  Apltn.S.E.R., at p. 078-079, 98-

101, 114-117, 127-129, 134-137, 152-160, 166, 176, 179-181.
1
 

Instead, agent Oravec told a witness that he did not want to hear what she 

had to say, and said that Bearcrane had to be responsible for his own death because 

alcohol and trace amounts of drugs were allegedly involved and “Indians can’t 

hold their liquor and drugs.” Apltn.S.E.R., at p. 166.  In addition, agent Oravec 

failed to do most standard investigatory tests.  Apltn.S.E.R., at pp. 93-97, 108-110. 

Further, he misled the prosecutor by drafting a prosecution letter that falsely cited 

to evidence of self-defense, a letter that was then signed by the agent in charge of 

the Billings Field Office.  Apltn.S.E.R., at pp. 55-59, 145-152. 

Not only did agent Oravec fail to do any substantial investigation, but he 

affirmatively interfered with any other agency’s investigation of Steven 

                                                           
1
 Apltn.S.E.R. refers to the Appellants’ Supplemental Excerpts of the Record. 
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Bearcrane’s death, and he and the agent in charge destroyed evidence.  DktEntry 

21-2, ¶40, at p. 18; ¶43, at p. 20.  Further, by declaring that Steven Bearcrane was 

responsible for his own death, Oravec affirmatively denied the Bearcrane family 

access to services and rights under federal victim rights acts, while he contacted 

the state victim assistance office and told them the same thing, causing that office 

to deny any services or benefits under state law.  See discussion at Section II.B., 

below. 

Finally, the Bearcrane family repeatedly told the supervising agent in charge 

that Oravec was failing to investigate Steven Bearcrane’s death, to no avail.  As 

noted above, the supervising agent participated in hindering the investigation by 

helping to destroy evidence. DktEntry 21-2, ¶43, at p. 20. 

ARGUMENT 

I. INTRODUCTION AND SUMMARY 

 The Appellants in this case (collectively the “Bearcrane family” or the 

“Bearcranes”) are asserting claims under the equal protection and due process 

provisions in the U.S. Constitution.  As to equal protection, the Bearcrane family is 

asserting that they were injured by the FBI and its agent’s (together “the FBI”) 

unequal provision of law enforcement services, including, but not limited to a 

failure to investigate crimes against Native Americans and a failure to utilize 
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standard investigatory tools and processes in investigations that are done.  The 

Bearcrane family is not arguing about the adequacy of FBI investigations, as 

continuously alleged by the FBI throughout these proceedings.  Rather, they are 

alleging that the FBI fails to provide Native Americans on reservations with the 

same services that are normally provided to others.   

 The Bearcrane family’s equal protection claim is based on an express racial 

classification.  This is not a claim involving a facially-neutral practice that has a 

discriminatory impact, as thought by the Magistrate Judge.  The claim is that the 

FBI has adopted a practice of providing less law enforcement services to Native 

Americans on reservations than to other citizens. 

 The Bearcrane family is also asserting a claim that their substantive due 

process rights are violated by the provision of unequal law enforcement services.  

Specifically, the FBI’s failure to provide Native Americans on reservations with 

the same services that are normally provided to others has deprived them of a 

liberty interest.  Although the government normally does not have any obligation 

to protect citizens from each other, this is the rare case in which the government 

has created a special relationship with Native Americans that has placed them in 

danger and, then, knowingly, or with reckless disregard, failed to provide law 

enforcement services to protect them.   

  Case: 14-35664, 03/20/2015, ID: 9465982, DktEntry: 31-1, Page 9 of 38
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The issues before the Court arise out of the FBI’s original motion to dismiss 

in 2009 [Doc. 29, below], and, thus, require an analysis of the amended complaint 

[2E.R. 68-109] filed in this case before the District Court dismissed the Bearcrane 

family’s claims in their personal capacities and ruled that the Bearcrane family had 

failed to state a cause of action against the FBI [1E.R. 32-44].   

The Bearcrane family contends that it has standing to bring the constitutional 

claims against the FBI and agent Oravec.  The members of the Bearcrane family 

have suffered concrete injury as a result of unequal provision of law enforcement 

services.  The harsh effects of living on a reservation that has a separate and 

unequal system of law enforcement services are as concrete as the effects 

discussed in Brown v. Board of Education.  For example, like the child plaintiffs in 

Brown, Precious Bearcrane must daily deal with the effects of living under that 

separate and unequal system of law enforcement.  The fact that all children living 

on reservations suffer the same injuries does not make the injury to each any less 

concrete.   

Further, the Bearcrane family members suffered additional concrete injury 

when the FBI, through its agent, denied them access to services and rights granted 

in federal and state crime victim statutes.  By failing to utilize standard 

investigatory processes and tests, agent Oravec simply accepted the killer’s claim 

of self-defense.  Moreover, he assumed that Steven Bearcrane had been the 
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aggressor because alcohol and trace amounts of drugs were allegedly involved and 

“Indians can’t hold their liquor and drugs.”  In blaming Steven Bearcrane’s death 

on Steven because of a failure to investigate and stereotyping, Oravec denied the 

Bearcrane family access to the crime victim statutes.    

II. THE BEARCRANE FAMILY HAS STANDING TO BRING THESE 

CONSTITUTIONAL CLAIMS THESE                                         

A.    Injuries From Lack of Enforcement Services Supports Standing 

In their complaint, the Bearcrane family alleges that (i) there is a 

constitutional violation – the provision of unequal law enforcement services – that 

(ii) has caused harm to Native Americans on reservations, and that (iii) has caused 

harm to them in particular. 

The FBI and the District Court confuse the concept of a “generalized” 

complaint with the concept of an injury shared by each member of a particular 

group.  See 1E.R. 34-35 [District Court], 1E.R. 68-70 [Magistrate Judge]; 

Appellee’s Response Brief (hereinafter “Response”), at DktEntry 21-1, at 21-24.  

The amended complaint at issue here alleges that an intentional lack of law 

enforcement services to a particular group – Native Americans on reservations -- 

has caused injury to that group.  The injury alleged here is different from a 

generalized injury, such as an injury to taxpayers as a whole, or to interests in 

having the government enforce its own laws.  Hein v. Freedom from Religion 
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Foundation, Inc., 551 U.S. 587, 601 (2007); U.S. V. Hayes, 515 U.S. 737, 743-44 

(1995).  It is a particularized injury shared by each member of a group. 

The injury here is analogous to that found in Brown v. Board of Education, 

where the injury was particular to but shared by all black children who were forced 

to attend segregated schools.  Brown v. Bd. of Ed. of Topeka, Shawnee Cnty., Kan., 

347 U.S. 483, 493-94, 74 S. Ct. 686, 691, 98 L. Ed. 873 (1954).  Under the 

reasoning in the FBI’s response brief – that an injury shared by all members of a 

disfavored group is too general to support standing -- the children of African 

ancestry in Brown would have been precluded from bringing a cause of action 

against “separate but equal education” because they were alleging an injury 

suffered by all black children.   

In the present case, the injury alleged is to all Native Americans on 

reservations.  The historic fact that our non-Native ancestors forced our Native 

Americans ancestors onto reservations should not eliminate any cause of action 

because subsequent discrimination affects them equally.  

In their complaint, the Bearcrane family alleged a number of concrete harms 

– as acknowledged by authoritative sources – that result from living on a 

reservation on which the government has consciously created a separate and 

unequal law enforcement system, including, but not limited to: 
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a. Severe psychological impacts from living in the most unsafe 

communities in America where the chances for women of being raped are 

one in three; 

b. Economic impacts from living in areas having deterred economic 

development; and 

c. An increase in “historical trauma.”  

DktEntry 21-2, ¶¶21-23, at pp. 7-10; ¶¶50-61 at pp. 22-27.     

In Brown, although not addressing standing, the Supreme Court found 

equally unquantifiable harms actionable.  For example, the Court agreed with the 

finding in Sweatt v. Painter, 339 U.S. 629 (1950), that a segregated law school for 

African Americans could not provide them equal educational opportunities.  347 

U.S. at 493.  Then-Chief Justice Warren noted that the Sweatt Court relied in large 

part on “‘those qualities which are incapable of objective measurement but which 

make for greatness in a law school.’”  Id.  The Court also noted that: 

In McLaurin v. Oklahoma State Regents, the Court, in requiring                       

that a Negro admitted to a white graduate school be treated like                           

all other students, again resorted to intangible considerations: ‘* * *                     

his ability to study, to engage in discussions and exchange views                       

with other students, and, in general, to learn his profession.’ Such 

considerations apply with added force to children in grade and high             

schools. To separate them from others of similar age and 

qualifications solely because of their race generates a feeling of 

inferiority as to their status in the community that may affect their 

hearts and minds in a way unlikely ever to be undone. 
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Brown, 347 U.S. at 493-94. 

 Further, the District Court erred in concluding that the harms identified in 

the Bearcranes’ complaint were not caused by the government’s action in 

providing less law enforcement services to Native Americans on reservations than 

to others and could not be redressed by ending that discriminatory practice.  1E.R. 

35-36 [District Court]; 70-71 [Magistrate Judge].  The Magistrate Judge simply 

ignored the sources cited by the Bearcrane family that acknowledged that there 

was a connection between the lack of law enforcement and “unsafe communities, 

victimization of reservation families, promoted drug trafficking, and [deterred] 

economic development.”  DktEntry 21-2, ¶ 23a, at p. 9.  See also, statement of 

John Barrasso, United States Senator from Wyoming, noting that the federal 

“neglect” of law and order on Indian reservations has led to “unacceptable” law 

enforcement statistics in Indian Country.  DktEntry 21-2, ¶ 23b, at p. 10. 

 To the extent that the unequal provision of law enforcement services is the 

cause of the Bearcrane family’s actionable harms, a declaration that the practice is 

unconstitutional will redress those harms.  The fall-out from such a ruling may 

well be substantial, but the same was said of the Brown decision, and, little by 

little, equality was achieved.  
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B.    Harm Under Crime Victim Acts 

Even if standing is not supported by the injuries foreseeably caused by a 

separate and unequal system of law enforcement, the Bearcrane family has 

standing based on the FBI’s actions denying them access to federal and state crime 

victim statutes.  The Magistrate Judge dismissed harms under the crime victims’ 

statutes out-of-hand.  1E.R.50-51. The FBI, in its response brief, asserts that this 

injury also is too speculative and that the connection between agent Oravec’s acts 

and the denial of access to victim’s assistance is not demonstrated.  Because it may 

be unclear, let us clarify. 

The Bearcrane family is complaining, not about any result under the crime 

victim statutes, but, rather, about being denied access to the statutes by the actions 

of the FBI, access that others have.  There are several crime victim statutes 

relevant here.  In the federal Victims’ Rights and Restitution Act of 1990, 42 

U.S.C. §10607, crime victims are afforded certain services, including: information 

as to emergency medical and social services; and reasonable protection from a 

suspected offender and persons acting in concert with or at the behest of the 

suspected offender.  42 U.S.C.A. § 10607 (c) (1)-(2).  The term “victim” means “a 

person that [sic] has suffered direct physical, emotional, or pecuniary harm as a 

result of the commission of a crime,” or, in the case of a deceased person, a close 

family member. 42 U.S.C.A. § 10607(e) (2). 

  Case: 14-35664, 03/20/2015, ID: 9465982, DktEntry: 31-1, Page 15 of 38



11 
 

In the federal Crime Victims’ Rights Act, 18 U.S.C. §3771, crime victims 

are afforded certain “rights,” including the right to be reasonably protected from 

the accused, [18 U.S.C. 3771(a) (1)], and the right to be treated with fairness and 

with respect for the victim's dignity and privacy [18 U.S.C. 3771(a)(8)]. The term 

“victim” under this act is defined as “a person directly and proximately harmed as 

a result of the commission of a Federal offense…” or a close relative. 18 U.S.C.A. 

§ 3771(e).   

If a person is accused of the underlying crime, that person may not obtain 

any form of relief under Crime Victims’ Rights Act.  18 U.S.C. § 3771(d) (1).  If 

the FBI determines, in a particular case, that no crime has been committed, then 

there can be no services or rights afforded a person under either act. 

Further, in Montana, the state in which the Crow reservation is situated, 

there is a state crime victim statute.  Under that statute, compensation and other 

benefits are offered to crime victims.  53-9-101, et seq. MCA   Like the federal 

statute, the state law provides that the offender in a crime, or a person who is 

responsible for their own death or injury, may not receive compensation:  

(2) Compensation may not be awarded to a claimant who is the offender or an 

accomplice of the offender or to any claimant if the award would unjustly 

benefit the offender or accomplice.  

*** 
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(7) Compensation may be denied or reduced if the victim contributed to the 

infliction of death or injury with respect to which the claim is made. 

53-9-125(2) and (7), MCA. 

Thus, under all of the relevant crime victim statutes, there must be a crime 

and a victim, who is not responsible for his own injuries.  To the extent that the 

FBI refuses to define an incident as a crime or refuses to designate a person as a 

victim, access to the statutes is denied.  In this case, the Bearcrane family’s 

complaint alleges that agent Oravec both (i) failed to designate Steven Bearcrane’s 

murder as a crime and (ii) blamed Steven for his own death.  Both actions were 

taken for discriminatory reasons: first, because Oravec followed his practice and 

the practice of the FBI in providing less law enforcement services to Native 

Americans (here failing to do any substantial investigation); and second, because 

he stereotyped Mr. Bearcrane, in assuming, without investigation, that Steven 

Bearcrane had caused his own death, because there was allegedly alcohol and trace 

drugs involved and everybody knows that “Indians can’t hold their liquor and 

drugs.”   

Lest it be said that this was an isolated incident, the Bearcrane family 

alleged in its complaint that Oravec refused to do any investigation at all in another 

case on the reservation [DktEntry 21-2, ¶¶ 33-35, at pp. 15-16. and another source 
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indicated that Oravec often closed cases in which Native Americans were victims 

without investigation.  DktEntry 21-2, ¶ 36, at pp. 16-17. 

In addition, the Bearcrane family alleges, in their complaint, that Oravec not 

only failed to do an investigation into Bearcrane’s death but acted affirmatively 

and contacted the State victims’ assistance office and told them Bearcrane was 

responsible for his own death, thus making him ineligible for state services.  

DktEntry 21-2, ¶ 40, at p. 18.  

As a direct result of the FBI’s failure to investigate deaths of Native 

Americans as crimes, and of the FBI’s affirmative and unsupported assumption, 

without an investigation, that Steven Bearcrane’s death was caused by his own 

actions, the Bearcrane family was harmed.  For example, the family never got back 

from the FBI Steven’s belongings, as would have been required under the Victims’ 

Rights and Restitution Act, 42 U.S.C. § 10607(6).  DktEntry 21-2, ¶ 43, at p. 20.  

Further, the family members were offered no protection from the killer [DktEntry 

21-2, ¶ 56, at p. 25], as required under both federal statutes.  In fact, Earline 

Bearcrane-Cole, Steven Bearcrane’s mother, and Precious Bearcrane, his young 

daughter, had to see Steven’s killer in the local Walmart. Id.  

To the extent that the FBI is required to provide equal law enforcement 

services, cases such as Steven Bearcrane’s will at least be classified as crimes, 

enabling victims to receive the assistance afforded under the crime victims’ 
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statutes.  As sad as it may be, the Bearcrane family has a higher probability than a 

non-Indian family to be the victim of crime, especially because Earline and Cletus 

have several more sons, and many grandchildren.  

C. Declaratory Judgment Act and APA 

 It is unclear what the FBI is arguing in this section of its brief.  Response 

[Dkt Entry 21-1] at pp. 29-31.  To the extent that they can understand its argument, 

Appellants clarify that they are not contending that the standing issues “go away” 

because they are asking for declaratory relief.  Further, as noted above, there is a 

high probability that the harms here will occur again to the Bearcrane family. 

III. THE BEARCRANE FAMILY STATED A CAUSE OF ACTION   

A. Equal Protection 

 The FBI argues that the District Court was correct in finding that the 

Bearcrane family failed to state a cause of action here. Through the many twists 

and turns of this case, the train of legal analysis on that issue has gone slightly off 

the tracks, aided no doubt by the undersigned.   

1. The Bearcranes are alleging a racial classification 

The Bearcrane family’s first claim is that the FBI violated their equal 

protection rights under the Fifth Amendment by engaging in a practice of 

providing less law enforcement services to Native Americans on reservations than 

it is providing to non-Native American citizens.  This is a claim of a direct and 
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express classification based on race.  As such, no showing of discriminatory 

purpose is required.  

The Supreme Court has consistently said that, once a racial classification is 

shown, the Courts must review those classifications under strict scrutiny and the 

burden shifts to the government to provide a justification for the classification.   

“We have held that “all racial classifications [imposed by government] ... must be 

analyzed by a reviewing court under strict scrutiny.” Johnson v. California, 543 

U.S. 499, 505, 125 S. Ct. 1141, 1146, 160 L. Ed. 2d 949 (2005), citing to Adarand 

Constructors, Inc. v. Peña, 515 U.S. 200, 227, 115 S.Ct. 2097, 132 L.Ed.2d 158 

(1995) (emphasis added).  A complainant need not prove that the government acted 

with discriminatory purpose; the burden immediately shifts and the courts examine 

any justification. 

The Court, in Johnson, explained why the judicial branch must involve itself 

in such scrutiny of racial classifications: 

The reasons for strict scrutiny are familiar. Racial classifications raise 

special fears that they are motivated by an invidious purpose. Thus, we              

have admonished time and again that, “[a]bsent searching judicial inquiry 

into the justification for such race-based measures, there is simply no way  

of determining ... what classifications are in fact motivated by illegitimate 

notions of racial inferiority or simple racial politics.” We therefore apply 

strict scrutiny to all racial classifications to “‘smoke out’ illegitimate uses  of 

race by assuring that [government] is pursuing a goal important enough to 

warrant use of a highly suspect tool.” 

Johnson v. California, supra, 543 U.S. at 505-06(internal citations omitted). 
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 In this case, the Magistrate Judge applied the wrong standard for 

determining the requirements for a showing of an equal protection cause of action.  

Specifically, she set out the requirements for a case alleging a facially-neutral 

statute or action with a discriminatory impact.  1E.R. 89.  In this case, the 

Bearcrane family is alleging an unlawful racial classification.   

Further, the Magistrate Judge was correct that plaintiffs below had to allege 

that such a classification did exist; but she was wrong again in finding that the 

Bearcranes had failed in that endeavor. 1E.R. 91. 

 Although tribes have their own justice system and police, as discussed in the 

Bearcrane’s opening brief, the FBI is the only law enforcement agency with 

jurisdiction over major crimes committed against Native Americans by white 

people on reservations.  Oliphant v. Suquamish Indian Tribe, 439 U.S. 191, 98 

S.Ct. 101, 155 L.Ed.2d 209 (1978).  Thus, reservations are a microcosm from 

which the provision of law enforcement services can be measured.  In this case, the 

Bearcranes’ complaint specifically alleges documented high crime rates on 

reservations, and higher crime rates than anyplace else in the country.  

[DktEntry 21-2, ¶¶21-22, at pp. 7-9]. The complaint then connects those high 

crime rates with the lack of law enforcement services, specifically alleging that: (i) 

authoritative sources connect high crime rates to the lack of law enforcement 

services; and (ii) the only entity having jurisdiction over major crimes on 
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reservations is the FBI.  DktEntry 21-2, ¶¶23a, 25, at pp. 9, 12].  For example, the 

complaint cites to a Bureau of Justice Statistics report that states that seventy-five 

(75%) of rape perpetrators on reservations are non-Native Americans.  

DktEntry 21-2, ¶ 22c, at p. 9.  Because only the FBI has jurisdiction over those 

crimes, a reasonable inference could be made that lack of FBI law enforcement 

services are responsible for the sorry state of women’s security on reservations.    

From those allegations, a reasonable person could infer – especially if the 

inference had to be made in favor of the Bearcranes – that the FBI has a practice of 

providing less law enforcement services on Indian reservations than it does 

elsewhere.  In short, while the Bearcranes do not have specific statistics on FBI 

handling of cases on and off reservations, it is nonetheless plausible that the FBI is 

providing less services to Native Americans than to non-Native Americans.  The 

FBI names a number of other factors that could be responsible for high crime rates.  

The burden on the plaintiff in any case is not to eliminate all possible 

alternative theories in a complaint, but to present just one plausible theory. 

2. The Bearcranes also allege a discriminatory purpose 

 Assuming, however, for the sake of argument, that we are dealing here with 

a facially-neutral government action that is alleged to have a discriminatory 

impact, then a showing of a discriminatory purpose is required. The Supreme 

  Case: 14-35664, 03/20/2015, ID: 9465982, DktEntry: 31-1, Page 22 of 38



18 
 

Court, in Village of Arlington Heights v. Metropolitan Housing Development 

Corp., 429 U.S. 252 (1977), set out several ways in which a discriminatory 

purpose can be shown, specifically: (i) through a showing that the impact of the 

action is so clearly discriminatory as to allow no other explanation but 

impermissible purposes; (ii) through the history surrounding the government 

action; or (iii) through the legislative or administrative history of a law.  Id at 266-

268.   In this case, the Bearcrane family has alleged that the impact of unequal law 

enforcement services -- Native Americans living in a crime-ridden and lawless 

environment not suffered by any other group of American citizens -- is so 

discriminatory that there is no alternative explanation except a purpose to treat 

Native Americans differently than other citizens.  Add to this the long history of 

abuse of Native Americans, and there is at least a plausible theory of a facially-

neutral action with a discriminatory impact and an impermissible purpose. 

3. The Bearcranes allege local application of the impermissible 
practice 

Having alleged a practice of unequal provision of law enforcement services 

on reservations generally, the Bearcrane family, in its complaint, then alleged that 

the practice occurred on the Crow reservation.  For example, they alleged that the 

FBI failed to do any substantial investigation into the claim by Steven Bearcrane’s 

killer that he acted in self-defense.  Apltn.S.E.R., at p. 078-079, 98-101, 114-117, 

127-129, 134-137, 152-160, 166, 176, 179-181.  Rather, Oravec assumed that 
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Steven Bearcrane was at fault because there was allegedly alcohol and trace 

amounts of drugs involved and “Indians can’t hold their liquor and drugs.”  Id.  As 

noted above, the Bearcrane family further alleged that Senior Agent Oravec failed 

to utilize standard investigative techniques, and acted affirmatively to hinder 

investigations by other agencies.   In addition, the Bearcranes alleged that they 

brought failures to the agent in charge of the Billings office, with absolutely no 

response.  The investigation into Steven’s murder raised enough civil rights issues 

that the U.S. Commission on Civil Rights involved itself in the Bearcrane 

investigation.  DktEntry 21-2, ¶32, at p. 15. 

 Finally, again, as noted above, the Bearcrane family alleged that the FBI 

refused to investigate the disappearance and death of another man on the Crow 

reservation and, although the Bearcrane family did not yet have documentation, 

they received reports from an office insider about the consistent closing of cases 

involving Indian victims without investigation.   

Thus, the Bearcrane family have alleged enough facts for a reasonable 

person to infer that the FBI knowingly provides less law enforcement services to 

Native Americans living on reservations than to non-Native citizens elsewhere.   
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B.   Substantive Due Process Claim 

The Bearcrane family’s second constitutional claim is that the FBI has 

violated their rights under the due process clause of the Fifth Amendment.  The 

Supreme Court, in DeShaney, found that the State could not be held liable, under a 

substantive due process theory, for private injuries where “it played no part in their 

creation, nor did it do anything to render [the victim] any more vulnerable to 

them.”  DeShaney v. Winnebago Cnty. Dep't of Soc. Servs., 489 U.S. 189, 201, 109 

S. Ct. 998, 1006, 103 L. Ed. 2d 249 (1989).  Then-Chief Justice Rehnquist did 

seem to carve out two exceptions to this general rule into: (i) situations in which 

the Government has a “special relationship” with a person; and (ii) situations in 

which the Government creates a dangerous condition.  Id., 197-198.   

This Circuit has focused less on creating arbitrary distinctions and more on 

identifying instances in which the Government has, with deliberate indifference, 

placed a person -- whether by creating a special relationship or not -- in a 

dangerous situation, thus violating the person’s liberty interests.  In Wood v. 

Ostrander, 879 F.2d 583 (9th Cir.1989), a state trooper arrested an intoxicated 

driver and impounded the car. The officer left Wood, a passenger in the car, 

stranded late at night in a high-crime area. Wood accepted a ride from a passing 

car and was subsequently raped. The Court held that Wood could claim § 1983 

liability, since there was a genuine issue of fact “that [the trooper] acted with 
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deliberate indifference to Wood's interest in personal security under the fourteenth 

amendment.” Id. at 588.  In L.W. v. Grubbs, 974 F.2d 119, 120 (9th Cir.1992), the 

Court held that state employees could be liable for the rape of a registered nurse 

assigned to work alone in the medical clinic of a medium-security custodial 

institution with a violent sex offender.  In Munger v. City of Glasgow, 227 F.3d 

1082 (9th Cir.2000), the Court stated that police officers could be held liable for 

ejecting a visibly drunk patron from a bar on a bitterly cold night.  

In a well-cited case, Kennedy v. City of Ridgefield, a woman was allowed to 

bring a §1983 suit against a police officer and the City employing him.  The 

plaintiff alleged that, after she reported an assault against a child to the police, she 

asked the police to notify her before talking to the alleged offender, who was a 

neighbor and who had a history of violence.  The police officer failed to do so but 

promised to patrol the area of her house until the next morning.  He failed to keep 

this promise also and the suspect broke into the woman’s house and shot her and 

her husband. 411 F.3d 1134, 1142-43 (9th Cir. 2005). 

The Court in Kennedy v. City of Ridgefield set out the elements that a 

plaintiff must show to hold a state employee liable under the “state-created danger” 

theory: first, a plaintiff must show that the officer's actions created or increased the 

danger facing him or her; and second, the plaintiff must demonstrate that the state 

official acted with deliberate indifference to a known or obvious danger.  411 F.3d 
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at 1143.  The Court defined ‘deliberate indifference’ as a stringent standard of 

fault, requiring proof that a municipal actor disregarded a known or obvious 

consequence of his actions.” Id., citing to Bryan County v. Brown, 520 U.S. 397, 

410, 117 S.Ct. 1382, 137 L.Ed.2d 626 (1997). 

In Wang v. Reno, United States prosecutors convinced China to parole a 

Chinese citizen to the United States to testify in an international drug trafficking 

case.  Wang v Reno, 81 F.3d 808, 811-812 (9th Cir. 1996). The prosecutors knew 

that Wang had been coerced into testifying falsely by Chinese officials, but did not 

reveal that fact to the defense.  Id.  Once Wang was set to testify, he was put in a 

position in which he had to choose between: (i) testifying falsely and violating U.S. 

perjury laws; or (ii) testifying truthfully and angering Chinese officials, who would 

probably put Wang to death upon his return to China. Id., at 813.   

In considering Wang’s request for injunctive relief against the Government, 

this Circuit did not focus on whether Wang was free to move about once in the 

United States,
2
 but rather, noted that Wang had been brought to the United States 

against his will and then placed in a vulnerable position.  The Court noted that: 

Unlike DeShaney, in which the victim was “in no worse a                   

position than that in which he would have been had [the              

government] not acted at all,” Wang is in a far worse position  

                                                           
2
 It does appear that Wang may have been in custody while in the United States, 

but that is not clear in the opinion. 
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because of the government's reckless actions. Had the government  

not interfered with Wang's transfer to the jurisdiction of the             

Chinese Courts, not paroled him into this country, and not subjected 

him to a life or death choice, Wang would have earned leniency in 

China and would have been able to stay in his homeland.   

Wang v. Reno, 81 F.3d at 818-19 (internal citations omitted).  Based on these facts, 

the Court found that “Wang has proven facts sufficient to establish a violation of 

his liberty interest in personal security and thus of his due process rights secured 

by the Fifth Amendment.” Id., citing to Wood, 879 F.2d at 591 n. 8. 

The facts in Wang are analogous to the facts in the present case in which the 

Government placed the members of the Crow Tribe, as well as many other tribes, 

on a reservation, took away their power to protect themselves, and, then, in 

reckless disregard of their safety, knowingly provided less law enforcement 

services than to other citizens, and repeatedly being told and admitting that 

resources were insufficient. 

IV. ARGUMENTS AS TO QUALIFIED IMMUNITY   

A.  Violation of a Clearly-Established Right 

The FBI argues that qualified immunity is appropriate because the equal 

protection rights of family members of a deceased individual as against law 

enforcement officers had not been established in 2005.  This is an issue that was 

  Case: 14-35664, 03/20/2015, ID: 9465982, DktEntry: 31-1, Page 28 of 38



24 
 

never raised below.  Thus, neither the District Court nor the Bearcrane family had 

an opportunity to address it.  

Qualified immunity was raised by defendant Oravec below in the context of 

a claim that he deprived Steven Bearcrane of his equal protection rights by failing 

to provide him the same law enforcement services that were provided to others.  

[Doc. 29, at p. 31-32] Oravec’s qualified immunity claim was rejected by the 

Magistrate Judge, the District Court and by this Court on the ground that there was 

a clearly established right to the equal provision of law enforcement services.  Nine 

years after the fact of Steven Bearcrane’s death, the United States seized upon an 

argument that Steven could have no constitutional rights to violate after his death. 

[Doc. 127] The District Court granted Oravec’s motion for summary judgment on 

the issue of qualified immunity on that ground.  [Doc. 142] 

In its response brief here, the FBI raises, for the first time, the issue of 

whether agent Oravec would have qualified immunity if this Court rules that the 

Bearcrane family has standing to bring their constitutional claims.  Response 

[DktEntry 21-1, 43-49].  It is manifestly unfair for the government to raise this 

issue in a response brief, at which point Appellants are allowed a very limited 

space in which to reply.  Further, the argument is not responsible to anything in 

Appellants’ opening brief.  In fact, the term qualified immunity is never mentioned 

in the Opening Brief, except in the Statement of the Case. 
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For that reason, should the Court find that the Bearcrane family has 

standing in this action, the Appellants request that this issue be remanded to 

the District Court for a full briefing and initial decision.  In the alternative, 

should the Court find it helpful for the Bearcrane family to brief this issue here, the 

Bearcranes request that they be allowed to do so in a supplemental brief on the 

issue of qualified immunity. 

If a supplemental briefing is requested, the Appellants would argue that the 

same right would be present in an individual capacity suit by members of the 

Bearcrane family that was present in their suit as personal representatives, that is 

the right to equal provision of law enforcement services.  The FBI attempts to 

mischaracterize the right at issue in the Bearcrane’s case for purposes of gaining 

qualified immunity.  The issue is not whether a deceased person’s family has a 

right to the equal provision of law, but, whether Native Americans have a right to 

the equal provision of law enforcement services.  That right is not in question.       

B.   Scope of an Adequate Investigation 

The FBI also raises another issue of qualified immunity that was not decided 

by the District Court, specifically, whether “the scope of an adequate investigation 

was clearly established.”  The FBI’s reasoning seems to be that a right to equal law 

enforcement services cannot be established until the courts specifically define what 

an “adequate” investigation is.  Again, this was a summary judgment issue that was 
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not decided by the District Court.  In raising this issue, the FBI is asking this Court 

to act as the court of first impression and decide whether there are genuine disputes 

as to material facts relevant to qualified immunity.   

Again, the Government is raising an issue in a response brief, at which point 

Appellants are allowed a very limited space in which to reply. Response [DktEntry 

21-1, at 50-54].  For that reason, should the Court find that the Bearcrane 

family has standing in this action, the Appellants request that this issue be 

remanded to the District Court for a full briefing within the context of the 

individual-capacity suits, and an initial decision.  In the alternative, should the 

Court find it helpful for the Bearcrane family to brief this issue here, the 

Bearcranes request that they be allowed to do so in a supplemental brief on the 

issue of qualified immunity. 

If a supplemental briefing is requested, the Appellants would argue that it is 

not necessary, or possible for the courts to delineate what constitutes an adequate 

investigation before a right to equal provision of law enforcement services is 

clearly established.  Even if the court required that there be “contours” of adequate 

investigations, the facts in this case would not fit within any conceivably 

reasonable standards.     

For example, Oravec: (i) completely failed to investigate the validity of the 

killer’s self-defense theory; (ii) Oravec failed to do, or have done basic 
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investigative tests; and (iii) Oravec wrote a summary of his investigation (a 

prosecution letter) that distorted or simply misstated the facts in the case, leading 

to the failure to get a grand jury indictment against the non-Indian killer.  Specific 

instances of an inadequate investigation include the following:  

a. Oravec completed his entire murder investigation in 

approximately a month (February 5, 2005 - March 21, 2005).  Apltn.S.E.R., 

at p. 078-079, [Oravec Depo. at 133:8-17].   

b. Oravec testified during his deposition that he did no 

investigation of the killer’s character.  Apltn.S.E.R., at p. 152-153 [Oravec 

Depo. at 235:25-236:21]. 

c. Witnesses, including two of three ranch workers, told Oravec 

that Holcomb was heavy drinker and/or used drugs, but Oravec failed to test 

him the night of the murder.  Apltn.S.E.R., at p. 127-129, 136-137 [Oravec 

Depo. at 200:19-201:20; 211:12-23].  

d. Oravec never tested the killer for drugs or alcohol.  

Apltn.S.E.R., at p. 114-117, [Oravec Depo. at 188:11-190:5].  

e. Oravec did have Bearcrane tested, and alcohol and traces of 

meth were found.  However, Oravec admitted that he had no physical 

evidence indicating the quantity of the drug in Bearcrane’s system or the 
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date of the last usage.  Apltn.S.E.R., at p. 134-137, 157-160, [Oravec Depo. 

at 209:5-211:6; 335:5-338:10].   

f. People inside the U.S. Attorney’s office and outside gave 

Oravec information as to the killer’s bad character and propensity for 

violence.  A victim assistance specialist, in the U.S. Attorney’s Office 

specifically told Oravec that Holcomb had refused to leave his job when he 

was fired, instead waiting on the property with a gun until the police came. 

Apltn.S.E.R., at pp. 179-181.   

h. Oravec ignored the Coroner’s report stating that there was no 

powder residue around Bearcrane’s wound and that there was no sign of a 

struggle.  Apltn.S.E.R., at pp. 98-101 [Oravec Depo. at 168:20-170:19].  

i. Kassandra Leachman executed an affidavit saying that, during 

her interview, Oravec seemed completely uninterested in her observations 

about the improbability of the self-defense claim.  Apltn.S.E.R., at p. 166 

[Leachman Affidavit, at ¶9]. 

Instead of investigating the self-defense claim, Oravec simply assumed that 

Bearcrane was the aggressor.  A person working on the ranch on which Steven was 

killed stated under oath that Oravec told her that “Indians can’t hold their liquor 

and drugs.”  Apltn.S.E.R., at p. 166 [Leachman Affidavit, at ¶9]. 
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In addition, Oravec failed to do, or have done even standard investigative 

tests: 

a. A blood splatter analysis could not be completed “due to the 

lack of close-up pictures with and without rulers.” Apltn.S.E.R., at pp. 93-94 

[Oravec Depo. at 163:24-164:24]. 

b. Oravec testified that no tests were done on directionality of 

shots. Apltn.S.E.R., at pp. 95-96  [Oravec Depo. at 165:1-23.],  

c. No gunshot residue kit or fingerprints were obtained by the 

Coroner “in consultation with Matt Oravec.” Apltn.S.E.R., at p. 97 [Oravec 

Depo. at 167:11-18]. 

d. Oravec discontinued DNA analysis.  Apltn.S.E.R., at pp. 108-

110 [Oravec Depo at 178:13-179:25] 

Finally, at the conclusion of his month-long investigation, Oravec wrote a 

prosecution letter to Mara Kohn outlining his findings in the Bearcrane case.  The 

letter is so biased toward a finding of self-defense that no reasonable person could 

conclude that the investigation had been fair to the Native American victim.  

Apltn.S.E.R., at pp. 145-152 [Oravec Depo. at 226:24-232:15].  See also, 

Apltn.S.E.R., at pp. 55-59 [Prosecution Letter]. 
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Many more examples of the inadequacies in Oravec’s investigation were set 

out in the briefings below and will be explored in any supplemental briefing that is 

allowed here. 

CONCLUSION 

For the reasons stated above, the Bearcrane family asks the Court to reverse: 

  1. The District Court’s finding that the Bearcrane 

Plaintiffs/Appellants lacked standing to bring claims against the FBI and agent 

Oravec in their individual capacities. 

 2. The District Court’s finding that the Bearcrane 

Plaintiffs/Appellants failed to state a cause of action against the FBI for violation 

of equal protection guaranties in the U.S. Constitution. 

 3. The District Court’s finding that Bearcrane 

Plaintiffs/Appellants did not state a cause of action against the FBI and agent 

Oravec for a violation of substantive due process. 

 5. The District Court’s finding that Bearcrane 

Plaintiffs/Appellants did not state a cause of action against the FBI and agent 

Oravec for a violation of treaty provisions. 
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Further, the Bearcrane family members further request that the Court remand 

the case to the District Court for further proceedings consistent with this Court’s 

opinion. 
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