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REPLY ARGUMENT 

A. “Special Sovereignty Interests” Exist Which Prevent the Application of 

 Ex Parte Young Exception to Eleventh Amendment Immunity. 

 The Eleventh Amendment provides: 

The Judicial power of the United States shall not be construed to 

extend to any suit in law or equity, commenced or prosecuted against 

one of the United States by Citizens of another State, or by Citizens or 

Subjects of any Foreign State.” 

 

This language expressly encompasses only suits brought against a State by citizens 

of another State, but the Supreme Court long ago held that the Amendment bars 

suits against a State by citizens of that same State as well.  In the absence of 

consent, a suit in which the State or one of its agencies or departments is named as 

the defendant is proscribed by the Eleventh Amendment.  This bar exists whether 

the relief sought is legal or equitable.  Papasan v. Allian, 478 U.S. 265, 276 

(1986). 

 Where the State itself or one of its agencies or departments is not named as 

defendant and where a state official is named instead, the Eleventh Amendment 

status of the suit is less straightforward.  In Ex Parte Young, 209 U.S. 123 (1908), 

the U.S. Supreme Court held that a suit to enjoin as unconstitutional a state 

official's action was not barred by the Eleventh Amendment. The rationale of the 

holding was based on a determination that an unconstitutional state enactment is 

void and that any action by a state official that is purportedly authorized by that 
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enactment cannot be taken in an official capacity since the state authorization for 

such action is a nullity. Papasan v. Allian, 478 U.S. 265, 276 (1986).  But as noted 

by the Court in Papasan, “Young, however, does not insulate from Eleventh 

Amendment challenge every suit in which a state official is the named defendant. 

In accordance with its original rationale, Young applies only where the underlying 

authorization upon which the named official acts is asserted to be illegal.” Papasan 

v. Allian, 478 U.S. 265, 277 (1986). 

 It is recognized that in Verizon Md. Inc. v Public Serv. Comm’n of Md., 535 

U.S. 635, 645 (2002), the U.S. Supreme Court determined that a Court need only 

conduct a straightforward inquiry into whether the Complaint alleges an ongoing 

violation of federal law and such Complaint seeks prospective relief.  Yet, in Idaho 

v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 281 (1997), the Court recognized 

that ordinarily, an allegation of ongoing violation of federal law and a request for 

prospective relief is sufficient to invoke Ex Parte Young.  It is submitted that the 

Court in  Coeur d’Alene Tribe recognized that when “special sovereignty interests” 

of a State are implicated, then the case is not an ordinary situation which the Ex 

Parte Young exception to the Eleventh Amendment would apply.  Idaho v. Coeur 

d’Alene Tribe of Idaho, 521 U.S. 261, 281 – 283 (1997).  It is submitted that the 

protection of children is a “special sovereignty interest” that is implicated in this 
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case and the Ex Parte Young exception to the Eleventh Amendment should not 

apply. 

 The State of South Dakota has codified statutes regarding juveniles (SDCL 

Chapter 26-7A) and protection of children from abuse and neglect (SDCL Chapter 

26-8A).  The purpose of these statutes is: 

[T]o establish an effective state and local system for protection of 

children from abuse or neglect.  Adjudication of a child as an abused 

or neglected child is an adjudication of the status or condition of the 

child who is the subject of the proceedings and is not necessarily an 

adjudication against or in favor of any particular parent, guardian, or 

custodian of the child. 

SDCL 26-8A-1. 

The South Dakota Supreme Court has recognized: 

It is important to bear in mind that parents, natural or adoptive, have a 

fundamental right to their children. However, it is not an absolute or 

unconditional right. The State, as parens patriae, takes a necessarily 

strong interest in the care and treatment of every child within its 

borders. 

Matter of N.J.W, 273 N.W.2d 134, 137 (S.D. 1978). 

 The sovereign interest of South Dakota, and other states, regarding the 

protection of children is recognized by ICWA Section 1922 as it recognizes that 

emergency custody under State law is necessary to protect all children – including 

Indian children.  It is respectfully submitted that this suit infringes upon the State’s 
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special sovereign interest to protect all children within its borders and the Eleventh 

Amendment applies. 

B. State Officials Fleming and Valenti Are Not Final Policymakers and 

 Neither Created or Enforced Any Alleged Unconstitutional Policies. 

1. State Officials Fleming and Valenti are Not Final Policymakers. 

 In the Plaintiffs’ Complaint, they alleged that this lawsuit challenges three 

policies, practices, and customs of the Defendants: 

(1) removing Indian children from their homes without affording them, their 

parents, or their tribe a timely and adequate hearing as required by the Due 

Process Clause;  

(2) removing Indian children from their homes without affording them, their 

parents, or their tribe a timely and adequate hearing as required by the Indian 

Child Welfare Act, and 

(3) removing Indian children from their homes without affording them, their 

parents, or their tribe a timely and adequate hearing and then coercing the 

parents into waiving their rights under the Due Process Clause and the 

Indian Child Welfare Act to such a hearing. 

(Fleming/Valenti Appx. at 003).1  

 

The Plaintiffs then asserted the legal conclusion that “Each Defendant is a ‘policy 

maker’ with respect to the policies challenged in this suit.” (Fleming/Valenti Appx. 

at 007, ¶12).  The District Court adopted that legal conclusion in all its subsequent 

                                                 
1
 The Plaintiffs cited to the Fleming/Valenti Appendix by use of the reference 

“DSS-App at page number.” 

Appellate Case: 17-1137     Page: 8      Date Filed: 06/30/2017 Entry ID: 4553327  



5 
 

rulings without undertaking a legal analysis that the legal conclusion was accurate, 

which it is not. 

 In Monell v. New York City Dept. of Social Services, 436 U.S. 658 (1978), 

the U.S. Supreme Court determined that “Congress did not intend municipalities to 

be held liable unless action pursuant to official municipal policy of some nature 

caused a constitutional tort.”  Monell, 436 U.S. at 691; Pembaur v. City of 

Cincinnati, 475 U.S. 469, 477 (1986).  The U.S. Supreme Court also hastened to 

recognize that municipal liability attaches (1) where the decision maker possesses 

final authority to establish municipal policy, (2) the official must also be 

responsible for establishing final governmental policy respecting such activity 

before the municipality can be held liable, and (3) whether the official had final 

policymaking authority is a question of state law.   Pembaur, 475 U.S. at 481 – 

483.  [Emphasis added]. 

 Monell’s applicability turns on that fact that a municipality is a “person” 

under 42 U.S.C. § 1983.  Prior to Monell, the U.S. Supreme Court had determined 

that a State was not a “person” within the meaning of § 1983.  In Monroe v. Pape, 

365 U.S. 167 (1961) the Court had ruled that a municipality was not a “person” 

under § 1983.  That being the case, § 1983 could not have intended to include 

States as parties defendants.  But in Monell, the Court overruled Monroe, holding 

that a municipality was a person within the meaning of § 1983.  Since then, 
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members of the Court had debated whether a State is a “person” within the 

meaning of § 1983.  Will v. Michigan Dept. of State Police, 491 U.S. 58, 62 

(1989). 

 In Will v. Michigan Dept. of State Police, 491 U.S. 58 (1989) the Court 

settled this issue by holding that neither the State nor its officials acting in their 

official capacities are “persons” under § 1983.  Will, 491 U.S. at 71.  The existence 

of the Eleventh Amendment applicable to the States or governmental entities that 

are considered “arms of the States” for Eleventh Amendment purposes leads to this 

conclusion. 

 Monell establishes a doctrine of municipal or county [local government] 

liability.  The final policymaker framework grew out of Monell.  The final 

policymaker framework and delegation framework by a final policymaker, as 

recently expressed in Soltesz v. Rushmore Plaza Civic Center, 847 F.3d 941 (8
th
 

Cir. 2017), does not apply to Ms. Fleming and Ms. Valenti as they are State 

officials, not officials of a local government – municipal or county officials. 

2. A Policy to Not Provide Parents With an ICWA Affidavit Does 

 Not Exist. 

 The Plaintiffs, rather than accepting the fact that evidence exists and that a 

policy exists to provide parties – including parents – with the ICWA Affidavit, 

choose to impugn the credibility of Ms. Van Hunnik, a 30 plus year child 
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protection services employee.  Plaintiffs cited to Fleming/Valenti Appx. at 225 and 

highlighted (in bold) certain text as follows: 

 

(Appellees’ Brief at page 86). 

But what the Plaintiffs failed to highlight was the following language: 

 

(Fleming/Valenti Appx. at 225). 

It is axiomatic that “parties” includes parent(s), as the parent(s), if known, are the 

respondents on all of the pleadings in temporary emergency custody proceedings. 

 Also, the Pennington County Deputy State’s Attorney who handles 

emergency custody cases for the State, Roxanne Erickson, submitted an Affidavit 

to the District Court.  (Fleming/Valenti Appx. at 227 - 237).  Ms. Erickson 
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corroborated that parents are provided with an ICWA Affidavit when she stated, 

“ICWA Affidavits and the DSS Affidavits are provided to the parents, custodian, 

and Tribe in Court.”  (Fleming/Valenti Appx. at 230, ¶38).  So contrary to any 

assertion by the Plaintiffs, or determination by the District Court, there does not 

exist a policy to not provide parents with a copy of the ICWA Affidavit at the 48 

Hour Hearing. 

3. There Existed No Policy to Use a Standard Other Than Imminent 

 or Impending Danger Regarding Emergency Custody of All 

 Children. 

 There is no dispute that ICWA Section 1922 provides for emergency 

removal of Indian children or emergency placement of Indian children under 

applicable state law in order to prevent imminent physical damage or harm to the 

child.   

 Under applicable state law, SDCL 26-7A-12 provides five instances in 

which a law enforcement officer can take a child into temporary custody without a 

Court order.  In particular, SDCL 26-7A-12(4) allows such temporary custody “If 

the officer believes there exists an imminent danger to the child’s life or safety ....”  

SDCL 26-7A-13 provides for Court ordered, with or without hearing, emergency 

custody under certain circumstances, to include when “There exists an imminent 

danger to the child’s life or safety . . . .”  See, SDCL 26-7A-13(1)(b). 
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 Ms. Van Hunnik explains in her Affidavit the process then undertaken by 

Child Protection Services (CPS) regarding an Indian child that is taken into 

emergency custody by law enforcement.  (Fleming/Valenti Appx. at 158 - 194, ¶¶ 

12 - 57).  In essence, CPS must evaluate the existence of present danger to the 

child and imminent/impending danger to the child if the child is to be reunited with 

the parent(s). 

 SDCL 26-7A-12(4) and SDCL 26-7A-13(1)(b) use the terminology  

“imminent danger to the child’s life or safety.”  25 U.S.C. § 1922 uses the 

terminology “imminent physical damage or harm.”  Clearly no one can argue that 

the terminology “danger to the child’s life or safety” or “physical damage or harm” 

are not one in the same or synonymous.  The referenced statutes and associated 

child protection statutes do not define the term “imminent.”  Nor does § 1922 or 

other associated ICWA statutes. 

 The South Dakota Supreme Court referenced Black's Law Dictionary’s 

(1979) definition of  “imminent” as “near at hand; mediate rather than immediate; 

close rather than touching; impending; on the point of happening; threatening; 

menacing; perilous” in State v. Archambeau, 322 N.W.2d 879, 880 (S.D. 1982).  

[Emphasis supplied.] 
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 One of the documents provided to the Court and parties in an emergency 

child custody case by a CPS worker is the Affidavit of the Department.  

(Fleming/Valenti Appx. at 220 - 221).  As part of the Affidavit, the CPS worker 

states: 

 

(Fleming/Valenti Appx. at 220). 

 Another document provided to the Court and parties in an emergency child 

custody case by a CPS worker is the ICWA Affidavit.  (Fleming/Valenti Appx. at 

98 - 100).  The ICWA Affidavit describes, among other things, the circumstances 

which led to the emergency custody of the child(ren).  Further the CPS worker “. . . 

requests that this Court find that for purposes of the continued custody of the child, 

DSS has met the ICWA requirements . . . .”  (Fleming/Valenti Appx. at 99). 

 So contrary to any assertion by the Plaintiffs or determination by the Court, 

the standard used by CPS is imminent/impending danger.  Children who are 

determined to be safe if returned to their custodian or parent are reunified.  

Children who will not be safe, due to the existence of imminent/impending danger, 
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cannot be reunified with their custodian or parent until such imminent/impending 

danger no longer exists or can be safely managed. 

4. There Existed No Policy to Acquiesce to Presiding Judge Davis’ 

 Alleged Policies and it is Legally Impossible to Acquiesce to Judge 

 Davis Even if He Was a Policymaker. 

 The Plaintiffs have significantly tempered their advocacy on this issue, 

almost to the point that it appears they have abandoned it.  Plaintiffs appear to 

suggest that because the District Court was allegedly correct in deciding the 

previous two alleged policy issues, the correctness or incorrectness of the Court’s 

decision on acquiescence is moot or of no significance.  To the contrary.  A review 

of the District Court’s decision shows the Court’s basis for liability of Ms. Fleming 

and Ms. Valenti was because each was a “policymaker” and because each was a 

“policymaker” they acquiesced to Judge Davis, who was a “policymaker.” 

The Court examined the claims against Judge Davis, and listed alleged six 

Judge Davis initiated polices, practices and customs for 48-hour hearings which 

allegedly violate the Due Process Clause and ICWA.  The list is: 

 Not allowing parents to see the ICWA petition filed against them; 

 Not allowing the parents to see the affidavits supporting the ICWA 

petition;  

 Not allowing the parents to cross-examine the person who signed the 

affidavit;  

 Not permitting the parents to present evidence;  
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 Placing Indian children in foster care for a minimum of 60-days without 

receiving any testimony from qualified experts related to “active efforts” 

they made to prevent the break-up of the family; and  

 Failing to take expert testimony that continued custody of the child by the 

Indian parents or custodian is likely to result in serious emotional or 

physical damage to the child. 

(Add. 3, pg. 24; Fleming/Valenti Fleming/Valenti Appx. 270). 

 

The District Court then determined that Judge Davis’ decisions are “final 

decisions” for purposes of § 1983, and he established each of the policies and 

procedures for conducting 48-hour hearings and Judge Davis was empowered to 

change them at anytime.  (Add. 3, pg. 25; Fleming/Valenti Fleming/Valenti Appx. 

271). 

As to State’s Attorney Vargo, DSS Secretary Valenti and Ms. Fleming, the 

District Court pointed out that the Plaintiffs asserted that these three defendants 

“acquiesced” in Judge Davis’ policies regarding the manner in which 48-hour 

hearings were conducted.  (Add. 3, pg. 26; Fleming/Valenti Appx. 272).  The 

Court determined that “There is no evidence any of these three defendants or their 

courtroom representatives, Deputy States Attorneys or case workers sought to 

change the practices established by Judge Davis.”  Id.    

The District Court went on to rule: 

 

When these defendants did not challenge Judge Davis’ policies for 

conducting 48-hour hearings, his policies became the official policy 

governing their own agencies.  Coleman v. Watt, 40 F.3d 255, 262 (8
th
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Cir. 1994).  ‘[B]y acquiescence in a long standing practice’ of Judge 

Davis ‘which constitutes the standard operating procedure’ of the 

Seventh Circuit Court, these defendants exposed themselves to 

liability.  [Jett v. Dallas Independent School District, 491 U.S. 

701,737 (1989)]. 

**************** 

The defendants are policy makers for purposes of 42 U.S.C. § 1983. 

(Add. 3, pgs. 26 – 27; Fleming/Valenti Appx. 272 – 273). 

 

 Once the District Court determined that the Defendants were 

“policymakers,” the court addressed the “Section 1922 Claims” and “Due Process 

Claims.”  When the Court addressed the Section 1922 Claims, it began to 

characterize the “defendants” collectively.  For example, the Court held that “A 

simple examination of [the DOI Guidelines and SD Guidelines] should have 

convinced the defendants that their policies and procedures were not in conformity 

with ICWA § 1922, the DOI Guidelines or the Guidelines promulgated by the 

South Dakota Unified Judicial System.” [Emphasis added].  (Add. 3, pg. 34; 

Fleming/Valenti Appx. 280).  The Court then went on to address Judge Davis’ 

alleged conduct in handling the 48-hour hearings which apparently the Court felt 

the other Defendants acquiesced to, which in turn made them liable.  (Add. 3, pgs. 

34 – 35; Fleming/Valenti Appx. 280 – 281). 

 When the District court moved to the “Due Process Claims,” the 
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Court continued to characterize the “defendants” collectively.  The Court 

held: 

 Judge Davis and the other defendants failed to protect Indian 

parents’ fundamental rights to a fair hearing by not allowing them 

to present evidence to contradict the State’s removal documents; 

 

 The defendants failed by not allowing the parents to confront and 

cross examine DSS witnesses; 

 

 The defendants failed by using documents as a basis for the court’s 

decision which were not provided to the parents and which were 

not received into evidence at the 48-hour hearings. 

 

(Add. 3, pg. 42; Fleming/Valenti Appx. 288).  [Emphasis supplied]. 

 

 The basis of liability in this case of Ms. Fleming and Ms. Valenti was the 

alleged acquiescence to Judge Davis and his alleged policies.  But legally, there 

could be no acquiescence to create such liability of Ms. Fleming and Ms. Valenti 

as they could not legally acquiesce to Judge Davis.  They were not policymakers 

and Judge Davis was not a subordinate of Ms. Fleming and/or Ms. Valenti.  See, 

City of St. Louis v. Praprotnik, 485 U.S. 112, 127 (1988). 

C. Section 1922 – Imminent Physical Damage or Harm.  

 In the abstract, the Plaintiffs take the position, agreed to by the District 

Court, that Section 1922 only allows continued emergency custody of an Indian 

child that has suffered from physical damage.  The Plaintiffs advocate, and the 
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District Court agreed, that emotional harm, apparently regardless of severity2, 

alone ipso facto does not justify continued emergency custody of an Indian child.  

Fortunately, the BIA Guidelines tell us otherwise. 

 The BIA Guidelines were published in 1979. (Fleming/Valenti Appx. at 364 

– 375).  Section B.7 has the heading “Emergency Removal of an Indian Child.”  

(Fleming/Valenti Appx. at 369).  Under Section B.7(d), the Guidelines state: 

Absent extraordinary circumstances, temporary emergency custody 

shall not be continued for more than 90 days without a determination 

by the court, supported by clear and convincing evidence and the 

testimony of at least one qualified expert witness that custody of the 

child by the parent or Indian custodian is likely to result in serious 

emotional or physical damage to the child. 

(Fleming/Valenti Appx. at 369 - 370). 

 As can be seen, the BIA Guidelines recognize that “serious emotional or 

physical damage” to a child can be the basis for continued temporary emergency 

custody, but a limit of 90 days exists, absent extraordinary circumstances.  

  

                                                 
2
 Apparently if a young child witnesses intoxicated family members engage in a 

severe physical altercation and the young child vomits due to fear and anxiety, the 

fact the child only suffered an emotional reaction to the incident, but was not 

physically damaged or physically harmed by the family members, means that 

continued temporary emergency custody of that child should not continue. 
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JOINDER WITH CONSOLIDATED APPELLANTS 

 Pursuant to Fed. R. App. P. 28(j), Ms. Fleming and Ms. Valenti join in the 

arguments made in the Reply Briefs of the Appellants in the consolidated appeals. 

CONCLUSION 

 Based upon the aforementioned, Ms. Fleming and Ms. Valenti respectfully 

request the Court of Appeals dismiss the case.  In the alternative, that the Court of 

Appeals vacate the Orders, Declaratory Judgment, and Permanent Injunction, and 

remand to the District Court for proceedings consistent with the Court of Appeals’ 

decision. 

 Dated:  June 30, 2017. 

 

      MORRIS LAW FIRM, PROF. LLC 

       

      /s/ Robert L. Morris 

      Robert L. Morris 

      Special Assistant Attorney General 

      P.O. Box 370 

      704 7
th

 Avenue, STE 202 

      Belle Fourche, SD 57717-0370 

      (605) 723-7777 

      bobmorris@westriverlaw.com 

 

      Attorney for Defendants/Appellants  

      Lisa Fleming and Lynne A. Valenti 
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