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1 

COUNTER-STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the district court correctly held that MGM failed to establish 

that it had Article III standing to challenge Special Act 15-7, given that 

Special Act 15-7 does not prohibit MGM from taking whatever actions, 

if any, MGM is willing and able to take toward developing a 

Connecticut casino and does not provide MGM's putative competitors a 

competitive advantage in pursuing an opportunity to develop a casino 

that Special Act 15-7 makes explicit may never materialize? 

2. Whether—to the extent MGM's standing depends on the interpretation 

of Connecticut law—the district court's interpretation of Connecticut 

law was correct, or, if this Court disagrees and concludes that 

Connecticut law is unclear, whether the federal courts should abstain or 

certify the question to the Connecticut courts so they can decide it in 

the first instance? 

3. Whether MGM's claims are constitutionally or prudentially ripe given 

that Special Act 15-7 explicitly provides that no casino will be 

authorized unless and until a separate law is enacted, no such law has 

yet been enacted, one can only speculate whether any such law will ever 

be enacted and, even if it were, it may be drafted in a way that obviates 

the constitutional concerns MGM has raised in this litigation? 
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2 

STATEMENT OF THE CASE 

 MGM seeks to challenge a law that explicitly denies MGM's competitors 

authority to operate casinos and instead imposes procedural burdens and 

transparency requirements on those competitors in the event they continue to 

pursue such authority.  The law does not injure MGM, and the district court 

correctly held that MGM lacks standing to challenge it. 

STATEMENT OF THE RELEVANT FACTS 

1. Special Act 15-7's Evolution, its Procedural Transparency 
Requirements and its Failure to Authorize any New Casino 

 SA 15-7 ("SA 15-7" or "the Act") began as Senate Bill 1090.  In its original 

form, SB 1090 would have "authorized the Commissioner of Consumer Protection 

["the DCP"] to 'issue up to three gaming licenses to the Mashantucket Pequot and 

Mohegan Tribe of Indians of Connecticut [collectively "the Tribes"] to authorize such 

tribes to act jointly to establish and operate up to three casino gambling facilities in 

the state.'"  (A 14 ¶ 22 (quoting S.B. 1090, § 2(i)(2)).  No additional legislation would 

have been necessary to allow the Tribes to operate up to three new commercial 

casino gaming facilities in Connecticut. 

 Concerns were raised regarding that proposal in light of the existing 

agreements among the State and the Tribes, and the General Assembly instead 

enacted SA 15-7.  (A 15 ¶ 23).  In contrast to the initial bill—which would have 

authorized casinos—SA 15-7 expressly provides that the Tribes "may not establish a 

casino gaming facility in the state until the General Assembly has amended state 

law to provide for the operation of and participation in a casino gaming facility" by 
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the Tribes.  (A 73 § 1(d)).  No such amendment existed at the time MGM filed its 

Complaint.1  And no such amendment exists now, over a year after MGM filed its 

Complaint. 

Instead of authorizing the Tribes to operate casinos, SA 15-7 imposed 

procedural requirements on the Tribes that ensured that if the Tribes continued to 

pursue an additional casino despite the concerns that had been raised publicly the 

process that led to any future casino proposal would be transparent.2  The Tribes 

would be required to partner together to create a single tribal business entity 

("TBE") "owned exclusively" by both Tribes and to register it in a public filing with 

the Secretary of the State.  (A 72 § 1(1); A 73 § 1(f)).  They would also be required to 

issue a request for proposals ("RFP") that included certain information, and to 

publicly post that RFP on the DCP's web site.  (A 72 § 1(b)).  In addition, if and 

when the Tribes issued a RFP, they would be required to submit monthly status 

reports to twelve separate state officials or entities regarding any negotiations with 

a municipality.  (A 73 § 1(e)). 

SA 15-7 makes explicit that the Tribes are guaranteed nothing, even if they 

comply with all of SA 15-7's requirements.  The Act expressly provides that any 

development agreement the TBE enters into with any municipality after the public 

process "shall be contingent upon amendments to state law enacted by the General 

                     
1 As will be discussed in more detail below, only facts in existence at the time MGM 
filed its initial Complaint are relevant to the standing analysis. 
2 At the time MGM filed suit, the Tribes had not created a tribal business entity, or 
taken any of the other steps set forth in SA 15-7.  See A3 (suit was filed August 4, 
2015); A 23, ¶ 55 (tribal business entity formed and registered August 24, 2015).  
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Assembly that provide for the operation of and participation in a casino gaming 

facility by such tribal business entity," (A 73 § 1(c)), and reiterates that any tribal 

business entity "may not establish a casino gaming facility in the state until the 

General Assembly has amended state law to provide for the operation of and 

participation in a casino gaming facility by such tribal business entity and such law 

has taken effect."  (A 73 § 1(d)). 

2. MGM's Allegations 
 
MGM is currently in the process of developing a casino in Springfield, 

Massachusetts (a little less than 10 miles from the Connecticut border).  (A 21, ¶¶ 

43, 49).  As part of its agreement with Springfield and its Massachusetts casino 

license, MGM is prohibited from applying for a license for, managing, operating or 

having a financial interest in a casino located within a 50 mile radius of Springfield.   

(A 22, ¶ 49).  The radius restriction MGM agreed to covers most of Connecticut. 

Despite the radius restriction, MGM alleges that it "is ready, willing, and 

able to compete for the opportunity to develop a commercial casino gaming facility 

in Connecticut but is excluded by the Act from competing for this opportunity."  (A 

11 ¶ 6).  In MGM's view, it is excluded from competing because SA 15-7: only allows 

municipalities to negotiate with the TBE, only allows the TBE to have its RFP 

posted on the DCP's website and signals state approval of any TBE proposal.  (A 9-

27). 

MGM's Amended Complaint has four Counts, two under the Equal Protection 

Clause (A 27-29) and two under the dormant Commerce Clause.  (A 29-32).  MGM 

Case 16-2158, Document 49, 08/24/2016, 1848385, Page12 of 57



5 

seeks declaratory and injunctive relief, as well as attorneys' fees and expenses.  (A 

32-33). 

THE RELEVANT PROCEDURAL HISTORY AND RULINGS PRESENTED 
FOR REVIEW 

 MGM filed this action on August 4, 2015.  (A 3, No. 1).  Defendants timely 

moved to dismiss MGM's initial Complaint, arguing inter alia that MGM lacked 

standing because SA 15-7 does not cause MGM injury, particularly given MGM's 

radius restriction that precludes it from operating a casino in most of Connecticut.  

(A 4, No. 21; Dist. Ct. ECF No. 21-1, p. 11 & n.3). 

 MGM subsequently filed the Amended Complaint that is operative for this 

appeal.  (A 9-27).  Defendants again timely moved to dismiss, arguing that: MGM 

had not met its burden to establish standing, MGM's claims were neither 

constitutionally nor prudentially ripe, to the extent Connecticut law was materially 

unclear abstention or certification was appropriate and the Eleventh Amendment 

barred MGM's claims against Governor Malloy.  (A 6, No. 44; A 36-110; A 234-45). 

 The district court (Thompson, J.) granted Defendants' Motion to Dismiss on 

June 23, 2016.  (A 246-65).  The court began by recognizing that MGM did not 

oppose the dismissal of its claims against Governor Malloy on Eleventh Amendment 

grounds and therefore granted that aspect of Defendants' Motion.  (A 253).  MGM 

does not challenge this aspect of the district court's decision.  MGM's Br., p. 8 n.1. 

 The court then addressed MGM's remaining claims and held that MGM 

lacked standing.  (A 253).  Specifically, the court noted that "'[t]o establish Article 

III standing'" MGM had to plead an injury that was "concrete, particularized, and 
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actual or imminent; fairly traceable to the challenged action; and redressable by a 

favorable ruling.'"  (A 254) (quoting Clapper v. Amnesty Int'l USA, 133 S. Ct. 1138, 

1147 (2013) (additional quotation marks omitted)).  The court concluded that MGM 

had "not adequately alleged [such] an injury" and therefore held that MGM failed to 

establish standing.  (A 254).3 

 In so holding, the court noted that MGM contended that it had "been injured 

in two ways: (1) the Tribes have been given an exclusive right to move forward with 

developing a casino gaming facility in Connecticut, and (2) even if the Act does not 

give the Tribes an exclusive right to move forward with developing a casino gaming 

facility, it gives the Tribes a competitive advantage over MGM."  (A 254).   

Neither of those alleged injuries was adequate to establish standing.  (A 254).  

MGM's exclusive right argument lacked any basis in SA 15-7 or otherwise under 

Connecticut law (A 254-60).  And MGM's competitive advantage argument failed 

because the "alleged 'barriers'" MGM relied on were "materially different" from 

those that had previously been held to support standing and MGM's claims of injury 

were too "abstract, subjective and speculative" to establish standing and also were 

not supported by sufficient factual allegations in MGM's Amended Complaint.  (A 

260-65). 

 The district court issued its decision on June 23, 2016 (A 265), and entered 

Judgment on June 30, 2016.  (A 267).  MGM timely appealed on June 23, 2016, 

hours after the district court issued its decision.  (A 268).    

                     
3 Because the court held that MGM had failed to adequately allege injury, the court 
did not analyze the remaining standing requirements or ripeness.  (A 254). 
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SUMMARY OF THE ARGUMENT 

Both the Supreme Court and this Court have made clear that to establish 

standing a plaintiff has the burden of plausibly alleging facts that support a finding 

of injury and that the claimed injury must be sufficiently imminent to warrant the 

invocation of federal jurisdiction.  The district court correctly held that MGM failed 

to meet that burden and therefore lacked standing. 

ARGUMENT 

I. THE DISTRICT COURT CORRECTLY HELD THAT MGM DID 
NOT ESTABLISH STANDING TO CHALLENGE SA 15-7 

"No principle is more fundamental to the judiciary's proper role in our system 

of government than the constitutional limitation of federal-court jurisdiction to 

actual cases or controversies."  Spokeo, Inc. v. Robins, ___ U.S. ___, 136 S. Ct. 1540, 

1547 (2016) (quotation marks omitted).  "Standing to sue is a doctrine rooted in the 

traditional understanding of a case or controversy" and the Supreme Court has 

"established that the 'irreducible constitutional minimum' of standing consists of 

three elements."  Id. (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 

(1992)).  "The plaintiff must have (1) suffered an injury in fact, (2) that is fairly 

traceable to the challenged conduct of the defendant, and (3) that is likely to be 

redressed by a favorable judicial decision."  Id. 

MGM, "as the party invoking federal jurisdiction bears the burden of 

establishing these elements."  Id.  "Where, as here, a case is at the pleading stage, 

the plaintiff must 'clearly . . . allege facts demonstrating' each element."  Id. 

(quoting Warth v. Seldin, 422 U.S. 490, 518 (1975)).   
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MGM correctly acknowledges that for it to meet that burden and for its 

Amended Complaint to survive Defendants' Motion to Dismiss, the facts MGM 

alleged had to "'affirmatively and plausibly suggest that [MGM] has standing to 

sue.'"  MGM Br., p. 23 (quoting Carter v. HealthPort Techs., LLC, 822 F.3d 47, 56–

57 (2d Cir. 2016) (additional quotation marks omitted in MGM Br.)). 

The district court held that they did not.  Specifically, the court held that 

MGM failed to meet its burden to establish that it suffered an "injury in fact, the 

'first and foremost' of standing's three elements."  Spokeo, 136 S. Ct. at 1547 

(quoting Steel Co. v. Citizens for Better Environment, 523 U.S. 83, 103 (1998)).  After 

careful analysis, the court concluded that MGM's claim that it was injured because 

SA 15-7 "grants valuable casino-development rights exclusively to" the Tribes, 

MGM Br., p. 1, had no basis in SA 15-7 or otherwise under Connecticut law (A 254-

59) and that MGM's claim that it was injured because of a claimed competitive 

advantage for the Tribes had no basis in standing precedent or MGM's Amended 

Complaint.  (A 260-65).  The district court's decision was correct and this Court 

should affirm it. 

A. The District Court Correctly Rejected MGM's Argument that 
SA 15-7 Injures MGM by Granting the Tribes Exclusive Casino-
Development Rights 

 
MGM focused on two arguments below4 to support its claim of injury.  (A 

254).  The first was that SA 15-7 injures MGM because it gives the Tribes "an 

                     
4 MGM makes substantially different arguments on appeal than it made to the 
district court.  As will be discussed in more detail below, this Court should decide 
this appeal based on the arguments MGM properly presented below.  In any event, 
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exclusive right to move forward with developing a casino gaming facility in 

Connecticut."  (A 254).  The district court correctly held that MGM's argument 

lacked merit and rejected it.  (A 256). 

This Court is "bound to interpret Connecticut law according to Connecticut's 

own interpretive rules."  Martin v. Hearst Corp., 777 F.3d 546, 550 (2d Cir.), cert. 

denied, 136 S. Ct. 40 (2015) (quotation marks omitted).  As the district court 

recognized, "[u]nder those rules, '[t]he meaning of a statute shall, in the first 

instance, be ascertained from the text of the statute itself and its relationship to 

other statutes.'"  Id. (quoting Conn. Gen. Stat. § 1–2z); see also A 259-60. 

As to SA 15-7's text, the district court correctly found that "[n]othing in the 

text of the Act itself confers on the Tribes an exclusive ability to negotiate and enter 

into a casino development agreement with a municipality," and MGM offered no 

argument to the contrary either below or on appeal.  (A 260).   

As to SA 15-7's relationship with other statutes, the district court found that 

"reading the Act in relationship to other statutes [does not] suggest that the Act 

confers on the Tribes such an exclusive ability."  (A 260).  Although MGM made an 

argument on this aspect of the analysis, the court properly rejected it. 

Specifically, MGM argued that SA 15-7 "prevents a municipality from 

entering into a casino development agreement with any entity other than the tribal 

business entity."  (A 256).  Although MGM conceded that "Conn. Gen. Stat. § 7-194 

provides municipalities with a general power to enter into contracts" (A 256; MGM 

                                                                  
MGM's new arguments are no stronger than its old arguments, and this Court 
should reject them if it decides to reach them. 
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Br. p. 44), in MGM's view that general power could not possibly include the power 

to enter into contingent casino development agreements because that would render 

SA 15-7 imposition of procedural requirements relating to such agreements with the 

TBE "'meaningless.'" (A 256 (quoting MGM Opp., p. 16 (Dist. Ct. ECF No. 47)). 

The district court correctly held that "the premise of [MGM's] argument is 

flawed."  (A 256).  There is no "positive repugnancy" between § 7-194's grant to 

"municipalities [of] a power to enter into contracts that extends beyond the power to 

enter into casino development agreements" and SA 15-7's provision for "specific 

requirements for when a municipality and the tribal business entity enter into a 

casino development agreement." (A 257).  Therefore, SA 15-7 "should not be read as 

cabining, by negative implication, the power of municipalities to enter into 

contracts" and the court concluded "that the Act does not preclude municipalities 

from entering into casino development agreements with entities like MGM."  (A257-

58). 

MGM criticizes the district court's analysis, but its argument ignores the text 

of the Act and its legislative history when they are inconvenient.  MGM Br., pp. 43-

47.  Regarding the text, MGM represents that SA 15-7 "unambiguously provides a 

grant of authority" for municipalities to "enter into a development agreement."  

MGM Br., p. 46 (emphasis in MGM Br.).  To the extent MGM implies that SA 15-7 

grants a municipality authority to enter into a development agreement that would 

allow for the operation of a casino without future express statutory authorization, 

MGM ignores SA 15-7's explicit statement that "[a]ny such development agreement 
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shall be contingent upon amendments to state law enacted by the General Assembly 

that provide for the operation of and participation in a casino gaming facility by 

such tribal business entity."  (A 73 § 1(c)).   

Despite its protestations that any such contingent agreement would be void 

(MGM Br., p. 45), MGM has cited no authority holding that a municipality cannot 

enter into such a contingent agreement.  That is not surprising—the Connecticut 

Supreme Court has made clear that contracts are unenforceable only in "situation[s] 

in which enforcing a noncompliant contract would thwart the purpose of the statute 

or invite violations thereof."  D'Angelo Dev. & Const. Co. v. Cordovano, 278 Conn. 

237, 250 (2006).  There is no basis in law or logic to argue that a development 

agreement that would expressly be conditioned on the passage of future legislation 

authorizing that very agreement would somehow "thwart the purpose of the 

statute."  Id. 

With no help from SA 15-7's text or its relationship with other statues, MGM 

asks this Court to look to SA 15-7's legislative history and criticizes the district 

court for not relying on that history.  MGM Br., p. 47.  MGM's criticism of the 

district court lacks any merit.  SA 15-7's text and its relationship with other 

statutes make clear that SA 15-7 does not authorize municipalities to do anything 

they could not already do, and the district court properly refused to "consider 

extratextual evidence as to the meaning of the statute." (A 260). 

But even if this Court could look to SA 15-7's legislative history, it would not 

help MGM at all.  Remarkably, MGM ignores the key colloquy among legislators on 
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the issue in its Brief even after Defendants pointed out MGM's failure to address it 

in its briefing below and the district court reached out to note MGM's failure in its 

decision.  (A 51-52; A 237-38; A 260 n.2).  That colloquy involved Representative 

Dargan, who co-sponsored SB 1090, whose views MGM argues are entitled to 

particular weight (A 237; MGM Br., p. 40) and whose other comments MGM relies 

on repeatedly in its Brief. (MGM Br., pp. 12, 35, 39 & 47).  Representative Dargan 

was specifically asked whether the bill that became SA 15-7 was "symbolic" and 

whether if the bill did not pass there was "anything that would prohibit the tribes 

[and a fortiori MGM] . . . from negotiating with towns for possible [off-reservation 

casino] developments."  (A 133-35).  He responded that there was not.  (A 133-35). 

Senator Fasano, who opposed the bill, echoed Representative Dargan's 

comments and argued that: 

I know we don't really need this bill.  There is nothing that prohibits 
these people to start talking.  There's nothing that prohibits the tribe 
to go out and talk to municipalities about what they wanna do, [w]here 
they wanna do it while we determine if we can do it.  Nothing prohibits 
them.  These are two private entities who can get together and discuss 
proposals and put plans and do projections and write-ups and be ready 
to go. 

 
(A 203).  Incredibly, MGM refers to this "statement by Senator Fasano cited by the 

district court" and asks this Court to disregard it because "Senator Fasano opposed 

the Act, and statements of legislators opposing a bill are entitled to little, if any, 

weight." MGM Br., p. 47 n.15 (emphasis in MGM Br.).   

But MGM again ignores the separate colloquy with Representative Dargan, a 

sponsor of SA 15-7 making the same point—which the district court cited along with 
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Senator Fasano's statement (A 260 n. 2; A 51-52)—even though Defendants and the 

district court pointed it out and even though elsewhere in its Brief MGM asks this 

Court to place special stock in Representative Dargan's (more generic and less 

relevant) statements because "statements from the Act's sponsors are entitled to 

weight in interpreting the Act's meaning and effect."  MGM Br., p. 40; see also 

Pereira v. State Bd. of Educ., 304 Conn. 1, 26 n. 18 (2012) (noting that although 

statements of opponents "ordinarily are entitled to less weight than those of its 

proponents, there are instances in which we have found them to be relevant," 

including where "both the legislators in support of and the legislators in opposition 

to the proposed legislation" made similar remarks (quotation marks omitted)).   

Try as it might, MGM cannot avoid that SA 15-7's sponsors, its opponents, 

the state and the district court are all in agreement: SA 15-7 does not "confer[] on 

the Tribes an exclusive ability to negotiate and enter into a [contingent] casino 

development agreement with a municipality," and MGM was and is free to take 

whatever steps toward such an agreement that it is able and ready to take.  (A 260).  

Indeed, MGM alleges that it has taken some such steps—a company MGM acquired 

was allegedly one of many that considered developing a casino in Bridgeport in the 

1990s and, more recently, MGM has analyzed the Connecticut market and 

completed a preliminary feasibility study that MGM claims indicates that a 

Connecticut casino outside of the radius restriction would be viable.  (A 22 ¶¶ 46, 47 

& 49; A 52-53); MGM Br., p. 13.  Those allegations belie MGM's claim that 

Connecticut law generally and SA 15-7 particularly preclude it from proceeding. 
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SA 15-7 imposed procedural requirements on the Tribes that ensured that 

the Tribes moved together toward any future tribal commercial casino proposal—by 

requiring them to partner to create a TBE (A 72 § 1(1))—and that the process would 

be transparent, by requiring them to: register the TBE in a public filing with the 

Secretary of the State, issue a RFP that included certain information, publicly post 

that RFP on the DCP's web site and submit monthly reports once the RFP issued.  

(A 72 § 1(b); A 73 § 1(e)).  SA 15-7 did not and does not exclude MGM. 

 Connecticut law is clear on this issue.  (A 260).  But even if this Court were to 

somehow conclude there is uncertainty, it “must pause to consider whether a 

constitutional adjudication is absolutely necessary” before proceeding because the 

federal courts “have a duty to avoid passing on the constitutionality of a statute 

where possible, especially when . . . dealing with state rather than federal law.”  

Nicholson v. Scoppetta, 344 F.3d 154, 167 (2d Cir. 2003) (citations omitted).  This 

Court recently—and "emphatically"—reiterated that principle, holding that federal 

courts "cannot hold a duly enacted state law unconstitutional based entirely on 

speculation that the" state "courts might give it an expansive and arguably 

problematic reading that its text does not require" and reversing a district court 

decision that did so.  Expressions Hair Design v. Schneiderman, 808 F.3d 118, 139 

(2d Cir. 2015). 

That dictates that if SA 15-7 is materially unclear and could be read to 

somehow injure MGM, this Court should either abstain under Pullman to allow the 

Connecticut courts to address the issues of Connecticut law or, in the alternative, 
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certify any unclear issues of Connecticut law to the Connecticut Supreme Court.  

See, e.g., R.R. Comm’n v. Pullman Co., 312 U.S. 496, 500–01 (1941); Conn. Gen. 

Stat. § 51-199b (providing for certification procedure); see also Flo & Eddie, Inc. v. 

Sirius XM Radio, Inc., 821 F.3d 265, 272 (2d Cir.), certified question accepted, 52 

N.E.3d 240 (2016) (noting that the analysis under the dormant Commerce Clause is 

often dependent on state law and certifying question).  Connecticut courts have a 

"duty to interpret statutes in a manner that avoids placing them in constitutional 

jeopardy" that could lead a Connecticut court to construe SA 15-7 to not exclude 

MGM or to otherwise avoid any constitutional issue.  See, e.g., State v. DeJesus, 288 

Conn. 418, 455 (2008).   

MGM argues that "abstention is unwarranted because the Act is 

discriminatory on its face and in light of its legislative history" and that Defendants 

waived the abstention argument.  MGM Br., pp. 60-61.  When this Court reads the 

statutes and the key portion of SA 15-7's legislative history (A 133-35) that MGM is 

doing its best to hide, it should agree with the district court that MGM's statutory 

and legislative history arguments lack merit.   

So too, when this Court looks to the record below it will see both that 

Defendants raised the abstention issue multiple times as an alternative to their 

primary argument (A 46 n.2; A 53 n.6; A 239 & n.1) and, more fundamentally, that 

both this Court and the Supreme Court have held that Pullman abstention cannot 

be waived.  Ohio Bureau of Employment Servs. v. Hodory, 431 U.S. 471, 480 n.11 

(1977); see also Nicholson, 344 F.3d at 168.  As is its wont, MGM ignores that 
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binding precedent (which Defendants cited below, A 239 n.1) in continuing to press 

its meritless waiver argument before this Court. 

B. The District Court Correctly Rejected MGM's Argument Under 
Jacksonville that SA 15-7 Injures MGM by Giving the Tribes a 
Competitive Advantage 

 
 MGM's second standing argument before the district court was that "even if 

the Act does not give the Tribes an exclusive right to move forward with developing 

a casino gaming facility, it gives the Tribes a competitive advantage over MGM."  (A 

254).  MGM's argument focused on NE Fla. Chapter of Contractors of Am. v. City of 

Jacksonville, 508 U.S. 656, 666 (1993) ("Jacksonville"), and its progeny. 

 Those cases make clear that to establish standing to challenge SA 15-7, MGM 

had to plausibly allege facts showing that SA 15-7 injures MGM by "erect[ing] a 

barrier that makes it more difficult for" MGM "to obtain a benefit than it is for" the 

Tribes.  Id.  But that showing alone would not be enough—MGM would still have to 

show that its alleged injury is sufficiently imminent to support standing.  Adarand 

Constructors, Inc. v. Pena, 515 U.S. 200, 210-12 (1995) ("Adarand").   

 "'[A]lthough 'imminence' is concededly a somewhat elastic concept, it cannot 

be stretched beyond its purpose, which is to ensure that the alleged injury is not too 

speculative for Article III purposes—that the injury is 'certainly impending.'"  Id. at 

211 (quoting Lujan, 504 U.S. at 560 (emphasis in Adarand)).  In this context, the 

Supreme Court has made clear that to establish that any injury was sufficiently 

imminent to support standing, MGM bore the burden of showing—in addition to an 

injury resulting from SA 15-7—both that a casino will be approved "sometime in the 
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relatively near future" and that MGM is "very likely to bid on each such" future 

casino opportunity.   Id. at 211-12. 

 MGM did not meet any of those requirements, nor could it.  MGM cannot 

show injury from SA 15-7.  Even if it could, SA 15-7 explicitly does not authorize a 

casino, one can only speculate whether a casino ever will be authorized, and even if 

one were authorized it is unlikely MGM would be able to bid due to its radius 

restriction.  Any injury MGM could claim here would be far too conjectural and 

hypothetical to satisfy the Supreme Court's imminence requirement. 

1. SA 15-7 Does Not Injure MGM 

 SA 15-7 could be held to injure MGM for standing purposes only if it erects a 

barrier to MGM and makes it more difficult for MGM to obtain a benefit.  

Jacksonville, 508 U.S. at 666.  It does neither of those things.  The Supreme Court 

recently rejected the argument that "the mere assertion that something unlawful 

benefited the plaintiff's competitor" could satisfy Article III and noted that it has 

"never accepted such a boundless theory of standing."  Already, LLC v. Nike, Inc., 

133 S. Ct. 721, 731 (2013); see also Allco Fin. Ltd. v. Klee, 805 F.3d 89, 98 (2d Cir. 

2015) ("Because merely voiding its competitors' contracts would not redress Allco's 

injury, Allco also lacks standing to seek such equitable relief.").  The theory this 

Court would need to accept to find standing here would be even more boundless 

because SA 15-7 does not grant the Tribes a benefit relative to MGM. 

 MGM's claim of injury hinges in part on MGM's argument that SA 15-7 

excludes MGM from moving forward with whatever steps it is ready and able to 

Case 16-2158, Document 49, 08/24/2016, 1848385, Page25 of 57



18 

take toward developing a casino proposal.  See, e.g., MGM Br., pp. 20-21.  As 

discussed above, that argument has no basis and the district court rightly rejected 

it.  (A 254-60).  MGM's unsupported claim of exclusion cannot support its injury 

argument.  

 The remainder of MGM's competitive advantage argument is premised on SA 

15-7's requirement that the TBE post its RFP on the DCP's website—which MGM 

casts as a benefit—and MGM's claim that SA 15-7 "signals" that the Tribes' casino 

effort is favored by the state.  See, e.g., MGM Br., p. 3.  In MGM's view, MGM has 

standing because SA 15-7's granting of those supposed benefits to the Tribes injures 

MGM by preventing it from competing "on an equal basis" with the Tribes.  MGM 

Br., p. 26 (emphasis in the original). 

 MGM is incorrect.  Contrary to MGM's argument, mere unequal treatment 

alone is not enough to establish an injury—the unequal treatment must result in a 

"barrier that makes it more difficult" for MGM to compete.  Jacksonville, 508 U.S. 

at 666; see also Jaghory v. New York State Dept. of Educ., 131 F.3d 326, 331 (2d Cir. 

1997) (holding that plaintiff lacked standing under Jacksonville to challenge his 

exclusion from program when the Board used its discretion to put him on equal 

footing).  As discussed above, SA 15-7 does not impose a "barrier" to MGM—MGM 

is, and always has been, free to take whatever steps it is able and ready to take.  

Jacksonville, 508 U.S. at 666.   

 Nor is there any basis for a conclusion that SA 15-7 "makes it more difficult" 

for MGM to compete.  Id.  SA 15-7's requirements—that the Tribes join together to 
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create a TBE, register that entity with the Secretary of the State, include certain 

information in a RFP and post that RFP on the DCP's website and then provide 

monthly reports to various state officials and entities—did not, and do not, harm 

MGM.  (A 72-74).   

 MGM claims it is suffering "hardship" because the Tribes are "pulling further 

ahead in developing a new casino," MGM Br., pp. 22-23, but that claimed injury is 

purely self-inflicted, and MGM "cannot manufacture standing merely by inflicting 

harm on" itself.  Clapper, 133 S. Ct. at 1151.  SA 15-7 did not give the Tribes a head 

start.  To the contrary, it gave MGM an opportunity for a head start that MGM 

failed to take.  SA 15-7 became law on June 19, 2015. (A 9 ¶ 1).  When MGM filed 

its Complaint on August 4, 2015 (A 3)—almost two months after the Act was signed 

and when standing is measured—the Tribes had not crossed the starting line. 

 Unlike the Tribes operating under SA 15-7, MGM did not need to partner with 

a "fierce gaming competitor[]" (A 76) and was able to attempt to file with the 

Secretary of the State as a TBE on July 22, 2015, slightly over a month after the Act 

became law and before MGM filed its Complaint (that filing was rejected).  (A 23 ¶ 

52).5  That was faster than the Tribes, who bore the burden of negotiating an 

agreement and partnering with their most direct competitor.  They did not file until 

August 24, 2015, over a month after MGM and two months after the Act became 

law.  (A 24 ¶ 55). 

                     
5 Of course, MGM did not need to attempt to register as a TBE.  Instead, it could 
have taken whatever steps toward a casino proposal it saw fit (including registering 
a business entity, or not) at any time it chose. 
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 MGM tries to cast the requirement that the TBE post its RFP on the DCP's 

website as a benefit, but the district court correctly held that MGM "fail[ed] to 

allege facts sufficient to support the inference that this injures MGM."  (A 264 n.3); 

see, e.g., MGM Br., p. 19.  Actually, the facts MGM alleged indicate that MGM 

cannot plausibly claim an injury based on the website requirement.  MGM's 

materials show that the TBE posted the RFP on separate non-DCP websites and is 

using those other sites to coordinate responses.  (A 110); see also (A 128-29) 

(legislative history indicating that there will be no fiscal cost to the state from 

posting the RFP on the DCP's website).  There is no evident injury to MGM from 

the duplicative posting on the DCP's website, and MGM offers no facts to support a 

finding of injury.6   

  MGM's "signaling" argument likewise lacks merit.  MGM Br., p. 27; see also 

id. at pp. 34-42.  The signal the Act sends could not be clearer: there will be no 

casino unless and "until the General Assembly has amended state law to provide for 

                     
6 MGM apparently acknowledges that any injury from the RFP posting would likely 
be small, but argues that "it is greater than the 'identifiable trifle' required to 
establish injury."  MGM Br., p. 33 (quoting In re Methyl Tertiary Butyl Ether 
(MTBE) Products Liab. Litig., 725 F.3d 65, 105 (2d Cir. 2013)).  MGM's argument 
conflates a claimed injury's size with its speculative nature.  Even if a small injury 
can support standing, that injury cannot be wholly speculative (as MGM's is here).  
See MTBE, 725 F.3d at 105 (city had standing where pollutants were released into 
its water even if they did not reach unlawful levels); see also Nat. Res. Def. Council, 
Inc. v. U.S. Food & Drug Admin., 710 F.3d 71, 85-86 (2d Cir. 2013) (illustrating the 
distinction). 
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the operation of and participation in a casino gaming facility by such tribal business 

entity."  (A 73 § 1(d)).7 

 MGM speculates that even though the Act explicitly tells the world that any 

investment made in the TBE's process will come to naught unless the General 

Assembly changes the law in the future, the Act still somehow signals that the TBE 

is favored.  But the Supreme Court has made clear that an "alleged injury is [too] . . 

. conjectural or hypothetical” to support standing where it "depends on how 

legislators respond" to future circumstances and how those legislators exercise their 

"policy judgment committed to the broad and legitimate discretion of lawmakers, 

which the courts cannot presume either to control or to predict." DaimlerChrysler 

Corp. v. Cuno, 547 U.S. 332, 344-45 (2006) (quotation marks omitted).   

 The Supreme Court has also expressed its "reluctance to endorse standing 

theories that rest on speculation about the decisions of independent actors," 

Clapper, 133 S. Ct. at 1150.  That is precisely what MGM's standing theory does; 

MGM "is asking the court to speculate as to what might factor into a municipality 

being receptive to a RFP or what might sway legislators to amend state law."  (A 

264). 

 The speculation MGM asks this Court to engage in is rendered even more 

implausible by the facts MGM actually alleged.  The bill that became SA 15-7 

                     
7 MGM relies heavily on statements from legislators saying that SA 15-7 was 
intended to benefit the Tribes, press statements to that effect and the Tribes' 
decision to proceed under SA 15-7.  But a law's effect is determined by its clear text, 
not its legislative history and certainly not press reports.  See, e.g., Conn. Gen. Stat. 
§ 1–2z.  And when MGM filed its Complaint—and when standing is measured—the 
Tribes had not taken any action under the Act. 
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originally would have allowed the Tribes "to operate jointly-managed casinos in 

Connecticut."  MGM Br., p. 10 (citing A 14-15 ¶ 22).  Concerns were raised about 

that proposal, and "[t]he General Assembly responded by amending the statute to 

its current form," MGM Br., p. 11, which does not authorize the Tribes to operate 

casinos and makes clear that such authorization may never be granted.  (A 73 § 

1(d)).  Far from "signaling" that the General Assembly will approve whatever the 

Tribes propose, the Act's evolution (from authorizing casinos to not) and its 

transparency requirements signal that the General Assembly has significant 

concerns with the prospect of authorizing another tribal casino and intends to 

proceed cautiously.8 

 When MGM filed this suit—and when standing is measured—the Tribes had 

not formed a TBE, had not issued a RFP and had not taken any other action under 

SA 15-7.  MGM could only speculate as to whether the Tribes ever would.  There 

was clearly no injury to MGM that could support standing. 

                     
8 MGM relies on Am. Inst. Of Certified Public Accountants v. IRS, 804 F.3d 1193, 
1199 (D.C. Cir. 2015), to support its signaling theory but that case illustrates the 
defects in MGM's argument.  MGM Br., p. 42.  There, the "very point" of the 
challenged program was to create a "reputational benefit" and grant "competitive 
benefits" to the plaintiff's competitors who were competing in an existing market in 
which the plaintiff had "concrete interests."  Id. at 1197-99.  In holding that the 
plaintiff had standing, the D.C. Circuit distinguished another recent case—more 
analogous to this one—where the plaintiff lacked standing.  Id. at 1197.  
Specifically, in State National Bank v. Lew, 795 F.3d 48, 54-55 (D.C. Cir. 2015), the 
D.C. Circuit rejected an argument that the designation of the plaintiff's competitor 
for additional regulation gave the competitor "a reputational subsidy" and a benefit 
"negatively impacting" the plaintiff's "ability to compete for the same finite funds."  
Like the district court here, the D.C. Circuit held that "any harm" to the plaintiff 
was "simply too attenuated and speculative to show the causation necessary to 
support standing."  Id. at 55. 
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 That is why MGM relies heavily on events that occurred after MGM filed this 

action to support its standing argument.  That is improper, for reasons that will be 

discussed in more detail below.  But even if MGM could rely on such events, they 

would not help MGM.  SA 15-7's text and evolution sent a clear signal before MGM 

filed its Complaint that the General Assembly was not likely to authorize a tribal 

casino in the near future.  The facts have since borne that out.   

 It is now over a year since SA 15-7 passed, and there has been no authorizing 

legislation.  According to MGM, when SA 15-7 became law the Tribes were "in a 

rush to build" a casino and hoped to proceed on an "incredibly aggressive" timetable 

and "develop in the shortest amount of time" possible.  (A 25-26 ¶ 61 (quotation 

marks omitted)).  Their goal was to "move forward expeditiously with the casino 

development process" (A 25 ¶ 60) and to "enter into an agreement with a 

municipality and submit it to the legislature for approval at the start of the next 

scheduled legislative session in February 2016."  (A 26 ¶ 64).  MGM acknowledges 

that did not happen, and now asserts that the Tribes "expect to select a final site 

and present it for approval during the General Assembly's 2017 session, which 

begins January 4, 2017."  MGM Br., p. 16 (footnotes omitted). 

 The Tribes' inability to meet their publicly stated development goals, let alone 

to actually obtain passage of authorizing legislation, belies MGM's speculation that 

SA 15-7 has harmed MGM by granting the Tribes an advantage.  As things stand, it 

is entirely possible that the Tribes will expend substantial time, effort and 

resources under SA 15-7's public process over the course of years and have nothing 
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to show for it, and MGM can only speculate that the result will be otherwise.  There 

is no conceivable way that would harm MGM. 

 MGM argues that it is enough that it simply says it is injured (MGM Br., p. 

37), but—again—MGM ignores binding precedent and, this time, its own Brief.  

Conclusory allegations of injury are not enough to establish standing; to survive 

Defendants' Motion to Dismiss MGM bore the burden of alleging facts that 

"'affirmatively and plausibly suggest that [MGM] has standing to sue.'"  MGM Br., 

p. 23 (quoting Carter, 822 F.3d at 56–57 (additional quotation marks omitted in 

MGM Br.)).  The district court correctly held that MGM failed to meet that burden.  

And even if MGM could be found to have plausibly alleged some form of injury, the 

district court correctly recognized that any such injury would be "materially 

different from those that have been recognized by courts as" giving rise to standing.  

(A 263).  MGM offers no authority to the contrary.    

2. Even if MGM Plausibly Alleged an Injury, any Injury is 
Not Imminent Because it Would be Pure Conjecture to 
Assume a Casino will Ever be Authorized 

 
 Even if MGM could be found to have plausibly alleged that SA 15-7 causes it 

an injury (it did not), MGM cannot establish that any such injury was sufficiently 

imminent to support standing.  Adarand, 515 U.S. at 210-12.  That should be fatal 

to MGM's argument. 

 Adarand is dispositive.  There, the plaintiff challenged the government's 

practice of "giving general contractors on Government projects a financial incentive 

to hire subcontractors controlled by 'socially and economically disadvantaged 
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individuals.'"  Id. at 204.  The plaintiff did not qualify for the benefit of those 

incentives and alleged that it had "lost a contract in the past because of a 

subcontractor compensation clause."  Id. at 210. 

 That past harm was presumably enough to establish standing for the plaintiff 

to seek damages, but it did "'nothing to establish a real and immediate threat that 

[the plaintiff] would again suffer similar injury in the future.'"  Id.  (quoting Los 

Angeles v. Lyons, 461 U.S. 95, 105 (1983)); see also (A 264) (applying Lyons).  For 

the plaintiff "to maintain its claim for forward-looking relief"—the type MGM seeks 

here—the Supreme Court held that the plaintiff had "to allege that the use of the 

subcontractor compensation clauses in the future constitutes 'an invasion of a 

legally protected interest which is (a) concrete and particularized, and (b) actual or 

imminent, not conjectural or hypothetical.'"  Adarand, 515 U.S. at 211 (quoting 

Lujan, 504 U.S. at 560). 

 Given that the challenged practice granted a clear financial incentive to the 

plaintiff's competitors and denied that incentive to the plaintiff, the Court 

concluded that the plaintiff clearly alleged an injury under Jacksonville.  Id. 

(discussing Jacksonville, 508 U.S. at 667).9  But it was "less clear . . . that the future 

use of subcontractor compensation clauses will cause [the plaintiff] 'imminent' 

injury" sufficient to establish standing.  Id.  Therefore, the Court held that it "must 

ask whether" in addition to showing an injury, the plaintiff established that the 

injury was imminent by making "an adequate showing that sometime in the 

                     
9 As discussed above, SA 15-7 is "materially different" and does not support a 
finding of injury under Jacksonville.  (A 263). 
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relatively near future it will bid on another Government contract that offers 

financial incentives to a prime contractor for hiring disadvantaged subcontractors."  

Id. 

 The plaintiff in Adarand made that showing by providing facts to establish 

that the government agency at issue historically "lets on average 1 ½ contracts per 

year that could injure Adarand in the manner it alleges here," and the Court noted 

that "[n]othing in the record suggests that the [agency] has altered the frequency 

with which it lets [such] contracts."  Id. at 212.  The plaintiff also plausibly alleged 

that it generally "bids on every [such] contract" issued, and the Court concluded 

that the evidence indicated that the plaintiff was "very likely to bid on each such 

contract."  Id.  Only after assuring itself of those facts to establish imminence was 

the Court "satisfied that Adarand has standing to bring this lawsuit."  Id.   

 MGM cannot credibly allege any facts similar to those that were necessary to 

establish imminence in Adarand.  As to the existence of a future opportunity, unlike 

the agency in Adarand, which historically let contracts with the challenged clause 

"at least once per year" and apparently had concrete plans to continue doing so, 

Connecticut has never historically authorized a commercial casino10 and has no 

concrete plans to do so in the "relatively near future."  Adarand, 504 U.S. at 211-12.  

Indeed, SA 15-7 makes clear on its face that the state may never do so.  Id.  That 

precludes MGM from establishing an imminent injury for standing purposes; any 

prospect of a future casino is "conjectural or hypothetical" rather than imminent.  

                     
10 Indeed, the General Assembly rejected a past attempt to create a commercial 
casino in Connecticut.  (A 22, ¶ 49; A 87). 
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Spokeo, 136 S. Ct. at 1548 (to support standing an injury must be “actual or 

imminent, not conjectural or hypothetical” (quotation marks omitted)).11 

 As to ability to bid, MGM also cannot plausibly allege that it is "very likely to" 

be able to bid on each future Connecticut commercial casino opportunity that may 

someday exist.  Adarand, 504 U.S. at 212.  To the contrary, MGM's allegations 

establish that it is highly unlikely that MGM will be able to bid on each such 

opportunity.   

 MGM concedes that as part of its agreement with Springfield and its 

Massachusetts casino license, MGM is prohibited from applying for a license for, 

managing, operating or having a financial interest in a casino located within a 50 

mile radius of Springfield, Massachusetts.  (A 21, ¶ 49).  That radius restriction 

prevents MGM from bidding on a casino in most of Connecticut, including the key 

areas for potential future casino development. 

 Specifically, MGM's Amended Complaint and the materials it references show 

that all of the current interest in casino development has been in the Hartford area 

or north-central Connecticut.  (A 16 ¶ 29, A 80; A 20 ¶ 40, A 82-83; A 56-57).  

MGM's radius restriction excludes it from those areas.  That further supports the 

                     
11 Even if the possibility of casino approval were not wholly speculative, MGM 
effectively concedes that there will be no approval in the "relatively near future."  
Adarand, 504 U.S. at 211.  The Tribes do not even "expect to select a final site and 
present it for approval [until] during the General Assembly's 2017 session, which 
begins January 4, 2017."  MGM Br., p. 16 (footnotes omitted).  Thus, MGM 
acknowledges that a proposal will not even be before the General Assembly for 
consideration until approximately 17 months after MGM filed suit at the earliest 
and MGM's own allegations show that the Tribes' past time projections have been 
optimistic.  (A 26 ¶ 64). 
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district court's conclusion that MGM cannot establish standing to challenge SA 15-

7. Cf. Dunnet Bay Const. Co. v. Borggren, 799 F.3d 676, 694 (7th Cir. 2015) (cert. 

petition pending) (holding that contractor lacked standing to challenge allegedly 

race-based benefit because inter alia the contractor's size precluded it from 

competing for the small business contracts at issue).   

 In an effort to avoid the clear impact of the radius restriction, MGM alleged 

for the first time in its Amended Complaint that there are "many potential casino 

sites in Connecticut beyond the 50-mile radius restriction" and alleged that one of 

them (the only one MGM identifies) is Bridgeport, which MGM alleges was 

considered in the past and "has recently been suggested as a possible casino 

location."  (A 22, ¶ 49).  But that Bridgeport was considered and rejected in the past 

undermines MGM's argument, it does not support it.  Moreover, the articles on 

which MGM's allegation is based do not show any current interest from Bridgeport 

in a casino.12   

Nor—on the state side of the equation—does MGM provide any basis to 

conclude that the General Assembly has expressed an interest in approving a 

Bridgeport casino.  SA 15-7's legislative history indicates otherwise.  The only 

reference to Bridgeport is from a Representative who indicated that the "suburban 

                     
12 Both articles are from 2014.  (A 87-88).  One begins by saying that the Democratic 
Town Committee Chairman wanted a casino, but then quotes him as saying "a 
casino might not be appropriate."  (A 87).  The article also quotes a citizen saying a 
Bridgeport casino "at this point is a very bad idea" and notes that when a 
Bridgeport casino was proposed in the past "most Fairfield County officials opposed" 
the plan "mainly because of traffic congestion on I-95."  (A 87).  The other is an 
opinion piece by an author having no apparent connection to Bridgeport.  (A 88). 
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towns" surrounding Bridgeport "are terrified of a casino moving in to Bridgeport . . . 

[b]ecause all the communities around casinos have increased police costs, increased 

Social Service costs, increased crime, [and] increased gambling problems." (A 161-

62).  That supports a conclusion that, if a casino is ever authorized, it is likely to be 

in an area where MGM cannot bid.  Consequently, MGM cannot establish that it is 

"very likely to bid on each such" opportunity and cannot establish standing.  

Adarand, 504 U.S. at 212. 

3. MGM's Standing Arguments Under Jacksonville Lack 
Merit 
 

 Defendants focused on the speculative nature of MGM's claimed harm below 

and discussed Adarand in detail.  (A 54-62; A 234-37).  Tellingly, in its Brief, MGM 

simply ignores the Adarand Court's imminence analysis.  MGM Br., pp. 27 & 41 

(citing Adarand for other principles).  Instead, MGM argues that it can establish 

standing based solely on SA 15-7's supposed benefits to the Tribes and "MGM's 

resulting 'inability to compete on an equal footing' in developing a casino," MGM 

Br., p. 50 (quoting Jacksonville, 508 U.S. at 666), even if no such casino may ever 

exist.  Indeed, MGM goes so far as to argue that "it does not matter here whether 

MGM could ever operate a casino in Connecticut."  MGM Br., p. 51. 

 MGM is wrong.  The Adarand Court dictated a two-step analysis.  First, it 

concluded that the plaintiff had suffered an injury based on "the Government's use 

of subcontractor clauses" because "[t]he injury in cases of this kind is that a 

'discriminatory classification prevent[s] the plaintiff from competing on equal 

footing.'"  Adarand, 515 U.S. at 211 (quoting Jacksonville, 508 U.S. at 667). 

Case 16-2158, Document 49, 08/24/2016, 1848385, Page37 of 57



30 

 But the Court did not stop once it found an injury.  Instead, it went on to the 

second step of the analysis to determine whether the claimed injury was sufficiently 

"imminent" to support standing because the plaintiff had adequately shown "that 

sometime in the relatively near future" it would bid on a government project and be 

harmed by the discriminatory classification.  Id. at 211-12. 

 MGM wants this Court to rule in its favor based on the first step and simply 

ignore the second step, the imminence part of the Supreme Court's analysis.  See, 

e.g., MGM Br., p. 51 (MGM "need only" satisfy the first step to establish standing 

(quotation marks omitted)).  This Court cannot—and should not—do so.   

 Adarand makes clear that a showing of imminence is necessary and this 

Court has already correctly read Adarand as requiring a plaintiff to show that it is 

"likely to bid on the affected contracts" to establish the "imminent future harm" 

necessary for standing.  Bridgeport Guardians, Inc. v. Delmonte, 602 F.3d 469, 475 

(2d Cir. 2010) (citing Adarand, 515 U.S. at 211-12).13  MGM cannot make that 

showing.  The future existence of an authorized casino is purely hypothetical, not 

                     
13 Other courts have read Adarand similarly.  See, e.g., Pennsylvania Prison Soc. v. 
Cortes, 508 F.3d 156, 167-68 (3d Cir. 2007) (noting that to establish standing under 
Adarand, a plaintiff had to show an injury that was both concrete and 
particularized "and imminent"); Day v. Bond, 500 F.3d 1127, 1134 (10th Cir. 2007) 
(the principle that "the injury is the imposition of the barrier itself in cases of 
competition on an uneven field does not grant license to assert injury upon an 
allegation of competition that itself may be merely hypothetical" (quotation marks 
and citation omitted)); Worth v. Jackson, 451 F.3d 854, 859 (D.C. Cir. 2006) (holding 
that job applicant's injury was "sufficiently imminent for standing purposes" 
because inter alia "no one doubts that HUD will continue posting job openings"); 
Am. Fed'n of Gov't Employees, AFL-CIO v. United States, 330 F.3d 513, 518 (D.C. 
Cir. 2003) (holding that under Adarand plaintiffs had to show imminent harm to 
establish standing and therefore could not challenge unspecified future contracts). 
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"imminent," and—beyond that—there is no basis other than conjecture to conclude 

that MGM is "likely to bid" if such an authorization ever occurs.  Id.14 

 None of the authority MGM cites is to the contrary.  In Jacksonville, the city 

let contracts every fiscal year and the challenged ordinance "required that 10% of 

the amount spent on city contracts be set aside each fiscal year for so-called 

'Minority Business Enterprises.'"  Jacksonville, 508 U.S. at 658.  The plaintiff made 

unchallenged allegations that "its members regularly bid on construction contracts," 

and "that they would have bid on contracts set aside pursuant to the city's 

ordinance were they so able."  Id.  As in Adarand, it was clear that the injury to the 

plaintiff as a result of the exclusion was imminent—the prospect of future contracts 

was neither conjectural nor hypothetical.   

 Indeed, the Jacksonville Court presaged the Adarand's Court's two-step 

analysis when it distinguished Warth v. Seldin, 422 U.S. 490 (1975), because 

"[u]nlike petitioner, which alleged that its members regularly bid on contracts in 

Jacksonville and would bid on those that the city's ordinance makes unavailable to 

them, the construction association in Warth did not allege that any member ha[d] 

applied . . . for a building permit or variance with respect to any current project" 

and therefore did not "allege[] an injury .  .  . of sufficient immediacy . . . to warrant 

judicial intervention."  Jacksonville, 508 U.S. at 668 (quotation marks omitted).  

                     
14 Defendants are not arguing—and have never argued—that MGM needs to 
establish that it will be successful in obtaining authorization to operate a casino to 
establish standing.  See, e.g., MGM Br., p. 26.  Rather, Defendants' argument is that 
MGM needs to establish that its claimed injury is imminent, and cannot make that 
showing given that the prospect of any future casino is conjectural and hypothetical.  
See, e.g., Adarand, 504 U.S. at 211-12.   
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Contrary to MGM's argument, in Warth the "inability to compete . . . on an equal 

basis" alone was not enough to establish standing—there had to be a "current 

project" to compete for before the plaintiff could establish "an injury . . . of sufficient 

immediacy . . . to warrant judicial intervention."  Id. (emphasis in Jacksonville; 

quotation marks omitted).  The same is true here.15 

                     
15 All of the cases MGM relies on in its Jacksonville discussion involved imminent 
injury.  See Gratz v. Bollinger, 539 U.S. 244, 260-62 (2003) (student had standing 
where he was able and ready to apply for future class); Clinton v. City of New York, 
524 U.S. 417, 432–33 (1998) (entity had standing were it "suffered an immediate 
injury" because the President cancelled a "statutory bargaining chip" Congress had 
granted it that entity "had concrete plans to utilize" as it "was engaged in ongoing 
negotiations" and was "actively searching for other processing facilities for possible 
future purchase if the President's cancellation is reversed"); I.R.S., 804 F.3d at 1194 
(plaintiff had standing to challenge competitors' inclusion in existing I.R.S. 
directory); Jana-Rock Construction, Inc. v. New York State Department of Economic 
Development, 438 F.3d 195, 200-204 (2d Cir. 2006) (contractor who had obtained 
benefits under minority preference program for over a decade had standing to 
challenge the subsequent revocation of its status); Lac Du Flambeau Band of Lake 
Superior Chippewa Indians v. Norton, 422 F.3d 490, 496 (7th Cir. 2005) (tribe had 
standing to challenge Secretary's approval of compact that negatively impacted 
tribe's pending application); Lac Vieux Desert Band of Lake Superior Chippewa 
Indians v. Michigan Gaming Control Bd., 172 F.3d 397, 400 (6th Cir. 1999) 
(plaintiff had standing to challenge state statute that granted entity the "exclusive 
authority to authorize state licenses to operate casinos"); Williams v. Lambert, 46 
F.3d 1275, 1277, 1280 (2d Cir. 1995) (plaintiff had standing to challenge barrier 
making it more difficult for her to challenge existing child support agreement); 
Comer v. Cisneros, 37 F.3d 775, 790-95 (2d Cir. 1994) (plaintiffs had standing to 
challenge allocation of available housing subsidies); Fulani v. League of Women 
Voters Education Fund, 882 F.2d 621, 623 (2d Cir. 1989) (candidate who filed suit 
"before any of the [organized] debates had taken place" had standing to enjoin the 
entity that excluded her); KG Urban Enterprises, LLC v. Patrick, 839 F. Supp. 2d 
388, 394 (D. Mass.), aff'd in part and vacated in part, 693 F.3d 1 (1st Cir. 2012) 
(competitor had standing to challenge state law that "authorize[d] casino gaming" 
and allowed state Commission to issue "valuable" licenses that entitled "its holder 
to conduct casino gaming"); State ex rel. Walgate v. Kasich, ___ N.E.3d ___, 2016 WL 
1129369, at *1 (Ohio March 24, 2016) (plaintiff had standing to challenge state laws 
that authorized casino gaming). 
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 The Supreme Court has consistently held that a plaintiff does not have 

standing to challenge an alleged race-based benefit for a competitor unless that 

benefit causes the plaintiff imminent injury.  MGM cannot make that showing in 

this case and the district court correctly held that MGM lacks standing. 

C. MGM Failed to Properly Present its Injury Argument Under 
Mathews Below, and the Argument Lacks Merit Even if MGM 
Did Not Waive It 

 
 MGM's standing argument before the district court was focused on the 

Jacksonville line of cases and—because of that—the district court analyzed MGM's 

standing under that line of cases and correctly held that MGM lacked standing.  (A 

253-65).  MGM has taken a fundamentally different approach on appeal.  

Specifically, MGM's lead argument on appeal is that Heckler v. Mathews, 465 U.S. 

728 (1984), creates a rule "separate from" the Jacksonville rule and that MGM has 

standing under that separate Mathews rule.  MGM Br., p. 26.  Even though MGM 

cited Mathews only a single time below16 and did not argue that it imposed a 

separate rule from Jacksonville, MGM criticizes the district court for not explicitly 

addressing the separate Mathews argument MGM did not make below.  MGM Br., 

p. 33. 

 Standing is a key limitation on federal court jurisdiction.  Because of that, 

defects in standing cannot be waived and "courts may raise the issue sua sponte, 

including for the first time on appeal."  Keepers, Inc. v. City of Milford, 807 F.3d 24, 

39 (2d Cir. 2015) (cert. petition pending).  But the same is not true of "issue[s] for 

                     
16 MGM Br., p. 33 n.10 (citing Dist. Ct. ECF No. 47, p. 29). 
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which standing has been denied below."  Adarand Constructors, Inc. v. Mineta, 534 

U.S. 103, 110 (2001) (emphasis in decision).  Unlike defects in standing, arguments 

in favor of standing can be waived if they are not properly presented.  See, e.g., 

Huron v. Cobert, 809 F.3d 1274, 1280-81 (D.C. Cir. 2016). 

 MGM waived any separate Mathews argument here.  See, e.g., United States 

v. Hassock, 631 F.3d 79, 89 (2d Cir. 2011); cf. Smith ex rel. Smith v. Half Hollow 

Hills Cent. Sch. Dist., 298 F.3d 168, 173 n.3 (2d Cir. 2002).  It would be "unfair to 

the district court" for this Court to reverse the district court's judgment based on a 

separate Mathews argument that MGM could have made below but failed to.  

Huron, 809 F.3d at 1280.17 

 In any event, this Court should reject MGM's separate Mathews argument 

even if it decides to excuse MGM's waiver.  Mathews does nothing to help MGM 

overcome that any injury it claims to suffer as a result of SA 15-7 is not sufficient to 

support standing18 and is not imminent—and therefore cannot establish standing 

for the reasons detailed above—because no casino has been authorized, no casino 

may ever be authorized, and MGM would likely be unable to bid for any casino that 

                     
17 Indeed, Defendants' Pullman abstention argument—which MGM argues was 
waived (even though binding precedent says it cannot be)—was far less 
"perfunctory" than MGM's single citation to Mathews.  MGM Br., p. 60; (A 46 n.2; A 
53 n.6; A 239 & n.1). 
18  The barrier in Mathews is materially different than the barrier MGM alleges SA 
15-7 imposes.  The "pension offset exemption" at issue in Mathews had a direct 
financial impact and led to the plaintiff "receiving fewer benefits than he would if 
he were a similarly situated woman" (even though a separate provision would have 
precluded the plaintiff from receiving additional benefits).  Mathews, 465 U.S. at 
738.  By contrast, the barrier MGM alleges SA 15-7 imposes on its ability to 
compete is far less concrete (and in fact nonexistent for the reasons discussed 
above). 
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was authorized.  See, e.g., Adarand, 515 U.S. at 210-12.  In Mathews, benefits were 

already being distributed according to the challenged classifications so the resulting 

harm was existing (and therefore satisfied the imminence requirement).  Mathews, 

465 U.S. at 737.   

 The Supreme Court later distinguished Mathews on that basis, holding—

contrary to MGM's argument here—that exposure to a racial classification alone 

was not sufficient to support standing; the claimed injury from the classification 

had to be tied to a "concrete interest."  Allen v. Wright, 468 U.S. 737, 757 n.22 

(1984), abrogated on other grounds by Lexmark Int'l, Inc. v. Static Control 

Components, Inc., 134 S. Ct. 1377 (2014); see also Spokeo, 136 S. Ct. at 1549 ("[A] 

bare procedural violation, divorced from any concrete harm" is not sufficient to 

"satisfy the injury-in-fact requirement of Article III").  The Allen Court's 

interpretation of Mathews shows that Mathews is consistent with the imminence 

requirement the Court would later apply in the public contracting context in 

Jacksonville and Adarand.  See Jacksonville, 508 U.S. at 666-68; Adarand, 515 U.S. 

at 210-12.19  As discussed in detail above, MGM cannot meet that requirement and 

it therefore cannot establish standing.20 

                     
19 Of course, even if there were an inconsistency between Mathews and the 
Jacksonville line of cases, this Court would be bound to follow the Jacksonville line 
both because it is more recent and because it involves facts more analogous to those 
presented here. 
20 None of the authority MGM cites is to the contrary—it all involves imminent 
injury.  See, e.g., Davis v. Guam, 785 F.3d 1311, 1315 (9th Cir. 2015) (plaintiff was 
excluded from existing voting opportunity); Hasan v. City of New York, 804 F.3d 
277, (3d Cir. 2015) (plaintiffs allegedly subject to an existing and operative 
"discriminatory surveillance program"); Time Warner Cable, Inc. v. Hudson, 667 
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D. MGM Lacks Standing For Its Dormant Commerce Clause 
Claims For The Same Reasons It Lacks Standing For Its Equal 
Protection Claims 

 
 Below, MGM correctly recognized that similar standing principles apply to 

both MGM's equal protection claims and its dormant commerce clause claims and 

therefore analyzed the claims together.  See, e.g., Dist. Ct. ECF No. 47, p. 13.  MGM 

again changes gears on appeal, breaking its dormant commerce clause analysis out 

into a separate section of its Brief (MGM Br., pp. 54-55), citing new cases it did not 

call to the district court's attention below and criticizing the district court for not 

separately addressing an argument MGM did not make as a separate argument 

below.  Id. at 54. 

 This Court should deem MGM's separate dormant commerce clause argument 

waived for reasons similar to those that should lead this Court to deem MGM's 

separate Mathews argument waived.  See, e.g., Huron, 809 F.3d at 1280-81.  But 

even if this Court decides to consider MGM's separate dormant commerce clause 

argument, MGM had the analysis (though not the result) right the first time—the 

same requirement that a plaintiff show imminent injury to establish standing 

applies to dormant commerce clause claims, equal protection claims and every other 

type of claim for which a plaintiff seeks to invoke federal jurisdiction. 

                                                                  
F.3d 630, 636 (5th Cir. 2012) (challenged act "extend[ed] the benefit of a state-wide 
license to [the plaintiff's] competitors"); Lutheran Church-Missouri Synod v. F.C.C., 
154 F.3d 487, 492 (D.C. Cir. 1998) (where it was undisputed that Church had third 
party standing, impact of racial discrimination on existing hiring process sufficient); 
In re U.S. Catholic Conference, 885 F.2d 1020, 1028-31 (2d Cir. 1989) (holding that 
plaintiffs lacked standing to challenge existing tax benefit to the Catholic Church). 
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 The cases MGM relies on illustrate this point.  In Alliance for Clean Coal v. 

Miller, 44 F.3d 591, 594 (7th Cir. 1995), the Seventh Circuit explicitly applied 

Jacksonville—an equal protection case—in its dormant Commerce Clause standing 

analysis.  So did the Tenth Circuit in Schultz v. Thorne, 415 F.3d 1128, 1133 (10th 

Cir. 2005).  Indeed, Schultz demonstrates why MGM lacks standing here.  After 

holding that the plaintiff had standing to challenge two statutes that had caused 

him concrete injuries, the Tenth Circuit held that the plaintiff lacked standing to 

challenge a third statute based on claimed future harm because "[s]tanding is not 

conferred by 'conjecture' or 'speculation' about future hunts" and the plaintiff had 

"not suffered an injury sufficiently concrete to give him standing to challenge the 

Guide Statute."  Id. at 1135. 

 Not surprisingly, none of the cases MGM cites supports a conclusion that 

MGM can establish standing for purposes of a dormant commerce clause claim 

without meeting its burden to show imminent injury.  To the extent the cases MGM 

relies on decide standing at all,21 each of them involved an injury that was both 

actual22 and imminent under Jacksonville and Adarand.  See Selevan v. New York 

Thruway Authority, 584 F.3d 82, 89 (2d Cir. 2009) (plaintiff drivers had standing 

where they had been forced to pay higher tolls and therefore had articulated a 

                     
21 In Loyal Tire & Auto Ctr., Inc. v. Town of Woodbury, 445 F.3d 136, 151 (2d Cir. 
2006), this Court did not decide the standing issue.  Instead, this Court remanded to 
the district court for that court to address standing in the first instance. 
22 As with its equal protection argument, MGM offers no authority holding that a 
statute comparable to SA 15-7 that does not offer a benefit to the allegedly 
advantaged party suffices to establish injury for dormant Commerce Clause 
purposes.  That is an independent basis to hold that MGM lacks standing. 
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"commercial, economic injury that is concrete and specific to them" (quotation 

marks omitted)); see also Miller, 44 F.3d at 594 (holding that trade association for 

non-Illinois coal providers had standing where association members "have done or 

are doing some degree of business with Illinois utilities" in existing coal market and 

challenged statute inter alia explicitly required an Illinois state commission to 

"approve any 10% or greater decrease in the use of Illinois coal by a utility"); 

Schultz, 415 F.3d at 1132-35 (plaintiff had standing to challenge a statute that 

required him to pay higher fee and a statute that excluded him from competition for 

pool of existing licenses but lacked standing to challenge Guide Statute where he 

had not yet applied for and obtained a license); Alliance for Clean Coal v. Bayh, 888 

F. Supp. 924, 930 (S.D. Ind.), aff'd, 72 F.3d 556 (7th Cir. 1995) (district court 

followed Miller, the Seventh Circuit affirmed with no discussion of standing).   

 For the reasons discussed above, MGM has not met—and cannot meet—its 

burden to allege that SA 15-7 causes MGM an injury at all, let alone one that is 

sufficiently imminent to support standing, regardless of whether MGM casts its 

claims as equal protection claims or dormant  Commerce Clause claims.  See, e.g., 

Tarrant Reg'l Water Dist. v. Herrmann, 656 F.3d 1222, 1249 (10th Cir. 2011), aff'd, 

133 S. Ct. 2120 (2013); Valero Terrestrial Corp. v. Paige, 211 F.3d 112, 122–23 (4th 

Cir. 2000). 
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E. MGM has not Met its Burden to Establish that its Claimed 
Injury is Traceable to SA 15-7 and will be Redressed by a 
Favorable Decision 

 
 MGM did not allege an injury sufficient to support standing and its failure to 

meet "the first and foremost of standing's three elements" alone requires that this 

Court affirm the district court's decision.  Spokeo, 136 S. Ct. at 1547 (quotation 

marks omitted).  But MGM also cannot satisfy either of standing's other two 

elements—MGM has not met its burden to show that its clamed harm is both 

traceable to SA 15-7 and likely to be redressed by a decision in MGM's favor.  Id. 

 The sum total of MGM's analysis of these factors is a single page of its Brief.  

MGM Br., p. 53.  As to traceability, MGM asserts—without citing any authority—

that "[t]he Act causes MGM's competitive injuries because it is the Act's 

discriminatory text that prevents MGM from participating in the casino-

development process and from competing with the . . . Tribes on equal terms."  Id.  

The problem with that alleged injury is that it is purely self-inflicted, and therefore 

is not traceable to Defendants' conduct.  See, e.g., Clapper, 133 S. Ct. at 1151 

(holding that self-inflicted harm is not traceable to defendants' conduct).  

Defendants have publicly taken the position since September 2015—for nearly a 

year—that nothing in SA 15-7 or otherwise in Connecticut law precludes MGM from 

participating in the casino development process and competing with the Tribes.  

(Dist. Ct. ECF 21-1, p. 2; A 24 ¶ 57).      

 MGM also cannot establish redressability, both because SA 15-7 does not 

exclude MGM from competing on an equal basis with the Tribes and because the 
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radius restriction MGM voluntarily agreed to in connection with its Massachusetts 

license does.  A federal court ruling striking down SA 15-7 would have no 

appreciable impact on MGM's ability to compete, since the district court correctly 

held that SA 15-7 does not preclude MGM from taking whatever steps MGM is 

capable of taking toward developing a Connecticut casino.  (A 254-60).  Nor would a 

ruling striking down the Act do anything to eliminate MGM's radius restriction, 

which MGM concedes precludes it from competing for a casino in most of 

Connecticut, including the areas that have expressed current interest.   

 To invoke federal jurisdiction, MGM had the burden of doing more than 

asserting that it is conceivable that a ruling in its favor will allow it to compete 

because interest in a casino outside the radius restriction is theoretically possible—

MGM had to affirmatively and plausibly allege facts to support a conclusion that a 

decision in its favor "is 'likely' to redress [its claimed] injury."  Cortlandt St. 

Recovery Corp. v. Hellas Telecommunications, S.A.R.L, 790 F.3d 411, 417 (2d Cir. 

2015) (quoting Lujan, 504 U.S. at 561).  MGM did not meet that burden.  See, e.g., 

Klee, 805 F.3d at 98.23 

 

 

                     
23 None of the authority MGM cites is to the contrary.  MGM Br., p. 53.  
Jacksonville and Mathews have been discussed in detail above.  And in Jana-Rock, 
438 F.3d at 200-204, the plaintiff had previously received benefits under the 
existing benefits program and there was no question that a ruling holding him 
eligible would redress his claimed injury based on his recent exclusion—there was 
no independent impediment to his receipt of benefits. 
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F. Standing is Determined Based on Facts in Existence at the 
Time Suit is Filed and MGM Cannot Properly Rely on Post-
Filing Events to Establish Standing 

 
 The Supreme Court has held that “standing is to be determined as of the 

commencement of suit,” Lujan, 504 U.S. at 570-71 n.5, and reiterated that the 

"standing inquiry remains focused on whether the party invoking jurisdiction had 

the requisite stake in the outcome when the suit was filed."  Davis, 554 U.S. at 734.  

This Court recently quoted both Lujan and Davis for this principle (in a case MGM 

cites in its Brief for other propositions), and this Court has recognized it in earlier 

cases.  Carter, 822 F.3d at 56 (quoting Lujan and Davis); see also Comer, 37 F.3d at 

791 (holding that post-filing changes were "irrelevant because standing is measured 

at the time suit is brought").  Since MGM filed its Brief, this Court emphasized that 

the standing inquiry is focused on "when the suit was filed.”  Chevron Corp. v. 

Donziger, ___ F.3d ___, 2016 WL 4173988, at *39 (2d Cir. Aug. 8, 2016) (quotation 

marks omitted; emphasis in Donzinger). 

 Defendants pointed out this principle below.  (A 55; A 243 n.3).  But MGM 

again persists in disregarding binding authority.  Its Amended Complaint relied 

extensively on events that occurred and materials that were created after MGM 

filed this action on August 4, 2015.  (A 18 ¶ 35; A 20 ¶ 40; A 24 ¶¶ 55-59; A 25 ¶¶ 

60-61; A 26 ¶¶ 62-63; A 27 ¶ 66).  And MGM's Brief on appeal continues to rely on 

those events and materials and references several more such events and materials 

to support its standing argument.  MGM Br., pp. 14-17, 20, 27-34, 39-40. 
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 None of these events or materials should be critical to this Court's analysis—

for the reasons discussed above, MGM's claimed injury would be inter alia too 

speculative and not imminent enough to establish standing even if this Court could 

properly consider the myriad post-filing events and materials MGM references.  

That said, the law is clear that this Court's standing analysis should be "focused on 

whether" MGM "had the requisite stake in the outcome when th[is] suit was filed."  

Davis, 554 U.S. at 734. 

 MGM argues in a footnote that Defendants were incorrect when they made 

this argument below, but the authority MGM cites from this Court is either 

irrelevant or consistent with Defendants' argument.  MGM Br., p. 24 n.9.  McKithen 

v. Brown, 481 F.3d 89 (2d Cir. 2007), did not involve standing at all and is 

irrelevant.  In Carter, this Court began its standing analysis by noting that Article 

III "requires that the party invoking jurisdiction have standing—the personal 

interest that must exist at the commencement of the litigation" and later reiterated 

that the "'standing inquiry remains focused on whether the party invoking 

jurisdiction had the requisite stake in the outcome when the suit was filed.'"  Carter, 

822 F.3d 47, 55 & 56 (emphasis in Carter; quoting Davis, 554 U.S. at 734).  Nothing 

in Carter contradicts Defendants' argument. 

 The Supreme Court authority MGM cites also does not help its argument.  In 

Rockwell Int'l Corp. v. United States, 549 U.S. 457, 473-74 (2007), the Supreme 

Court recognized "[t]he rule that subject-matter jurisdiction depends on the state of 

things at the time of the action brought," but noted that courts may look to an 
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amended Complaint to assess jurisdiction because "[t]he state of things and the 

originally alleged state of things are not synonymous."24  That means a plaintiff 

may amend its Complaint to add facts to support its claim of standing, but those 

facts must have been in existence at the time the plaintiff brought the action.  See, 

e.g., Utah Wilderness All. v. Palma, 707 F.3d 1143, 1153 (10th Cir. 2013) (discussing 

the distinction). 

 This Court has recognized that distinction, holding that a plaintiff could not 

rely on post-filing events to establish standing because those facts were not in 

existence when the plaintiff "filed his complaint, and 'standing is to be determined 

as of the commencement of suit.'"  Fenstermaker v. Obama, 354 Fed. Appx. 452, 455 

n. 1 (2d Cir. 2009) (summary order); see also Jones v. Schneiderman, 101 F. Supp. 

3d 283, 292 (S.D.N.Y. 2015) (appeal pending) (citing cases holding that post-

commencement events cannot support standing, including Fenstermaker).  Binding 

precedent makes clear that MGM's standing must be determined based on the facts 

in existence at the time it filed its Complaint on August 4, 2015 and this Court 

should not consider any post-filing events or materials in its standing analysis.25 

                     
24 Pac. Bell Tel. Co. v. Linkline Commc'ns, Inc., 555 U.S. 438, 456 n.4 (2009), did not 
address standing at all.  MGM also cites Morlan v. Universal Guar. Life Ins. Co., 
298 F.3d 609, 617 (7th Cir. 2002), but that does not help MGM.  There, there was no 
question that the plaintiff had standing at the time he filed suit.  The issue was 
whether due to "novel issues at the intersection of bankruptcy and class action law" 
the plaintiff could continue to maintain his class action suit where he had standing 
at the time suit was filed, lost it for a period and then his standing was "revest[ed]" 
before the plaintiff filed an Amended Complaint.  Id. at 613-17.   
25 MGM represents that "both parties supplemented their arguments with materials 
from outside the pleadings, including the Act's legislative history and newspaper 
articles documenting the . . . Tribes' development efforts."  MGM Br., p. 17.  To be 
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II. MGM'S CLAIMS ARE NOT RIPE 
 

 Ripeness includes two separate inquiries, constitutional ripeness and 

prudential ripeness.  See, e.g., Simmonds v. I.N.S., 326 F.3d 351, 356–59 (2d Cir. 

2003).  Constitutional ripeness and "the actual injury aspect of Article III standing" 

are closely related.  Nat'l Org. for Marriage, Inc. v. Walsh, 714 F.3d 682, 688 (2d 

Cir. 2013) (quotation marks omitted).  Therefore, this Court lacks jurisdiction over 

MGM's claims because they are not constitutionally ripe for the same reasons that 

MGM lacks standing. 

 If this Court somehow concludes that MGM's claims are constitutionally ripe, 

it will need to decide whether they are prudentially ripe.26  This Court has 

"repeatedly observed that when a court declares that a case is not prudentially ripe, 

                                                                  
clear, Defendants relied only on SA 15-7's legislative history—which is a proper 
subject of judicial notice—and newspaper articles that MGM referenced in its 
Amended Complaint, which are deemed part of MGM's Amended Complaint.  See, 
e.g., Brahms v. Carver, 33 F. Supp. 3d 192, 197 (E.D.N.Y. 2014).  Defendants did 
not—and do not—rely on any other materials outside the pleadings, and MGM's 
reliance on such materials both below and on appeal is improper to the extent MGM 
relies on conclusory or hearsay statements.  See, e.g., J.S. ex rel. N.S. v. Attica Cent. 
Sch., 386 F.3d 107, 110 (2d Cir. 2004). 
26 MGM argues that it is unclear whether prudential ripeness remains a viable 
argument in light of dictum in Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334, 
2347 (2014).  "[O]nly the Supreme Court is vested with the prerogative of overruling 
its own decisions."  Jackson v. Conway, 763 F.3d 115, 139  n. 24 (2d Cir. 2014), cert. 
denied sub nom. Jackson v. Artus, 135 S. Ct. 1560 (2015) (quotation marks omitted).  
Unless and until the Supreme Court overturns its prudential ripeness precedent, 
this Court should follow that precedent and this Court's cases applying prudential 
ripeness.  See, e.g., Coons v. Lew, 762 F.3d 891, 900 (9th Cir. 2014), cert. denied, 135 
S. Ct. 1699 (2015) (finding claim barred on prudential ripeness grounds post-
Driehaus). 
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it means that the case will be better decided later . . . [not] that the case is not a real 

or concrete dispute affecting cognizable current concerns of the parties."  

Connecticut v. Duncan, 612 F.3d 107, 113-14 (2d Cir. 2010) (quotation marks 

omitted; emphasis in Duncan).  “Prudential ripeness is, then, a tool that courts may 

use to enhance the accuracy of their decisions and to avoid becoming embroiled in 

adjudications that may later turn out to be unnecessary or may require premature 

examination of, especially, constitutional issues that time may make easier or less 

controversial."  Id. at 114 (quotation marks omitted).   

 Those are precisely the type of issues MGM raises in this case.  "In 

determining whether a claim is prudentially ripe, we ask whether [the claim] is fit 

for judicial resolution and whether and to what extent the parties will endure 

hardship if decision is withheld."  In re Methyl Tertiary Butyl Ether (MTBE) 

Products Liab. Litig., 725 F.3d 65, 110 (2d Cir. 2013), cert. denied sub nom., Exxon 

Mobil Corp. v. City of New York, N.Y., 134 S. Ct. 1877 (2014).   

 Both of those factors weigh against finding MGM's claims prudentially ripe 

here.  Although MGM "speculate[s] that" SA 15-7 grants the Tribes advantages that 

will lead Connecticut to "pass the necessary legislation" to authorize a tribal 

commercial casino, that legislation does "not presently exist" and "even the 

possibility" that it will never exist renders MGM's "claim entirely hypothetical and 

unfit for adjudication" for prudential ripeness purposes.  Motor Vehicle 

Manufacturers Association of the U.S. v. New York State Department of 

Environmental Conservation, 79 F.3d 1298, 1305 (2d Cir. 1996).  And even if SA 15-

Case 16-2158, Document 49, 08/24/2016, 1848385, Page53 of 57



46 

7 could be interpreted as causing MGM some injury (it should not), any such injury 

would be—at most—an "identifiable trifle" that would carry little weight in the 

prudential ripeness balance.  MGM Br., p. 33 (quotation marks omitted); see also SC 

Note Acquisitions, LLC v. Wells Fargo Bank, N.A., 934 F. Supp. 2d 516, 526-28 

(E.D.N.Y. 2013), aff'd, 548 F. App'x 741 (2d Cir. 2014) (holding inter alia that claims 

were not ripe where claim of harm was contingent); Connecticut, 612 F.3d at 115 

(holding state's claim prudentially unripe even though issue was legal—and first 

factor was met—and state alleged delay would result in millions of dollars in 

compliance costs). 

CONCLUSION 

For the foregoing reasons, this Court should affirm the district court's 

Judgment in its entirety. 
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