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I. Preliminary Statement 
 

Appellees Wichita and Affiliated Tribes (“Wichita Tribe”) and Wichita 

Tribe elected officials (collectively, “Appellees”) premise their opposition to the 

Appellant Caddo Nation of Oklahoma’s (“Caddo Nation” and “Appellant”) appeal 

on the false notion that Caddo Nation has no right to engage in consultation until or 

unless Caddo Nation can provide the exact identity and location of the unmarked 

graves that contain Caddo remains on the lands where Appellees seek to build. 

This notion is unsupported by the plain letter law of both the National 

Environmental Policy Act of 1969 (“NEPA”), 42 U.S.C. § 4321 et seq.  and the 

National Historic Preservation Act (“NHPA”), 54 U.S.C. § 306108, and 

furthermore, it is belied by the factual record in this very case, a factual record that 

makes clear that Appellees’ alleged consultation efforts—a single, solitary letter 

sent in January 2015 to an address where Appellees knew Caddo Nation could not 

and would not receive it—were not made in “good faith” and therefore did not 

satisfy NHPA or NEPA as a matter of law. 

In this regard, the District Court’s conclusion that Defendants have fully 

satisfied their obligations under both NHPA and NEPA constitutes an erroneous 

conclusion of law. As Appellant noted in its opening brief before this Court 

(Appellant’s June 8, 2016 “Motion for Injunctive Relief”), the District Court’s 

denial of injunctive relief warrants reversal for four reasons: (1) the District Court 
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erroneously concluded that NEPA does not require Defendants to detail any 

consideration of reasonable alternatives in Appellees’ Environmental Assessment 

(“EA”); (2) the District Court erred when it found that mere publication of the 

finding of no significant impact (“FONSI”) in a newspaper satisfied NEPA’s 

public notice requirement; (3) the District Court erroneously found that Appellees’ 

submission of the January 9, 2015 letter to the Caddo Nation, in a manner through 

which Appellees knew the Caddo Nation would not receive it, satisfied Appellees’ 

obligation to engage in good faith consultation; and (4) the District Court erred 

when it reasoned that Appellant’s failure to provide the precise location and names 

of unmarked Caddo graves and remains precluded any finding of a NHPA 

violation. Notably, in their Objection, Appellees address only the fourth. They 

have offered no response to the other three bases for reversal. 

Instead, Appellees attack this Court’s jurisdiction, asserting that this Court 

has no jurisdiction over the instant appeal because “the District Court has yet to 

rule on the issue of Appellant’s request for a preliminary injunction.” Appellees’ 

Objection to Appellant’s Motion for Injunctive Relief (“Objection”) at 5. 

Appellant, however, acknowledges that Caddo Nation’s motion for preliminary 

injunctive relief remains before the District Court. See Pl.’s Mot. for Emergency 

TRO and Prelim. Inj., attached herein as Ex. A; see also Pl.’s Relpy in Supp. of 

Emergency TRO and Prelim. Inj., attached herein as Ex. E.  Appellant has asked 
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this Court to exercise its jurisdiction over the District Court’s May 31, 2016 Order 

(D. ECF No. 27) (“May 31 Order”) because the Order denied injunctive relief on 

the basis that Appellees’ have satisfied their obligations under both NHPA and 

NEPA—a conclusion Appellants contend constitutes an erroneous conclusion of 

law—that if not reversed, will effectively preclude Appellants from seeking any 

and all injunctive relief under the law.  Tellingly, Appellees’ Objection makes no 

attempt to defend the District Court’s conclusion that the Wichita Tribe, and its 

elected officials, have satisfied their obligations under both NEPA and NHPA. 

Finally, Appellees’ assertion that the Caddo Nation’s appeal should be 

discarded because the Caddo Nation cannot articulate, at this time, precisely where 

Caddo remains are buried is strategic at best, and simply offensive at worst.  

Appellees seek to construct their History Center on lands that the Federal 

Government holds in trust for the Caddo Nation, the Delaware Nation, and the 

Wichita Tribe (known as the “WCD lands”), and there is no dispute that remains 

were buried on these lands at one point in time. See Chairman Francis-Fourkiller 

Declaration (“Chairman Decl.”) ¶ 13, attached herein as Ex. B. Several decades 

ago, remains were removed from these WCD lands and re-buried elsewhere to 

allow for the construction of a highway.1 However, no one knows for sure whether 

                                                
1 Chairman Francis-Fourkiller states in her Declaration: “Bodies may have been 

moved that were located at a cemetery in that same area to make way for a highway that 
was built, but not all of the bodies were moved. It is my belief that there are still 
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all of the remains were moved, or whether the WCD lands continue to contain 

human remains because Appellees acknowledge they never conducted ground 

penetrating radar (“GPR”) testing—the only testing that penetrates deep enough 

without disturbing the remains—to ascertain whether remains are still below the 

surface. Appellees acknowledge they never conducted GPR testing.2 This is the 

crux of the relief Appellants seek.   

Indeed, Appellees rejected Appellant’s reasonable proposal to conduct this 

testing. Before Appellees commenced construction, the Caddo Nation asked the 

Wichita Tribe to delay the commencement of construction for a mere two weeks to 

allow for the Caddo Nation to undertake GPR testing on the construction site—

testing that is not possible once the concrete pour is complete. Pl.’s Compl. and 

Exs. (May 25, 2016), attached herein as Ex. D. The Caddo Nation agreed to 

undertake this testing at its own cost, but the Wichita Tribe, on May 6, 2016, 

rejected the proposal. See id. As a result, on May 25, 2016, the Caddo Nation’s 

counsel informed counsel for the Wichita Tribe that the Caddo Nation would seek  

injunctive relief to permit the Nation to undertake the testing. Less than one hour 

later, Appellees commenced pouring concrete.   

                                                
gravesites located at the original Riverside Indian Boarding School.” Chairman Decl. ¶ 
13, Ex. B; see also Caddo Tribal Historic Preservation Officer Declaration (“THPO 
Decl.”) ¶ 13, attached herein as Ex. C. 

2 See Wichita Tribe’s January 7, 2016 letter to Chairman Tamara Francis-
Fourkiller (D. ECF No. 28-10) (noting no GPR testing has been undertaken to date).  
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The pouring of concrete is not complete, and was temporarily halted on May 

26 by order of the District Court. The District Court, however, lifted the injunction 

on May 31, 2016. See May 31 Order (D. ECF No. 27). Because the District Court 

erroneously interpreted the procedural safeguards that NHPA and NEPA provide, 

the Caddo Nation has no other recourse but to turn to this Court for relief in an 

effort to protect the remains of their ancestors and cultural patrimony directly 

related to their historical presence on the WCD lands where Appellees seek to 

construct. For these reasons, and the reasons articulated more fully below, 

Appellant respectfully requests immediate injunctive relief.   

II. Argument 
a. 28 U.S.C. § 1292 Grants this Court Jurisdiction Over the District 

Court’s May 31 Order 
 

Appellees assert that “Appellant has failed to meet its burden to show that  

this premature appeal is necessary or warranted.” Objection at 4. Appellees offer 

no response or argument, however, to refute Appellant’s contention that the 

District Court’s erroneous conclusion that both NHPA and NEPA have been fully 

satisfied, as a matter of law, amounts to an adjudication on the merits tantamount 

to a denial of Appellant’s motion for preliminary injunction. On this basis alone, 

this Court’s exercise of jurisdiction is appropriate. See Tooele Cty. v. United States, 

No. 15-4062, 2016 WL 1743427, at *2 (10th Cir. May 3, 2016) (concluding that 

“jurisdiction is not controlled by . . . the name that a district court attached to an 
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order,” but instead is determined by the order’s effects on the relief appellant 

seeks); see also Levesque v. State of Me., 587 F.2d 78, 80 (1st Cir. 1978) (noting 

that where a district court’s “denial of a [motion for a] temporary restraining order 

is tantamount to denial of a preliminary injunction[,]” the district court’s order 

gives rise to appellate jurisdiction under 28 U.S.C. § 1292(a)(1)) (citing 28 U.S.C. 

§ 1292(a)(1)). 

Indeed, appellate courts exercise appellate jurisdiction over a “TRO that 

possesses the qualities of a preliminary injunction,” particularly in instances where 

adversarial hearings occurred and the order was “strongly challenged,” as it was 

here. Serv. Emps. Int'l Union v. Nat'l Union of Healthcare Workers, 598 F.3d 1061, 

1067 (9th Cir. 2010). In this instance, the proceedings in the District Court were 

adversarial and after a hearing at which the Appellees submitted hundreds of pages 

of exhibits, the District Court granted an immediate TRO, and then subsequently 

issued a nineteen-page Order, the May 31 Order, denying Appellant’s request for 

injunctive relief. See Appellees’ Court Exhibits from May 26 Hearing (D. ECF No. 

28); see also May 31 Order (D. ECF No. 27). 

This Court’s exercise of jurisdiction is further appropriate under § 1292(a) 

because the continued pouring of concrete, once completed, will preclude the 

Caddo Nation from undertaking the GPR testing necessary to ensure Appellees’ 

construction does not harm Caddo remains. Desecration of human remains 
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constitutes irreparable injury (see Quechan Tribe of Fort Yuma Indian Reservation 

v. U.S. Dep’t of Interior, 755 F. Supp. 2d 1104, 1120 (S.D. Cal. 2010)), and 

consequently, the District Court’s May 31 Order has brought about “irreparable 

consequences [that can] only be ‘effectively challenged’ by immediate appeal.” 

United States v. State of Colo., 937 F.2d 505, 507 (10th Cir. 1991) (citation 

omitted). This Court has jurisdiction over the current appeal. 

b. Caddo Nation Has Established the Requisite Elements Necessary 
for Granting Injunctive Relief 

 
None of the arguments Appellees have proffered demonstrate that the Caddo 

Nation cannot meet the four basic elements necessary to this Court’s provision of 

injunctive relief. First, Appellees argue that “Appellant has not demonstrated that 

it is likely to succeed on the merits of its claims,” (Objection at 10). Beyond 

Appellees’ blanket statement as to the merits of Appellant’s claims, Appellees 

offer no law—or even attempted argument—to assert that NEPA permits the 

Wichita Tribe to forego the law’s required consideration of alternatives. Indeed, 

the law provides Appellees’ no such exemption. See Colo. Envtl. Coal. v. 

Dombeck, 185 F.3d 1162, 1174 (10th Cir. 1999) (“The alternatives analysis is 

characterized as ‘the heart’ of the environmental impact statement.”) (quoting 40 

C.F.R. § 1502.14).  To comply with NEPA and its regulations, Defendants were 

“required to rigorously explore all reasonable alternatives . . . in comparative form, 

and give each alternative substantial treatment in the environmental impact 

Appellate Case: 16-6161     Document: 01019640792     Date Filed: 06/17/2016     Page: 11     



 8 

statement.”  Id. Their EA makes clear they did not. Pl.’s Compl. and Exs. (May 25, 

2016), Ex. D. Moreover, nowhere in their Objection do Appellees dispute that they 

failed to send their FONSI directly to Caddo Nation, as required by law. See 24 

C.F.R. § 58.43(a). Accordingly, Appellees failed to comply with NEPA’s most 

fundamental notice requirement.  On these two bases alone, Appellant has 

established the requisite likelihood of success on the merits necessary to grant 

injunctive relief.  

Appellant has also demonstrated a requisite likelihood of success on the 

merits with regards to its claim that Appellees’ failed to engage in “good faith” 

consultation as required under NHPA § 106. This Court’s decision in Sandia 

makes clear that attempting to effectuate consultation through a method the 

Wichita Tribe knew would fail did not satisfy the Tribe’s duty and obligation to 

engage in good faith § 106 consultation. See Pueblo of Sandia v. United States, 50 

F.3d 856, 860 (10th Cir. 1995) (concluding that that a “mere request for 

information is not [] sufficient.”). Notably, Appellees do not dispute that when the 

Wichita Tribe mailed its letter to the Caddo Nation at the Nation’s headquarters in 

January 2015, the Wichita Tribe knew the Nation would never receive the letter 

because the Caddo Nation’s government had been enjoined, by the federal Court of 

Indian Offenses for the Southern Plains Region (“CFR Court”), and therefore was 

not in operation at the Nation’s headquarters.  Nor do Appellees assert that they 
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ever attempted to follow up with a phone call, email, additional letter, or in person 

visit following the alleged mailing of the January 2015 letter. Under this Court’s 

clear precedent in Sandia—a decision Appellees do not even attempt to 

distinguish—Appellant has demonstrated the requisite likelihood of success on the 

merits.   

Second, Appellees contend that “Appellant does not face any risk of 

irreparable harm” because “Appellant’s concerns about possible human remains  

or other significant artifacts underlying the site of the History Center are 

completely unsupported by history, fact, eyewitnesses, or science.” Objection at 6. 

This could not be further from the truth.  History makes clear that Caddo remains 

were, without doubt, buried on these WCD lands. Chairman Decl. ¶ 13, Ex. B. The 

testing the Caddo Nation seeks to undertake would determine whether these 

remains have been entirely removed, or whether some are left buried in the soil 

where Appellees have been, and will continue to alive absent injunctive relief, pour 

concrete. Many Caddo elders—elders who were and present when the remains 

were removed to make way for the highway—have expressed concerns that not all 

of the Caddo remains were removed, and thus the lands where Appellees seek to 

construct continue to contain human remains. See Chairman Decl. ¶ 13, Ex. B. 

Appellees may have made up their mind as to the veracity of the beliefs of the 

Caddo Nation and Caddo elders, but federal law does not permit Wichita Tribe, 
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and the Tribe’s elected officials, to do so unilaterally without properly—and in 

good faith—consulting with Caddo Nation. In fact, this is precisely the irreparable 

harm that NEPA and NHPA seek to prevent: that is, the harm that results when 

these types of important determinations are made without good faith consultation. 

See, e.g., Nulankeyutmonen Nkihtaqmikon v. Impson, 503 F.3d 18, 28 (1st Cir. 

2007) (“The irreparable harm consists of the added risk . . . when governmental 

decisionmakers make up their minds without having before them an analysis . . . of 

the likely effects of their decision . . . .”). 

 Third, and fourth, Appellees make no attempt to argue that Appellant has 

failed to demonstrate that the balance of harms tips in favor of Appellant, or that 

injunctive relief serves the public interest.  As such, Appellant stands by the 

reasoning provided in Appellant’s Motion for Injunctive Relief. 

 For the aforementioned reasons, Appellant has established the four elements 

necessary to warrant the provision of injunctive relief.   

III. Conclusion 

For the reasons stated above, Appellant Caddo Nation respectfully requests 

this Court to grant preliminary injunctive relief pending appeal, requiring 

Appellees to halt all construction activities until this case can be fully tried and 

decided on the merits in the District Court. 

Respectfully submitted this 17th day of June, 2016. 
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        ___/s/ Mary Kathryn Nagle________ 
        Mary Kathryn Nagle, NYB No. 4965489 
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Abi Fain, OBA No. 31370 
Pipestem Law, P.C. 

              320 S. Boston Ave., Suite 1705 
              Tulsa, OK 74103 
              918-936-4705 (Office)          

        mknagle@pipestemlaw.com 
        wkpipestem@pipestemlaw.com 
        afain@pipestemlaw.com 

                   
        Attorneys for Appellant Caddo Nation. 
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